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PREFACE: ` 


In submitting the ensuing pages to the public, it is 
earnestly desired that a clear and perfect understanding 
should be had of the object and end sought to be attained. 
The test to which they will be subjected, is, I am satis- 
fied, a rigorous and unsparing one; of a kind which 
neither knows, nor will admit palliation for error; nor 
yet be content, unless the measure be meted out, full and 
overrunning. 

Let it then be distinctly borne in mind, that the “ Di- 
gest” is neither designed, intended, nor prepared to su- 
persede the Laws of Texas; but to give fully the sub- 
stance, without being restricted to prescribed forms; and 
to furnish an adequate explanation and simplification of 
their seeming complexity. A work that should obviate 
the use and sanctity of the Laws, as commended to and 
received by the people, must claim a higher authority 
and emanate from a higher power, than the humble aspi- 
rations which have induced the present attempt. That 
power and that authority live in the Constitution ; to be 
put forth and employed at the legislative discretion of 
the country ; when, in that discretion, the necessity for 
action thereupon shall arise. 

But the present undertaking claims no such exaltation. 
The hope that created it looked at a far less attainment: 
and neither that hope, nor the labor which it fostered, 
desired to effect more than a partial and comparative ben- 
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efit. For who does not know, that the pioneer in any 
enterprise toils wholly at disadvantage; and that the 
absolute amount of utility accomplished must be small 
indeed ? 

The Common Law of England, having long since been 
established the fundamental law of the land, will be found 
collated, side by side, with the Statutory Law, wherever 
the provisions of the latter create a conflict, or variance, 
with the principles of the former; and thus it will be 
seen, that the arrangement adopted will, as far as practi- 
cable, present the “ Jaw which governs” in each particu- 
lar instance. 

My attempt has been (as stated in the prospectus of 
this work, issued last year,) “ the simplification of an in- 
tricate matter ;”” and in pursuance thereof, I have been 
guided and instructed by a little experience, by some 
observation, and by a vast amount of suggestion and ad- 
vice. Evils which have opposed me in professional la- 
bor, arising from the defective situation of the laws, I 
have sought to remedy, first and most effectually. ‘Those, 
which in my own knowledge have proved obstacles in 
the path of others, have met with scarcely less attention 
and care: and, in these cases, I feel an assurance that 
the result will prove not wholly unsuccessful. 

As regards others, where the hints and counsel given 
me, (in all kindness and from motives that I fully appre- 
ciate,) have sometimes directed me, in some instances 
warned me, and in others wholly conflicted with my own 
judgment and purpose, I cannot speak with equal confi- 
dence of the issue. I only know that any errors which 
may herein have been committed, deserve, and I trust 
will receive every exculpation that a liberal considera- 
tion of circumstances and intention can award them. 


JAMES WILMER DALLAM. 


Matacorpa, Texas, 1845. 
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NOTE. 


The following Table of Explanations will be found necessary, in elucidating the 
various abbreviations made in the Digest. 


B. C.—Blackstone’s Commentaries. 

T. L—Tegas Laws. 

S. S.—Special Session, (Referring to the Session of June, 1842.) 
2d pt.—Second Part, (Referring to the Session of May, 1838.) 
Art.—Article. 

Sec.—Section. 

No.—Number. 

p- pp.-—Page, Pages. 

O. and D.—Ordinances and Decrees. 

D. R.—Declazation of Rights. 

GŒ. P.—General Provisions. 

Const.—Constitution. 


Vol.—Volume. 


N. B.—In making references to the Texas Laws by volume and page, I have 
considered them according to the separate Sessions of Congress. Thus, the Laws 
of the First Congress, of December, 1836, and June, 1837, are comprised in volume 
First. Those of the Second Congress, of December, 1837, and May, 1838, consti- 
tute volume Second: of the Third Congress, volume Third, and so on. By this, 
the volumes of Texas Laws are made to amount to nine; corresponding with the 
number of Congresses which have been held; disregarding, as separate Sessions, 
those which have been specially convened. 


A DIGEST 


OF THE 


LAWS OF TEXAS. 
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CHAPTER I. 


ABATEMENT. 


Sec. 1. Tus term at Common Law is used in three different 
senses, with one of which only have our enactments any relation, 
viz: When used to mean a plea. In this sense it is a Dilatory 
Piea, “‘ either to the writ or count for some defect in one of them—- 
as for instance, ‘Misnomer of Defendant,’ &c., or for want of 
form in any material respect.” —B. C. vol. a. 302. 

Sec. 2. The enactments in our country are to a somewhat dif- 
ferent effect. Suit against a party shall not abate by death of 
the party pending said suit—but upon the death being suggested, 
a “scire facias”? may issue, returnable at the next Term, upon the 
legal representative of the person deceased, who shall thus be 
made a party to the suit: 

Where an intestate’s estate remains without any administrator, , 
a person who has commenced suit against said intestate in his, 
or her lifetime, may issue a scire facias against the heirs of such 
intestate; and in case the heirs, or minors be absent, the Court is 
to appoint a Guardian to them, to defend the suit; and upon the 
scire facias being returned “served”? upon the Guardian or heirs, 
as the case may be, the plaintiff may prosecute his suit to judg- 
ment and execution as in other cases : 

No suit pending, or brought by a feme sole, is to.abate by her 
marriage; but the husband, at the next succeeding term after the 
marriage, may make himself party to the suit, and prosecute the 
same as if he and his wife had been original plaintiffs : 

The law is the same where a feme sole is defendant and inter- 
marries; the husband to be made defendant by scire factas. But 
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it is provided that the husband is not thus to be made liable for 
any debts contracted by said feme sole prior to her marriage : 

When a suit has been commenced by one for the use of ano- 
ther, and the person whose name may be used shall die during 
the pendency of the suit, the same need not be revived in the 
name of the representative of the deceased; but may be prose- 
cuted as though the death had not happened, the same being 
merely suggested on the record :—T. L. vol ite 155-6. 

Sec. 3. No plea in abatement whatsoever shall be admitted, 
or received, unless the party who offers it shall prove its truth, by 
oath or affirmation: But the Defendant may plead as many 
several matters, either of law, or facts, as he may deem necessary 
for his defence. In all Civil suits where the petition contains 
matter of sufficient substance to enable the Court to proceed upon 
the merits, no abatement for want of form shall be allowed: 

‘¢ By the exception of non-tenure of parcel of any Lands or 
Tenements, for which any action, or suit may be brought, the writ 
shall not be abated, but for the quantity of non-tenure, which 
shall be alleged.” 

Where one of several counts is faulty, and entire damages are 
given, the verdict stands good, but the Defendant may apply to 
the Court to instruct the Jury to disregard the faulty count. 

‘¢ After issue joined in ejectment on the title only, no exception 
to the form, or substance, shall be taken to the petition in any 
Court whatsoever.” 

s No judgment after the verdict of twelve men shall be stayed, 
or reversed for any defect of form.’ 

When any plea in abatement shall, upon argument, in Courts of 
Law, be pronounced insufficient, the plaintiff recovers costs in 
full, to the time of overruling the plea—and if declared insufficient 
by an interlocutory judgment, or any other part of the pleadings, 
costs are to be adjudged against the party in fault, to the amount 
incurred by such insufficient pleading :—T. L. vol. wv. 89, 90, 92. 
See “ Swindling.”” 


ACCESSARIES. 


Sec. l. An accessary at Common Law, is “he who is not 
chief actor in the offence, nor present at its performance; but 
who is someway concerned therein, either before, or after, the 
fact; High Treason and offences, sudden and unpremeditated, 
as manslaughter and the like—and all crimes, under the degree of 
Felony, can have no accessaries either before, or after, the fact. 
With regard to the punishment of accessaries, the general rule of 
the Common Law is, that they shall suffer the same as their prin- 
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cipals: which has been much modified by various acts of Parlia- 
ment in favor of accessaries after the fact.—B. C. vol. tv. 35—39. 

Sec. 2, According to our Statutes, accessaries before the fact 
in cases of murder, arson, rape, robbery or burglary shall suffer 
death: Accessaries after the fact in like cases shall be fined not 
exceeding one thousand dollars, in the Court’s discretion, and 
may receive thirty-nine lashes on the bare back, in the like discre- 
tion.—T. L. vol. 4. 188. 


ACCOUNTS AGAINST COUNTIES. 


Sec. 1. All accounts and demands, legally chargeable upon 
Counties, are to be audited and allowed, upon proper proof, by 
the respective County Courts in Term time; which, so allowed, 
shall be recorded by the County Clerk, in a book kept for that 
purpose: and the clerk shall issue a warrant for all such accounts 
and demands audited, upon the County Treasurer, which are to 
be signed officially with the seal of the Court.—T. L. vol. i 152. 


ADMINISTRATION. 


Sec. 1. This is one method by which, according to the Com- 
mon Law, title to personal estates may be acquired. It differs 
from Testament, in being the preswmed, and not the expressed 
will of the deceased: and is the same which in Civil Law is 
called “a succession ab intestato.” Originally the King, as parens 
patriæ, seized upon such goods of the Intestate as were testable. 
Afterwards the Crown, in favor of the Church, invested the pre- 
lates with this prerogative: and the goods thus vested in the 
Ordinary, to be disposed of in pios ususe ‘The abuse of this 
power called for the intervention of Parliament, and various sta- 
tutes have been enacted, which establish the present doctrine of 
administrators. These statutes are said only to declare and en- 
large the Common Law. The Ordinary has merely the appoint-— 
ment—the particular persons to be nominated and the order in 
which they are to be chosen being specially provided by law. 
Administration is either limited, or general.—B. C. vol. ti. 490, 
494, 495-6. 

Sesc. 2. The Laws in regard to Administration in our country 
are complex—-when we consider how few are the enactments, 
how manifold the principles introduced. The laws which obtain 
in Louisiana in relation to succession and matters of probate et 
cetera, have been adopted for us ;—excepting that no Judge shall 
act as administrator, but in all cases of intestacy the next of 
kin ;—and other principles of the Common Law shall prevail in 
the appointment of administrators, &.—O. and D. 136. 
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Sec. 3. The place at which a succession is to be opened is as 
follows: in the County where deceased resided, provided he had 
a residence in the Republic; if not, in the County where he 
owned real estate; if he had effects in different Counties, in that 
where his principal effects were; and in the County where he 
died, if he had no residence and no real estate :—T. L. vol. tw. 121. 

Sec. 4 Property of an intestate, or such as is not forbidden 
by will—of the same amount and the same kind as is exempt 
from sale under a fieri facias, or execution, is also exempt from 
sale by order of any Probate Court, but is to be set apart for the 
sole use and benefit of the widow of the deceased, and his chil- 
dren. ™—T, L. vol. vii. 14. 


ADMINISTRATOR. 


SEC. l. As we have before seen, administration at Common 
Law vested in the Crown; but only nominally, as the Ordinary, 
generally speaking, was compelled to grant letters to ‘the next 
of kin.” And they are to be granted :—1. To the husband, or 
wife, surviving, or their representative: 2. To those of nearest 
degree to intestate: among those in equal degree the Ordinary is 
to choose: 3. This nearness is to be reckoned according to the- 
computation of the Civilians: 4. The half-blood is to be ad- 
mitted as well as the whole ; and, therefore, the brother of the half, 
will exclude the uncle of the whole: 5. On failure of the kin- 
dred to take out administration, a creditor is entitled, by custom : 
6. If an executor refuse to act, or die intestate, the residuary lega- 
tee shall exclude the next of kin: 7. In defect of all these, the Or- 
dinary may select such discreet person for administrator as he 
may choose. In the case of bastards, being “ nullius filius,” a 
patentee is usually appointed by the Crown, to whom the Ordinary 
„grants letters. It is the duty of the administrator—t. To bury 
“the deceased in a suitable manner: 2. To take out letters of ad- 
ministration under the seal of the Ordinary: 3. To make an inven- 
gory of the goods and chattels: 4. To collect the effects thus in- 
ventoried: 5. To pay the debts of the deceased according to the 
rules of priority: 6. In cases of wills, to paydegacies: 7. To pay 
residuum, if any, to residuary legatee. Administrators, as such, are 
privileged from arrest on civil process; and pay no costs when 
suing in right of deceased.—B. C. vol. ii 503—515; vol. wt. 289, 
400. 

Sec. 2. In our laws, the appointment and duties of Administra- 
tors are specially and fully provided. In cases of Intestacy, or in 
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those of a will where the executor refuses, or neglects, for the 
space of thirty days after the death of the testator, to apply for pro- 
bate of the will, administration shall be granted as follows: 1. To 
surviving husband, or wife: 2. To next of kin of the deceased, or 
to some of them: 3. In defect, or refusal of these, to a principal 
creditor, or creditors, of deceased: 4. In default thereof, to such 
proper person or persons as may apply for, or will accept the 
same. Before the issuance of the letters, the Judge is required to 
administer to the appointee the following oath : 

« You swear that » deceased, died without any lawful 
will as far as you know, or believe ; and that you will well and 
truly administer all and singular the succession of the said de- 
ceased and return a true inventory thereof, so far as the same may 
come to your knowledge ; and a just account of sales, and of your 
administration, as required by law.” ‘To which form of oath the - 
Judge is not wholly circumscribed, but may alter it in case the, 
peculiar circumstances of the case so require. The person apply- 
ing for letters is required to give ten days notice; which is done, 
by order of the Judge, by advertisement posted on the Court-house 
door of the County, and also at two other public places in the 
County, beforehand. The administrator is, required to give a 
bond, in two securities to be approved by the Judge, payable to 
him and his successors in office, in such penalty as he may direct: 
at least double the estimated value of the estate, conditioned for 
the faithful performance of their trust. ‘This bond is recoverable 
against the principal and securities, from time to time, until the 
whole penalty shall be paid: and the Judge refusing to take the 
bond, as provided, becomes himself liable for all the damages of 
such neglect, at suit of any person interested. Administrator may 
be required to give further security, should the first be deemed in- 
sufficient; and if he refuse to do so, or embezzle, or waste, or 
misapply the estate, his letters may be revoked, and the next one 
entitled be appointed, who may have his action against the former 
for such embezzlement, &c. Administrator may also be ordered 
to give further security, on complaint of his security, or represen- 
tative thereof, that he is about to misapply, embezzle, or remove 
from the Republic, the property of the estate; or on proof of gross 
neglect of duty; or that his securities have become insufficient s 
and in case of his removal from the Republic, the administrator 
may be sued and the cause heard and determined, without the ci- 
tation being executed. Also, in cases of removal, or refusal, or 
neglect, after due hotice from the Probate Court, to render his ac- 
count and make settlement of the estate with the parties therein 
interested; or in case of insanity, or other incapacity, or of ina- 
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bility, the Court may grant letters to the person next entitled, and, 
as to the Court may seem meet, the like power and authority to 
administer, as if the first administrator were actually dead. The 
bond of the administrator may be altered by the Judge, if neces- 
sary, and the securities entirely discharged, or as he may deem 
proper. Administrators may resign their authority, but shall be 
still liable on their bond for such estate as is not administered. 
In other and all cases not provided for, the Judge may appoint an 
administrator with such limited authority as the case may require ; 
and, when necessary, such administration may be revoked without 
citation. Administrators are required, upon oath, to exhibit a 
true account of their estate to the appraisers appointed by the 
Court, both personal and real; and shall cause to be made, upon 
oath, a true and just appraisement and inventory of the same, with a 
schedule of the books of account of the deceased, to which all per- 
sons interested shall have access; and shall be chargeable with 
such credits as may be recovered and received. Within two months 
after grant of letters, the administrator shall publish, in some news- 
paper in the Republic, a notice to creditors of the estate, requiring 
them to exhibit the same within the time prescribed by law, viz: 
twelve months, or that the same shall be barred; which notice 
shall state the time of the grant of letters, and be published once a 
week for six weeks. When a claim shall be presented to the ad- 
ministrator he shall endorse on the same that he has no objection 
to its payment; and it seems that he should endorse in like man- 
ner his refusal, when he knows of any objection. Administrators 
are to pay the debts of the deceased—1. Funeral and other ex- 
penses of last sickness. 2. Charges of probate of will, or of letters 
of administration. 3. Judgments, mortgages and executions, the 
oldest first: 4. Other debts: No preference shall be given to 
creditors in equal degree, where the assets are deficient, except in 
-the case of funeral expenses and those of last sickness, and costs 
of court, judgment, execution and mortgages, where the oldest is 
to be preferred, or in cases of lien. No administrator shall take 
the estate at its appraised value and dispose of the same at private 
sale, except in case of will, but whemever it becomes necessary to 
sell the estate, or a part thereof, he must obtain an order of sale, 
and sell at public auction, and any other sale by him is void. He 
may adjourn such sale from day to day, by giving public notice 
thereof from the stand at the conclusion of the sale of each day, 
and this adjourned sale shall commence and close within the hours 
prescribed by law. Within three months from his appointment, 
he is to return to the Clerk’s office a full inventory of the estate, 
and within one month after any sale, he is to return an account 
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thereof, to be sworn to and subscribed in the same manner as in- 
ventories. And he may present his account with said estate, for 
allowance, by giving twenty days notice thereof, by posting the 
same in three public places in the County, or by advertising his 
intention for three weeks in some public newspaper in the Repub- 
lic, as the Court may direct. When an, administrator shall be 
cited to appear and render his account, and fails, the Court may 
issue an attachment, as in cases in the District Court. In cases 
where there are two or more administrators, and one party is 
aggrieved by the other, he may have his action of account, or Bill 
in Equity for relief, and the like privilege is saved to executors, 
legatees, and all parties interested in a devise. Suit commenced 
against an administrator, shall, upon motion, be prosecuted against 
his successor, as against the original party, and all moneys col- 
lected by an damao, who may be displaced, shall be paid 
over to his successore Within three months after appointment the 
administrator shall petition the Probate Court for the sale of the 
perishable property, and such other, (slaves excepted,) as may be 
necessary to the payment of the debts; in case the proceeds be 
insufficient, then within six months after his appointment, or as 
soon as he ascertains the deficiency, he shall petition the Court for 
the sale of the slaves and real estate, or so much thereof as may be 
necessary, which sale the Court may order on cash, or credit, to 
the advantage of the estate. In case the administrator fail to 
make said petition, any acknowledged creditor shall be privileged 
so to do. In case of sufficiency of funds, the administrator, within 
six months, shall pay the funeral expenses and those of last sick- 
ness, costs of Court, and other debts whose payment cannot be 
delayed ; and at the end of twelve months shall render to the Court, 
upon oath, a just and true account of the receipts and expenditures 
of the estate; file a statement of the names and places of residence 
of the creditors, with the amounts due to each as established, 
acknowledged, or claimed; the character of the respective claims ; 
and fully account for all his proceedings in relation to the estate ; 
and state the amount of funds on hand, upon which the Court shall 
grant an order for the payment of said claims. The term of an 
administrator is twelve months, which the Court may extend on 
good cause shown. But the administrator, when the estate is not 
indebted, or only to a small degree, may settle with the heirs, de- 
visees, or legatees, and deliver up the estate before the end of 
twelve months. Should the administrator fail to render his ac- 
count at the first term of Court, after his term has expired, execu- 
tion may issue against his and his security’s property which, after 
the usual advertisement, shall be sold for what it will bring in 
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cash. Where a principal creditor is made administrator, he is trus- 
tee, upon special confidence, for the others; and no preference is 
to be given him; but he is to sue, or empower some other creditor 
to sue, at his request and proper charge, for such debts as may be 
deemed recoverable. Administrators are allowed five dollars for 
every hundred dollars expended, and the same for every hundred 
received, by them during their office; in cases of extraordinary 
trouble they may bring suit in the District Court for a greater com- 
pensation; but no judgment shall be allowed them for more than 
ten per centum over and above the sum before allowed. Admin- 
istrators are allowed the privilege of Appeal, and are not required 
to give bond and security, as are other applicants ; but if the Appeal 
be pronounced frivolous, the costs are to be paid out of the private 
property of the administrator. When an administrator has ac- 
counted and settled, and a balance appears due to the heirs of the 
Estate, the same is to be paid them according to their respective 
interests, or to their representatives, if they be minors or absent : 
and in case they have no representatives, then it is to be paid 
within thirty days after settlement of the Estate, to the Treasurer 
of the Republic, and duplicate receipts given to the administrator, 
one of which receipts shall be deposited with the Probate Court, 
before he can be discharged from his administration. Papers that 
are in the hands of the administrator, where the heirs are unrepre- 
sented, or absent, must be deposited with the Probate Court by 
order of the Judge. If the administrators refuse to pay to the 
Treasurer of the Republic, as before mentioned, or neglect the 
same, then the Treasurer may denounce them to the District At- 
torney of the District where the succession is opened, who shall, in 
the name of the Republic, take out an execution for the amount 
which should have been paid to the Treasurer, against such admin- 
istrator and his securities, and their property, after the usual adver- 
tisements, shall be sold to the highest bidder for cash without ap- 
praisement.—T. L. vol. ww. 110—121, 125, 129, 130, 131. 

Suc. 3. Some of the provisions in the foregoing section have 
been changed, some of them repealed. Administrators are not re- 
quired to sell any property of the Estate, than that of a perishable 
nature: nor to render and settle their accounts except upon peti- 
tion of some creditor, or creditors, heir, or heirs, legatee, or lega- 
tees, or of some next friend (prochem amy) of the ward. Sheriffs 
and Justices of the Peace are disqualified from being made ad- 
ministrators.—T. L. vol vit. 9, 14.—See “Sales.” 

Sec. 4 In case an Administrator is plaintiff in execution, he 
may, by a written decree of the Probate Judge, be permitted to 
purchase the property for the Estate, at the first, or any subse- 
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quent sale, provided no bid be made by any other person, sufficient- 
ly high to make a sale under the Laws which regulate the same.— 
T. L. vol. viii. 23.—See Art. “Settlement.” 
Sec. 5. See T. L. vol. viii. 78, 79.—* Settling Claims of Cred- 
itors.”” 
ADMIRALTY. 


Src. 1. In this Republic, all admiralty and maritime causes 
belong to the District Courts; over which they have exclusive 
original Jurisdiction.— Const. Art. IV. Sec. 3. 
~ Sec. 2. Whenever the President shall be informed by a person 
interested, of a case of admiralty, which should be immediately 
adjudicated, he shall direct an order to the most convenient Dis- 
trict Judge, commanding him without delay to proceed to the most 
convenient place and adjudicate the same; which order, it is the’ 
duty of the Judge promptly to obey.—T. L. vol. 4. 247. 

Sec. 3. Should an application be made to any District Judge 
for the adjudication of a case of admiralty, which has arisen with- 
in his district, it shall be his duty forthwith to repair to the County 
Seat of the County where the case has arisen, and proceed to trial 
of the same in a summary manner, provided be can fulfil such duty 
consistent with his duty in the District, or Supreme Court.—T. L. 
vol. wv. 178. 

Src. 4. The District Courts have admiralty powers, under the 
Law of Nations, and the proceedings are to be conducted accord- 
ing to the Civil Law, viz: Libel, answer, monition, attachment, 
&c.—Libels in Admiralty, whether in instance, or prize causes, are 
to be in writing, setting forth the facts relied upon; upon filing 
which in the Clerk’s office, a monition shall issue from the Clerk, 
containing the material allegations of the petition, citing and ad- 
monishing all persons interested, to appear at the Term of Court 
to which the same is returnable, to show cause why the prayer of 
said petition should not be granted: a copy of this monition is to 
be served personally, upon any person appearing by said libel to be 
interested in opposing the same, if such person be within the Ju- 
risdiction of the Court; and is also to be published in some news- 
paper printed at the place of holding said Court—if any there be— 
at least fifteen days prior to trial. And if there be no such news- 
paper, publication may be made by posting up a Copy of the 
monition, at the Court House door and two other public places ; 
one of which shall be the mainmast of the vessel, if a vessel be 
libelled. The Courts may hold special terms for such causes— 
the Judge being required to endorse the day of the return of the 
monition upon the petition, and not to try the cause until after 
publication shall have been made for fifteen days as above men- 
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tioned. No attachment on any libel, either ôn personam or in rem, 
is to be issued, except upon the written order of the Judge grant- 
ing the same; nor shall such order be given, unless upon the affi- 
davit of the libellant to the truth of the facts contained in the pe- 
tition; and where the libel is in personam, no order for arrest shall 
be made, until the party, praying the same, shall file in the Clerk’s 
office, bond and security approved by the Judge, and in such sum 
as he may require, conditioned to pay all costs and damages, 
which may arise from his illegal suing out the same. Upon the 
arrest of any person by this process, he shall be discharged from 
custody, upon giving security to be approved by the Sheriff, in 
double the sum demanded, to appear at the trial of said Libel and 
to abide by the decree, which may be rendered against him, in case 
The fail to appear. ‘The claimant of property, seized by an attach- 
ment on libel in rem, may replevy the same by giving bond and se- 
curity required—and the Judge granting the attachment, or in his 
absence, the Clerk shall appoint three competent persons to ap- 
praise the said property. All property thus levied on, and not 
replevied, is to remain in the Sheriff’s custody—unless of a perish- 
able nature, when upon the application of either party, the Judge 
may order the same to be sold, and the moneys arising therefrom 
shall be paid into the registry of the Court, subject to its final de- 
cree. The party, respondent to a libel, need not make his answer 
under oath, unless the libel has been sworn to by the libellant—and 
the Judge must decide the cause on its merits, by the testimony 
established. In salvage causes, where no respondent appears after 
publication of the monition, the Sheriff shall make proclamation 
at the Court House door, admonishing all, who claim interest ad- 
verse to the libellant, to come forward and makeitknown. And if 
no claimant appear, the Judge shall assign some proctor of the 
Court to defend the interests of the absentees, who shall receive 
for his services a reasonable fee, out of the proceeds of the prop- 
erty libelled. ‘The residue of the proceeds, after payment of sal- 
vage, cost and expenses of suit, is to be deposited in the registry 
of the Court, subject to the claim of the rightful owner, or his 
agent; provided such claim be made within one year anda day 
from rendition of the decree: or otherwise the Sheriff shall pay it 
into the Treasury of the Republic, towards a fund for the erection 
of light houses, buoys, and other harbor improvements; notice 
of such deposite in the registry having been published in some 
newspaper, printed in the Republic, for at least three months, after 
deposite made. Im no cases of salvage, shall more than one 
moiety of the nett value of the property saved, be allowed. In all 
prize causes, the hearing shall first be on the ship’s papers alone ; 
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and if from them it appear that a fraud was intended in making 
them out, no further proof shall be allowed. ‘The proceeds of all 
prizes, captured by the public armed vessels, are to be distributed, 
1. One-half to the Treasury of the Republic: 2. The other half to 
be divided into equal shares ; of which, the commander of the ves- 
sel capturing, shall have fees each lieutenant, surgeon and purser 
thereof, three; each warrant oficer one and a half; each seaman 
and marine one; and each boy, one half of one. The proceeds of 
prizes captured by private armed ships, (under the flag of Texas, ) 
pay ten per centum into the Treasury :—the residue belongs to the 
captors, to be divided as they maysee fit. Admiralty Jurisdiction 
and proceedings are to be had in all seizures for violation of the 
Revenue Laws, when made at sea, or upon waters navigable from 
the sea, by vessels of ten burthens (ton) or more: all other seizures, 
on land or water, for like violations, belong to Common Law Ju- 
risdiction and are to be tried accordingly. Appeals are allowed in 
cases of admiralty and maritime d as in other cases.— 
T. L. vol. v. 57—61. 

Sec. 5. See Act, many T L. vol. vi. 61.—See 
& Clerks of District Courts.” 
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Sec. 1. According to our Law (in this respect somewhat 
more strict than the Common Law,) adultery is made a high mis- 
demeanor; and is punishable by fine, not less than one hundred, 
nor more than one thousand dollars, and, in the Court’s discre- 
tion, by imprisonment, not to exceed one year.—T’. L. vol. 7. 190. 


AGENTS OF GOVERNMENT. 


Sec. 1. All agents of the Government are required to give 
bond and security to the President, and his successors in office, 
(in a sum to be named by the President) for the faithful per- 
formance of their duties.—T. L. vol. t. 248. 


ALIENS. 


Sec. 1. Aliens are precluded from holding land in the Re- 
public, except by title emanating directly from the Government ; 
but when they are absent heirs of a citizen deceased, they shall 
be allowed a reasonable time to take possession and dispose of 
the estate.—Const. G. P. Sec. 10. 

Sec. 2. Aliens (except consuls at foreign ports) shall not be 
appointed to civil office; nor to military office, except in case of 
invasion, or of offensive war with Mexico.—T. L. vol. iie 61.— 
See also ** Descent and Distribution.” 
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ALIMONY. 

Sze. 1. The definition of alimony at Common Law, is, that 
allowance which the law gives to the wife, in case of a divorce 
a mensa et thoro, out of the husband’s estate. It is not allowed 
in case of her elopement, or of her living with an adulterer, nor 
in divorce a vinculo matrimontt.—B. C. vol. t. 4413 vol. tit. 94. 

Sec. 2. Our Statute upon the subject of Divorce and Alimony, 
which is plain and simple, does not seem essentially to alter the 


principles of the latter, as defined at Common Law.—T. L. vol. v. 
19—22. 


AMBASSADORS AND MINISTERS. 


Sec. 1. In all cases affecting ambassadors, public ministers 
and consuls, the District Court has exclusive original Jurisdic- 
tion.—Consi. Art. w. Sec. 3.—See * Passport.” 


AMENDMENT OF CONSTITUTION. 


Sec. 1. Amendments to the Constitution may be proposed 
in either house, and if agreed to by a majority of the members of 
Congress, are to be entered on the journals, with the yeas and 
nays thereon, for reference to the next Congress to be chosen; 
and the same shall be published for three months, previous to the 
election; and if the next Congress, by a vote of two-thirds, shall 
pass the said amendments, they are to be submitted to the people 
in such manner and at such times as Congress shall determine; 
and if they are ratified by a majority of electors, qualified to vote 
for members of Congress, such amendments become a part of the 
Constitution; only they are not to be referred to the people more 
than once in three years.—Const. Ge P. Sec. 11.* 


AMENDMENT OF INDICTMENT. 


Sec. 1. At the Common Law, it seems that amendments were 
not allowed to indictments of a Criminal nature; it being com- 
petent only to bring a new indictment, when the first should be 
found bad, upon a plea in abatement; it being the rule in such 
cases, that he who takes advantage of a flaw must at the same 
time show how it may be amended.—B. C. vol. w. 335. 

Sec. 2. Before trial, in Criminal cases, the party shall not be 
set at liberty, for irregularity or informality in the warrant of com- 
mitment; nor after arraignment for error, or imperfection in the 
indictment, or information; but the same proceedings shall be 
had, as though no arraignment had taken place.—~T. Li vol. % 193. 


* See Appendix, No. IV. 


APPEAL. 2l 


AMENDMENT OF RECORD AND PROCEEDINGS. 


Sec. 1. Formerly, amendments by the Common Law, to the 
proceedings and Record, were not permitted unless within the 
very term the judicial act to be amended was done. But a more 
liberal rule is now established: For it is considered that the 
proceedings are in. fieri, till judgment is given; and therefore, 
that till then amendments are to be allowed, by the Common 
Law; but when judgment is once given and enrolled, no amend- 
ment is permitted in any subsequent term.—B. C. vol. wt. 406-7. 

Sec. 2. The Laws of Texas are declaratory, on this doctrine, 
of the Common Law; but they go much farther. Accordingly, 
each Judge is permitted, in the event of mistake in the record of 
any judgment, or decree, to amend the same, in open Court, ac» 
cording to the truth and justice of the case: notice always being 
given to the opposite party, of the application for such amend- 
ment. Every Court is empowered to amend any proceedings 
whatsoever before verdict, so as to bring the merits of the ques- 
tion between the parties, fairly to a trial._—T. L. vol. è. 204. 

Sec. 3. Pleadings are to be amended under the direction of 
the Court; and no amendment is to prevent the cause from being 
tried at the same term it was made, unless it might operate as a 
surprise to the opposite party. In cases of mistakes, or miscal- 
culations, or misrecitals of any sum, or sums, in the record, or of 
any name, or names; or if among the records of the proceedings 
in the same suit, there should be: any verdict, bond, bill, note, or 
other writing of like nature, by which such record might be 
amended, the Court, in term, or vacation, shall amend the same 
according to truth and justice: the usual notice having been 
given. And if the same be taken to the Supreme Court, by cer- 
tiorari, it shall, if need be, be affirmed—there ‘being no other 
error apparent.—T. L. vol. iv. 89-90. 


AMENDMENT OF SUITS. 


Src. 1. After issue joined, no amendment of the suit, either in 
the pleadings, or other proceedings, is to be permitted, except 
upon such conditions as the Court, in its discretion, shall deter- 
mine.—T. L. vol. w. 95.—See preceding article. 


: APPEAL. 


Sec. 1. Appeal at Common Law, is differently defined; as 
it may be either a Civil, or a Criminal proceeding. In the 
former sense, it means “‘any complaint to a Superior Court, 
of an injustice done by an Inferior one.” In the latter, “an 
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accusation by a private subject against another, for some heinous 
crime; demanding punishment on account of some particular 
injury suffered, rather than for the offence against the public.” 
In the sense first mentioned, it is a proceeding had between judg- 
ment and execution, and is the remedy allowed a party, who 
may deem himself aggrieved by the judgment, to reverse the 
same.—Ib. C. vol. iw. 4013 vol. w. 312, 313. 

Sec. 2. In our country, the doctrine of appeals, since first re- 
cognized by Legislative enactments, has undergone many, yet in 
the main, unimportant mutations. It seems now, however, to be 
measurably established and setiled. And to begin: Appeal shall 
be of right: but shall not operate as a supercedeas, without bond 
and security being given by the appellant—conditioned to satisfy 
the judgment, if affirmed, as well as the condemnation of the 
Appellate Court. This bond is to be made payable to the appel- 
lee: Appeals from Inferior Courts lie to the District Court: Ap- 
peals from the District Court to the Supreme Court. The judg- 
ment, on appeals from a Justice’s Court to the District Court, is 
finals and such appeals from the Justice are not allowed to ope- 
rate as a supercedeas, or stay of judgment, except the appeal 
bond be filed within three days from the rendition of said judg- 
ment; nor allowed at all, where the sum in controversy does not 
exceed twenty dollars: and must be taken within ten days after 
judgment rendered, and not thereafter: Appeals from the Justice’s 
Court are to be tried de novo, by the Appellate Court without a 
jury, on sums under twenty-one dollars—but on all sums over 
that amount, a jury may be had on application of either party : 
Appeals from a Justice’s Court are to be taken up to the District 
Court. In appeals from a Justice’s Court, pronounced frivolous, 
the appellant, if defendant, shall be adjudged in the additional 
damages of ten per cent. on the amount. If judgment on the 
appeal be given in favour of defendant, he shall recover full costs. 
Appeals from the Inferior (County and Probate) Courts, in 
amounts over two hundred dollars and upwards, are to be taken 
up, by record, to the District Court: and the bond required is to 
be filed within twenty days after the term of the Court, at which 
the cause was tried. 

In suits, commented by Empresarios against the President, un- 
der the twenty-seventh section of the Land Law, the defendant 
shall have a right to appeal without the usual bond and security ; 
and in all cases where the Republic is a party, either in her own 
mame, or in that of her officers, the same privilege is assured. 

Appeals lie from the District Court to the Supreme Court, 
where the amount in controversy amounts to three hundred dol- 
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lars: but are not to be taken till after judgment of the Court 
below, except in cases particularly provided: Trial on appeals in 
the Supreme Court are to be had on a transcript of the record ; 
and the appellant at the hearing of the appeal shall furnish each 
Judge sitting in the case, a true copy of the facts agreed on, or 
certified by the Judge below; which agreement -by the adverse 
parties, or their attorneys, or certificate of the Judge, must be 
made before the rising of the lower Court. The record is not to 
be dismissed for want of forms and if, in the opinion of the 
Court, the appeal has been taken for delay and without good and 
probable reason, the appellant, if defendant, shall be taxed ten 
per cent. damages on the amount, for the benefit of the plaintiff, 
besides interest and costs of suit: Any party to'a judgment, or 
decree of the District Court, may appeal within six months next 
after the adjournment of the Court at which the same was ren- 
dered; which appeal shall be granted in open Court, at the term 
of the judgment, or decree, without petition, or citation: or at any 
time within six months, by application to the Clerk and citation 
to the opposite party, or his attorney, to be served at least ten 
days next before the first day of the return term of the appeal: 
Process final on the judgment, or decree below shall not be su- 
perceded, unless the appellant give bond and security to be 
approved by the Court, or Clerk thereof, payable to the appellee, 
conditioned to satisfy the amount adjudged, as well as the con- 
demnation of the Supreme Court, in case the judgment below be 
afhrmed: If the citation be not issued, or if issued, be not 
served, and the appellee do not enter into appearance in the 
Appellate Court, (the appellant not being infault), an alias citation 
may be awarded: and if this citation be served within fifteen 
days prior to the’ first day of the succeeding term of the Appel- 
late Court, the cause shall be returnable to the term next after- 
wards, or the second term.—T. L. vol. v. 168: vol. vi. 50. 

Sec. 3. Appeals from the Probate Court, or any other Court in 
the Republic, by executors, administrators, or guardians, may be 
without the bond and security required of other applicants; and 
on the trial of appeals from the Probate Court, testimony, in addi- 
tion to that taken in such Court, shall be heard.—T. L. vol. iv. 
125, 129. 

Sec. 4, The Supreme Court may inspect the original papers, in 
any case, on trial of the appeal, and order up the same from the 
lower Court, when necessary.—Rules Sup. Ct. 12. 

On certificate of the appeal, or that no record of the appeal is 
filed, the appellee may have his judgment affirmed with costs.— 
Ib. 18.—See also Rules Dist. Ct. 29. 
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APPRAISEMENT. 


Sec. 1. Appraisement is the valuation of property, prior to its 
sale. In cases of testators’ or intestates’ estates, if the effects 
lie in different Counties, the Probate Court granting the Letters, 
shall order appraisement, and appoint appraisers in each.—T. L. 
vol. w. 115. 

Sec. 2. Where property is to be sold under execution, the 
plaintiff in execution, on the day of sale, shall choose one and the 
defendant another appraiser, who being duly sworn by the sheriff, 
shall proceed to appraise the property levied on, at its fair cash 
value: Im case the appraisers fail to agree they shall choose 
an umpire, who, being sworn in like manner, shall decide be- 
tween them: If either party fail to attend, or to make his selec- 
tion, either in person or by attorney, the Sheriff shall appoint an 
appraiser for the absentee: The appraisement is to be in writing, 
signed by the appraisers, or a majority of them: If the property 
thus appraised, and offered for sale (by the Sheriff) do not bring 
two-thirds of its appraised value, it shall be no sale; unless said 
property be personal, or slaves, when the defendant shall give 
bond and security according to Law, conditioned to deliver up 
such property to the Sheriff, or other officer, when required; and 
not to remove, in the mean time, said property out of the County 
in which such Levy is made. If no sale be had under this ap- 
praisement, the officer, at the expiration of three months, shall 
make a second levy upon such property, as the Defendant may 
point out; provided it be not the same; to be appraised and 
sold as before: And if no sale be had under this second ap- 
praisement, the plaintif, his agent, or attorney, may point out 
such property to be levied on, as he may think proper; if it do 
not bring iés full appraised value, it shall be no sale; and the 
property of the Defendant shall not be levied on for twelve 
months. But after that time, the Plaintiff may again point out 
as before; to be sold, as before provided, in the case where 
pointed out by the Plaintif. Each levy and sale of property, 
where pointed out by the Plaintiff, 1s to be at his expense: 

Sales for Public dues are to be positive without appraisement ; 
Appraisement shall not be required in sales under execution, where 
the debt was incurred after the first day of May in the year 1842. 
—T. L. vol. vi. 69, 70, TLl. 


APPRAISERS. 
Sec. 1. The Probate Court shall appoint three, or more, 
judicious and discreet persons, as appraisers of the Estate of 
any deceased persons—who shall return their appraisement on 
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oath, within such time as the Court shall appoint, of all the real 
and personal estate of the deceased, so far as is in their knowledge : 
This appraisement, if subscribed and sworn to by the administra- 
tor, orexecutor, may be considered an inventory of the Estate, or 
of a part thereof, as may be; this appraisement may be given in 
evidence, in suits by or against the executor, or administrator ; 
though such evidence shall not be conclusive, for or against, if it 
be shown that the estate was really, or was bona fide, worth, or 
sold for more, or less, than the appraisement.— Where the effects, 
real or personal of the deceased, lie in different Counties, apprais- 
ers are to be appointed in each County, by the Court granting the 
Letters. —T. L. vol. ev. 114-5. 

Sec. 2. Appraisers are allowed to receive the sum of two dol- 
lars per day, for every day they serve as such, and no more.—T. 
L. vol. vii. 14. 

Sec. 3. Appraisers of property to be sold for an estate.—T. L. 
vol. vit. 21, 22. 


ARDENT SPIRITS. 


Sec. 1. The selling of ardent spirits without license was in- 
dictable under the Statute “ requiring retailers of spirituous liquors 
to pay License Tax.”—T. L. vol. iv. 98, 99, 100. 

Sec. 2. The introduction of Ardent Spirits among the Indians, 
or atany Trading House, is also an indictable offence, and the party 
offending, on conviction, shall be fined in a sum not less than fifty, 
nor more than five hundred dollars, and may be otherwise punished 
in the discretion of the Court.—T. L. vol. vit. 24.—See ** License 
Tax,” * Slaves. ” 


ARMS. 


Sec. 1. Every citizen shall have the right to bear arms in 
defence of himself and the Republic.—Cons. D. R. Sec. 14. 


ARREST. 

Sec. 1. An arrest is the corporal seizing, or touching a 
man’s body; after which, but not before, the officer will be 
justified in breaking open the house to arrest him.—-But even this 
is not allowed in the Civil Law.—B. C. vol. iii. 289. 

Sec. 2. Every Judge has power to issue writs of arrest in all 
cases established by the “Civil Code,” and “ Code of Practice,” 
of the state of Louisiana, to be regulated by the forms thereof.— 
O. and D. Article VI. 

Sec. 3. Members of Congress—except in cases of treason, 
felony, or breach of the peace~are privileged from arrest during 
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the session of Congress, and in going to, and returning from the 
same.—Const. Art. I, Sec. 15. 

Sec. 4 Persons, charged with criminal offences, and escaping 
into different Counties, may be arrested, by any Justice of the 
County where the criminal may be, endorsing the warrant of any 
Justice of the County where the offence was committed.—And 
the criminal so arrested shall be carried to the County where the 
offence was committed, for examination, In like cases, such crime 
inal may be arrested on the oath of any credible person and con- 
veyed to the County where the offence was done.—T. L. vol. t 
142, 143. 

Sec. 5. The President is authorized to offer a reward, not to 
exceed one thousand dollars, for fugitives from Justice—T. Le 
vol, tv. 183. 

ARSON. 


Sec. 1. ‘ Arson (ab ardendo) is the malicious and wilful burn- 
ing the house, or out-house of another man.”’—The punishment 
of this crime is death.—B. C. vol. wv. 219, 220. 

Sec. 2, “ Every person who shall wilfully and maliciously burn 
any dwelling-house, store, cotton-gin, or °‘ authorize,” shall be 
deemed guilty of arson, and on conviction thereof, shall suffer the 
punishment of death.”—T. L. vol i. 187. 

[The word “authorize,” in the statute, as it stands, is wholly 
meaningless.—It is evidently a misprint, and most likely was in- 
tended for ‘ other house ;”? which meaning would make the statute 
simply declaratory of the Common Law ;—otherwise it would be 
very restrictive. | 


ASSAULT, WITH INTENT TO KILL. 


Sec. 1l. An assault is an offence against the peace of the State, 
and is punishable by fine and imprisonment.—B. C. vol. w. 217. 

Sec. 8. An assault with intent to commit murder, rape, or rob- 
bery, is punishable by fine in the discretion of the Court, and 
imprisonment for not less than one, nor more than five years: and 
an assault, or wound, upon any officer in the exercise of his duty 
is punishable by imprisonment, not exceeding one year, and fine 
not exceeding a thousand dollars, in the Court’s discretion.— Vol. 4. 
189, 192. 

See ° Limitation’? and T. L. vol. viet. 18. 


ASSESSORS. 


Sec. 1. One assessor is to be appointed for each County, by 
the Commissioners of Roads and Revenue—who shall enter into 
Bond with securities, for the faithful performance of his duties.— 


ASSESSORS. 2d 


The Bond to be in duplicate—one to be deposited in the office of 
the Clerk of the County Court—the other to be transmitted to the 
Secretary of the Treasury.—And the Assessor shall take the oath 
prescribed for public officers, to be administered by the Commis- 
sioners.—T. L. vol. we 9. 

Sec. 2. The duties of the Assessor shall be: To register, in 
duplicate, the inventories of all the property found within his 
proper County, or district, one of which shall be transmitted to the 
Treasury Department; the other passed over to the Collector: 
which register shall be specific according to Law: These inven- 
tories are to be furnished the Assessor by the owners of property 
to be taxed—-and to be sworn to by the same: For this purpose, 
the assessor is required to give notice by posting up advertisements 
at three most public places in each Captain’s Beat, for atleast ten 
days before his attendance: When the inventories have been re- 
ceived, the assessor shall compare them with the Register which 
shall have been furnished him by the County Recorder, for the 
purpose of detecting whether any fraud has been attempted, or 
practised: He is also required to make out, for the purpose of 
Taxation, a general inventory of the Land and taxable property 
in the County; by whomheld; its appraised value; and whether 
held as guardian, executor, administrator, agent or attorney: Also 
to make out a list in alphabetical order, of the names of every per- 
son in his County from whom taxes are due; and in separate 
lines the kind of property upon which such tax is due—and in 
what capacity said property is owned, or held: Of this last he is 
to make three perfect and exact copies, to each of which his cer- 
tificate shall be affixed—-one copy to be forwarded forthwith to 
the Secretary of the Treasury; one to be handed to the Sherif: 
the third to be posted up in the Court House of the County.—T. 
L. vol. 42593 vol. w. 9—14. 

Sec. 3. Delinquents, or those who failed to give in a list of 
their taxable property for the year Eighteen hundred and forty are 
exempt from double taxation—-until June, Eighteen hundred and 
forty-one.—T. L. vol. v. 96, 111.—See “ Land Laws.” , Sna 

Sec. 4, Assessors shall hold their office for three years: In 
cases of vacancy the Chief Justice and Associate Justices of the 
County shall appoint an Assessor for the unexpired term, who 
shall give bond and security, as required of Assessors :. Assessors 
may be removed from office on presentment and conviction of 
high misdemeanor, or official malconduct.—T. L. vol. vi. 109. 

Sec. 5. Assessors shall make their returns to the Collectors of 
their respective Counties, on the first Monday of September of 
each and every year.—T. L. vol. vit. 13.—See “Taxes, ” 
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Sesc. 6. Who ineligible to the office of Assessor,—T. Lo vol. 
W. 26. 
ASSIGNMENT OF WRITTEN INSTRUMENTS. 


Sec. 1. At Common Law, choses in action, were not assigna- 
ble—but, asin the case of a debt, or bond, when the same is said 
to be assigned over, suit must still be brought in the original cred- 
itor’s name—a nicety disregarded in Equity.—B. C. vol. i. 442. 

Sec. 2. Our Statute is very different—Assignee of any negotia- 
ble instrument may maintain an action in his own name—allow- 
ing all reasonable discounts against himself, or original owner, ac- 
cording to the date of the assignment :—The assignee of a bond, 
or other written instrument, (negotiable instruments excepted, ) 
being the assignee of another assignee, may also maintain an 
action in his own name; allowing every discount and defence 
against the same, which it would have been subject to in the 
hands of a previous owner, before notice of the assignment to the 
Defendant: and to hold the assignor as security, he must use due 
diligence to collect the same: Executors, or administrators of 
assignees of any written instrument, or the assignees themselves, 
may recover from assignors, their executors, or administrators : 
Provision is made in cases of remote assignors to entitle them to 
the same benefits, as if they had been sued by intermediate as- 
signees—And no joint action shall be brought against two, or 
more, assignors, unless they were joint assignors. The assign- 
ment is to be considered fully proved, unless the defendant deny 
in his plea that the same is genuine, and file an affidavit that in 
his belief the same is forged. Assignor, or Endorsor, may be 
sued without previously suing the maker, or obligor, when he 
may either reside out of the Republic, or in such part of it that 
the ordinary process of Law cannot reach him, or if notoriously 
insolvent. Parol testimony is inadmissable that the assignor, draw- 
er, or endorser released the owner of any written instrument, from 
his obligation to use due diligence to collect the same.—T. L. 
vol. w. 145, 146. 


ASSOCIATE JUSTICES. 


Suc. 1. Associate Justices are to be elected by a majority of 
the Justices of the Peace of each County, from among their own 
body; to consist of two; together with Chief Justice to compose 
the County Court, except in Probate matters; to be liable to fine, 
in case of non-attendance on said Courts, to be assessed by the 
Chief Justice, in a sum not to exceed one hundred dollars ; 
Their compensation is fixed at three dollars per day during their 
attendance.—T. L. vol. i. 148. 
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- Sec. 2. In cases of vacancy in the office of Chief Justice, the 
Associate Justices shall issue writs of election to fill the same; 
by giving ten days’ notice, by publication in some newspaper of 
the County, if any; if not, by posting said notice at the Court 
House door, and also in three other public places in said County. 
In case of vacancy, or inability of the Chief Justice to discharge 
his duties, the Associate Justices shall perform the duties of his 
office, until such temporary vacancy be filled, or inability be 
removed, = 

Sec. 3. Vacancy in Associate Justices. —T. L. vol. vé. 11, 293 
vol. v. 68, 69. 
Sec. 4, Ineligible to the office of Assessor.—T. L. vol. dw. 26. 


ATTACHMENT. 


Sec. 1. Attachment at Common Law, when sued out in the 
Court of Common Pleas, is the first process against the defendant 
grounded upon his non-appearance at the return of the original 
writ—by which the Sheriff is commanded to attach him, by 
taking gage, that is certain of his goods; which he shall forfeit if 
he do not appear; or by making him find safe pledges, or sureties, 
for his appearance. It is the original process in actions of tres- 
pass vi ef armis, or other injuries, which, though not forcible, are 
yet trespasses against the peace. If the defendant neglect to ap- 
pear, he forfeits his security, and may be farther compelled by 
writ of distringas, or distress injinite.—B. C. vol. ai. 280, 281. 

The same process may also be used in the nature of a subsena 
ad testificandum, against witnesses.—B. C. vol. i. 369. 

Sec. 2. Attachment, as regulated by our Statutes, is issuable 
upon the return of the Sheriff, * non est inventus,” by any Judge 
of the Circuit, or County Courts, Justices of the Peace, Clerks, 
or deputy Clerks of the District Courts, upon the application of 
the Plaintiff; who shall make the affidavit, and give the Bond 
and’ Security as required by Law. The limits of the Republic 
are declared to be the jurisdiction of the Court in cases of at- 
tachment. It issues against the property of the Debtor, although 
the demand of the plaintiff be not due; and if the same be of a 
wasting nature, it may be sold under certain restrictions. Pro- 
perty may be attached in the hands of a third person, who shall 
be summoned as Garnishee. Personal property, where any exists, 
is alone subject to attachment.—T. L. vol. iii. 89—98. 

Sec. 3. Before judgment can be entered in attachment, by any 
District Court, public notice must be inserted in some newspaper 
nearest the Court, for four weeks successively, pending the cause, 
stating the amount, property attached, names of parties, and the 
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Court wherein the suit is pending: The Plaintiff in any writ, or 
process, may require bail of the Defendant to appear and answer 
the plaintiff’s demand not to depart the Court without leave, upon 
the plaintiff’s making the necessary affidavit, to be filed with the 
papers, and to constitute a part of the proceedings.—T. L. vol. 
v. 84, 187, 188; vol. viite 77.—See * Process,” ‘Scire Facias.”’ 


ATTORNEYS. 


Sec. 1. ‘There shall be a District Attorney appointed for 
each District, whose duties, salaries, perquisites and term of ser- 
vice shall be fixed by Law.”—Const. Art. w. Sec. 5. 

In pursuance of this, District Attorneys are to be appointed by 
the President, with the consent of the Senate, for two years, eli- 
gible to re-appointment: ‘They are to reside within the District 
to which they are severally appointed, and a residence elsewhere 
for three months shall vacate the office: Salary of a District At- 
torney is fixed at three hundred dollars per annum. Perquisites, 
ten per cent. on all moneys collected by them, on Government 
liabilities, on amounts of five thousand dollars, or under; five per 
cent. on amounts over that sum: In cases of conviction: im 
felony, twenty dollars; in misdemeanors, ten dollars; in gaming 
and selling liquor without license, twenty-five dollars; which 
sums are to be taxed in the bill of costs, and paid by the Defend- 
ant, and not by the Republic. Vacancies are to be filled by the 
President; and in case of his failure to do so, the Judge of the 
District shall appoint to the office, pro tem: ‘They shall have 
power to challenge five Jurors peremptorily in prosecutions of a 
Capital nature; and in prosecutions for Crimes, or misdemeanors, 
to challenge three Jurors peremptorily.—T. L. vol. gv. 31, 32; 
vol. v. 55; vol. vi. 493 vol. viti. 55, 104: vol. iz. 10. 

Sec. 2. Any Citizen, of approved good character and learning, 
may be admitted an Attorney and Counsellor at Law; and a cer- 
tificate of qualification, signed by any District Judge, is sufficient 
license to authorize any citizen, to whom it may be given, to prac- 
tise Jaw in all the Courts of Law and Equity. Any person practis- 
ing without license, is liable to a penalty of five hundred dollars— 
except in the prosecution, or defence of his own suit: Felons 
disqualified: Attorneys, guilty of mal-practise, or misdemeanor, 
may be stricken from the roll; and in that case, unless re-instated 

ù ee 
by the Supreme Court, are never to practise in any of the Courts : 
Courts of Record may fine attorneys for contempt, or misde- 
meanor, and require of them security for good behaviour: Em- 
bezzlement of Clients’ money, punishable in a summary way, by 
damages and striking the name from the roll of the Court. At- 


ARBITRAMENT AND. AWARD. al 


torneys allowed no compensation as witness, in any case they 
may be counsel. Privileged at all reasonable times to inspect the 
papers and records of their suits, without being compelled to 
take copies; but not to remove any papers without consent of 
the Clerk. The Rules and Regulations of the Supreme and Dis- 
trict Courts, for their own government, and for the control of At- 
torneys, shall have the force and effect of law—provided those of 
the Supreme Court be printed in pamphlet form, and twenty-five 
copies be sent to each District Clerk, to be by him distributed to 
the attorneys in his County—and those of the District Court be 
printed and distributed in each County in the same manner.—T. 
L. vol. ùi. 122, 123, 124; vol. w. 162. 

See. 3. See further “Concerning Counsel.”—Rules of Dis- 
trict Court, 7, 8,9. See further * Delinquents.” 

Sec. 4. Chief Justices of Counties and Justices of the Peace 
may practice as Attorneys.—Vol. vi. 30. 


AUCTION. 


Sec. 1. In regard to sales at auction—tax upon the same, and 
eases where the tax is taken away—as also Sales at Public Auc- 
tion—-See “Act to Raise Revenue by Direct Taxation.” —T. L. 
gol. iv. 18, sec. 15.—See also, “License Tax,” and T. L. vol. 
vi 108. 

ARBITRAMENT AND AWARD. 

Sec. 1. Persons, in litigation, may agree to submit to arbitra- 
tion by a rule of the District or other Courts, and make their agree- 
ment, by bond or otherwise, of record upon which the order of the 
‘ Court shall issue, that the parties submit to and be finally con- 
cluded by such arbitration, or the parties may appear personally 
and obtain such order. In either case, when the award shall be 
for money only, the same being returned and accepted by the 
Court, judgment shall be entered accordingly and execution may 
issue. Copy of the award and notice to show cause must be given 
to the party to be charged, three days before judgment shall be en- 
tered. No judgment shall be so entered after one year from the 
award, unless the same be delayed a longer time by a contest as to 
the validity of the award : and in no case shall the failure of a party, 
before suit, to give an arbitration bond to comply with the award to 
be rendered, put the party in a worse situation than if it had been 
given. Ifthe award be for the performance of any thing other 
than the payment of money, obedience may be enforced by attach- 
ment and imprisonment as in other cases. Any award obtained 
by perjury, corruption, or unfair means, shall be void in law and 
Equity—in the latter by original Bill—in the former by motion 
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before judgment. Where an umpire may be chosen, the same must 
be by the parties at the time they select the original arbitrators—un- 
less the party cast waive this privilege after rendition of the award. 
Referees may be appointed and reference made, by a rule of Court, 
of any action pending therein, by consent of the parties thereto. 
Witnesses may be duly summoned in cases of reference and arbi- 
tration, and sworn and examined as in cases pending in Court. 
Depositions may be taken by giving the opposite party five days 
notice—and one day additional for every twenty miles—and in 
taking the same it shall not.be necessary to observe the form of 
propounding interrogatories. Referees and arbitrators shall be 
sworn by any Judge, Justice of the Peace, or Clerk of the Court, 
for the faithful discharge of their duties. The fee, allowed each 
arbitrator or referee, is one dollar and fifty cents for each day of at- 
tendance, to be recovered in costs from the party liable. Wit- 
nesses, Clerks, &c., are allowed the same fee as for similar busi- 
ness in Court. The Sheriff shall attend the sessions of any arbi- 
tration when requested, and do and perform the duties required of 
him as in the District Court. Witnesses must prove up their at- 
tendance before the arbitrators, who are required, in addition to the 
award, to make a separate return to the Court, of all costs legally 
incurred in and about such arbitration.—T. L. vol. iz. 80-—84. 


ASSIGNEES. 


Sec. 1. Patents may issue in the name of the assignee of any 
transferable land claim, upon producing a proper chain of transfer, 
and also in all cases where the certificate was granted in the name 
of the assignee.—T. L. vol. ax. 99. 


CHAPTER II. 


BAIL. 


Sec. 1. Baizt—from the French word bailler, to deliver—be- 
cause the Defendant is delivered to his sureties, upon their giving 
security for his appearance—is a process founded always upon 
arrest. In civil cases, Bail is either common, or special—the for- 
mer being only nominal, the latter requiring substantial sureties 
in a bail-bond to the Sheriff for the appearance of the Defendant. 
There is also another distinction, viz: Bail above, and Bail be- 
low, the latter being the security for appearance, the former being 
when appearance is made; which appearance is to be effected by 
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putting in and justifying bail ĉo the actton.—B. C. vol. di, 287, 
290, 291. 

In criminal cases, excessive Bail shall not be required. At 
Common Law, the following offences are not bailable: though 
anciently every offence before conviction was bailable: 1. Accu- 
sation of treason: 2. Of murder: 3. Of manslaughter, where 
the accused was clearly the slayer: 4. Of felony, where the 
accused has broken prison: 5. Of persons outlawed: 6. Such 
as have abjured the realm: 7. Approvers, and persons accused 
by them: 8. Persons taken in the, mainour, or act of felony: 
9. Persons charged with arson: 10. Excommunicated persons. 
In some cases the principle is unsettled: 11. Thieves, openly 
defamed and known: 12. Persons of bad fame, charged with 
felony, or other enormous offences: 13. Accessaries, of like 
repute, to the same offences, which seem to be in the discretion 
of the Justices. Others must be bailed upon offering good security : 
14. Persons of good fame, charged with suspicion of manslaugh- 
ter, or of other inferior homicide; 15. Such persons charged 
with petit larceny, or any felony not before specified: 16. Or 
with being accessary to felony.—B. C. vol. iv. 297, 298, 299. 

Sec. 2. * All persons shall be bailable by sufficient security, 
unless for capital crimes, when the proof is evident, or presump- 
tion strong.” —* Excessive bail shall not be required.” — Const. 
D. R. sec. 10, 11, p. 23. 

Sec. 3. Bail may be granted by any Justice of the Peace, be- 
fore whom the offender may be brought, before commitment; or 
by any Judge of the Supreme, or District Court, after commit- 
‘ment.—T. L. vol. è 194. 


BANKRUPTCY. 


Sec. 1. The principles regulating Bankruptcy are established 
by statute: Any citizen, or resident, in, or of the Republic, may 
obtain the benefit of the Bankrupt act—if a male, being twenty- 
one years old, and if a feme sole, being eighteen years old, or 
over, by observance of the Rules, established by “ an act creating 
a system of Bankruptcy, and regulating the collection of Foreign 
debts.”"*—T. L. vol. v. 38. 


BIGAMY. 


Sec. 1. Bigamy, or the offence of having two wives living at 
the same time—under which also may be ranked polygamy, or 
having a plurality of wives at once, is declared to be felony by 


* See Appendix, No. V. 
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the Laws of England—for according to the Ecelesiastical Law, 
the second marriage was a nullity only: Exception to its being 
a felony is made in five cases: 1. Absence of either party seven 
years abroad. 2. Absence of either party for seven years within 
the realm, the other party not having knowledge whether the ab- 
sentee be living, or not. 3. Divorce, or separation æ mensa et 
thoro, by sentence in the Ecclesiastical Court. 4. Divorce, by 
any such sentence, a vinculo. 5. Non-age of either party at time 
of marriage, unless said marriage be confirmed on coming of 
age.—B,. C. vol. iv. 164. 

Sec. 2. There seems to be a question, in our Laws, whether 
the exceptions of absence and divorce, hold in cases of Bigamy. 
The Law of December, 1836, recognizes the principle, and ab- 
sence of either party for five years, or divorce, will justify the 
other party in a second marriage, which provision is repealed by 
an act of December, 1837. The Law of June, 1837, declares 
that ‘all persons, who have married according to the customs of 
the country, having another husband, or wife, living, and shall 
continue to live together as man and wife, for sixty days after the 
passage of this Law, shall be considered guilty of the offence of 
Bigamy, and shall be punished accordingly.” This punishment 
is imprisonment for a term not exceeding two years, and a fine in 
the discretion of the Court.—T. L. vol. i. 190, 234; vol. it. 95, 96. 


BILL OF EXCEPTIONS. 


Sec. 1. Any party may take éxceptions to the opinion of the 
Judge on any matter of Law, and file a bill of exceptions to the 
same, which shall be signed by the Judge and sent up to the 
higher Court, as in Appeal.—T. L. vol. 2. 204. 

Bills of exceptions lay also, to any charge, or instructions 
which the Judge may have given the Jury, or to any opinion, de- - 
cision, or improper conduct: The Judge is required to sign the 
same, if true; or if in his opinion, untrue, he shall certify thé 
same at the foot of the Bill, with his reasons for withholding his 
signature, and cause the same to be filed with the papers of the 
cause: and if he refuse to sign a Bill of Exceptions which con- 
tains the truth, the party injured shall be allowed to prove the 
truth, by the deposition of two or more bystanders, having first 
given the requisite notice: ‘These depositions may be taken be- 
fore the Chief Justice, or any two Justices of the Peace.—T. L. 
vol. v. 54, 55. | 

BILLS OF EXCHANGE. 


Sec. 1. Bills of Exchange form a species of simple contract 
debts: being an open letter from one man to another, requesting 
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him to pay a sum of money to a third person on his account: It 
is frequently called a draft. ‘The person who writes is called the 
drawer, the person to whom written the drawee, and the third per- 

-son the payee. Are made negotiable and regulated generally by 
acts of parliament.—B. C. vol. ti. 466—470. 

Sec. 2. The necessity of protesting Bills of Exchange, &c. 
for non-acceptance, or non-payment, is dispensed with; as well as 
the notice of dishonor to the drawer, endorser, or assignor: pro- 
vided, in all cases, that due diligence be used to collect the same. 
See, further upon this subject, “Assignment of written Instru- 
menis.” —T. L. vol. wv. 144, 145, 146. 


BOARD OF COMMISSIONERS. 


Sec. 1. County Commissioners, the Justices of the Peace, 
and the Chief Justice, constitute a Board of Commissioners, 
which Board is invested with entire superintendence and control 
of roads, highways, ferries, and bridges, and of the poor, within 
their Counties: Their duties, time of session, &c. are specially 
regulated by statutes. —T, L. vol. 4. 145, 146—sec. 25 to sec. 30; 
T. L. vol. 4. 157—163. 


BONDING OF DUTIES. 


Sec. 1. The Law of February, 1840, entitled, “an act, alter- 
ing the several acts to raise a public Revenue by Impost Duties,” 
repeals all former acts which permitted the Bonding of Duties, 
and requires the same to be paid in cash.—T. L. vol. iit. 40; 
vol. w. 30, 36. 

BOUNTY LANDS. 


Sec. 1. Various laws have been enacted, granting Bounty 
Land to officers and soldiers of the army of the Republic. Every 
non-commissioned officer and private of the Regular Army is en- 
titled to receive, upon an honorable discharge, six hundred and 
forty acres of Land, or one mile square. To the drummer and 
fifer of a Company, each six hundred and forty acres. To each 
volunteer, his heirs, or legal representatives, who may have been, 
or may hereafter be killed in Battle, or shall come to his death by 
sickness, or any accident, in going to or returning from the vol- 
unteer army, six hundred and forty acres: An additional bounty 
of one hundred and sixty acres of Land and twenty-four dollars 
in money, is given to those of the Regular army, entitled as above 
mentioned: Such were the grants made in the year eighteen 
hundred and thirty-five—O. and D. 22, 78, 87. 

“Sec. 2. In respect to volunteers, those who entered the service 
since the first day of July, eighteen hundred and thirty-six, shall 
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be entitled to the same pay and the same bounty of Land, as 
those who entered prior to that time: Afterwards, to wit: in 
December, eighteen hundred and thirty-seven, it was enacted, 
that to those who have served in the army for three months, 
should be granted three hundred and twenty acres: to those who 
have served six months, six hundred and forty acres: to those 
who have served nine months, nine hundred and sixty acres: and 
to those who have served twelve months, or upwards, twelve 
hundred and eighty acres: which amount was to be supplied 
where any deficit might have occurred: All persons who were 
actually engaged in the battle of San Jacinto, or who were 
wounded on the day before said battle occurred, or who were spe- 
cially detailed to guard the baggage at the Camp near Harrisburg, 
are entitled to six hundred and forty acres, on condition of their 
furnishing to the Secretary of War, a certificate, signed by the 
commandant of the Company, and countersigned by at least one 
field-officer, together with an affidavit of the claimant, that his 
claim is just, true, and original, and that he has never presented 
the like claim for liquidation. The Lands thus granted shall not 
be subject to sale, or alienation, mortgage, or execution, during 
the life-time of the grantee: Commissioned-officers are included 
within the benefits of the act: The conditions mentioned do not 
attach in the case of those persons, or their representatives, who 
were in the action of the 19th of March, 1836, under Colonels 
Fannin and Ward, nor of those who fell at the Alamo, to whom 
also the bounty of six hundred and forty acres is likewise do- 
mated. See further “Land Laws.’"—T. L. vol. te 343 vol. tw. 
25, 26, 108, 163. 

Sec. 3. For manner of locating Bounty Lands, see vol. tit- 
23, 24. 

i BRIDGES. 

Sec. 1. The County Court have power to contract for the 
building of Bridges, and to levy toll upon persons, cattle, &c., 
passing over the same, to be granted to the undertaker for such 
period, not exceeding ten years, as the Court may think proper, 
and shall further require bond from said undertaker, according to 
law.—T. L. vol. 4 162, 163. 


BURGLARY. 

Sec. 1, Burglary, or nocturnal housebreaking, (burgi latroci- 
nium, )is the “ breaking and entering by night into a mansion-house, 
with intent to commit a felony.” Being felony of the highest kind, 
its punishment is death.—B. C, vol. tv. 223-228. 


* See Appendix, XII. No. 3. 
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Sec. 2. “Every person, who shall break and enter into any 
dwelling house, or store, by night, and feloniously take therefrom 
any goods, chattels, money, or other articles of value, shall be 
deemed guilty of Burglary, and on conviction thereof shall suffer 
death.” —T. L. vol. t 188. 


CHAPTER III. 


CATTLE, 


Sec. 1. “ Any persons who shall feloniously take, or steal any 
neat cattle, hog, sheep, or goat, shall on conviction thereof, pay to 
the owner the full value of such property, which shall be adjudged 
by the Jury trying such offender, and shall receive thirty-nine 
lashes on the bare back:’’ And any person branding, or marking, 
or altering the brand, or mark, of another person’s neat cattle, hog, 
Sheep, or goat, shall pay a fine not exceeding fifty dollars for each, 
and shall receive thirty-nine lashes on the bare back, or less, in 
the discretion of the Court: Any person driving cattle, from that 
section west of Guadaloupe River, into any other section, which 
are not his legal property, shall be deemed guilty of felony, and 
punished as in case of stealing the same.—T. L. vol. ¢. 189, 191 : 
vol. tit. 48. 


CENSORS, (BOARD OF MEDICAL.) 


Sec. 1. By an act of Congress, of December 14th, 1837, pro- 
vision was made for the establishment of a Board of Medical 
Censors, to be composed of physicians, one from each Senatorial 
District, to be elected by joint vote, of both houses of Congress, 
Their duties were defined and they were empowered, in full, as 
a College of physicians: but the organization, or appointment, has 
never been completed, and the provisions of the Bill remain un- 
complied with.—T. L. vol. ti. 39, 40, 41, 79. 


CERTIFICATES, (LAND.) 


Sec. 1. The Laws regarding Land Certificates, conditional 
and unconditional, the mode of obtaining duplicates of the same 
when lost, to whom, and how to be issued, will be found com- 
prised in another chapter.—See *‘ Land Laws.” See also, T. L. 


vol. tw. 68; vol. v. 90, 130, 171; vol. vi. 105, 106. 
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CERTIORARI. | 

Sec. 1. This is a writ, issuing out of Chancery, or other Su- 
perior Court, to call up the Records of an Inferior Court, or re- 
move a cause there depending.— Webster. 

It is issued and delivered to an Inferior Court, for removing any 
Record, or other proceeding, as well upon Indictment, as other- 
wise, and supersedes the jurisdiction of such Inferior Court, and 
makes all subsequent proceeding therein entirely erroneous and 
illegal; unless the Court of King’s Bench remands the record to 
the Court below, to be there tried and determined. A certiorari 
may be granted at the instance of either the prosecutor, or defend- 
ant: the former as a matter of right, the latter as a matter of dis- 
cretion: and, therefore, it is seldom granted to remove indictments 
from the Justices of gaol-delivery, or after issue joined, or con- 
fession of the facts in any Court below.—B. C. vol. iv. 320, 321. 

Sec. 2. ° No certiorari, for diminution of the Record, shall be 
awarded in any case, unless a motion therefor shall be made in 
writing, and the facts on which the same is founded shall be sup- 
ported by affidavit. And all motions for such certiorari shall be 
made at the first term after the entry of the cause; otherwise, the 
same shall not be granted, unless upon special cause shown to the 
Court, accounting satisfactorily for the delay.”—R. Sup. Ct. 4. 


CHALLENGES TO JURY. 

Sec. 1. Challenges to a Jury are either to the array, or to the 
polls : the former is at once an exception to the whole panel, in 
which the Jury are arrayed, or set in order by the Sheriff in his 
return: and they may be made upon account of partiality, or some 
default in the Sheriff, or his under officer, who arrayed the panel. 
Challenges to the polls, a capita, are exceptions to particular 
jurors: and seem to answer the recusatio juris, in the Civil and 
Canon Law. ‘These are reduced to four—l. Propter honoris re- 
spectum. 2. Propter defectum, which may also be propter defectum 
secus. 3. Propter affectum. 4. Propter delictum. In Criminal 
cases, another kind of challenge is allowed; waich is without cause 
and termed a peremptory challenge, and which the prisoner could 
use to the number of thirty-five, or one under the number of three 
full juries —B. C. vol. itt. 359—364; vol. iw. 353, 354. 

Sec. 2. In Civil cases, either the plamtiff, or defendant may 
challenge three jurors without cause; and, in all cases not capital, 
the party prosecuted shall have the right to challenge four jurors 
without cause; and in Capital cases, the party accused shall be 
allowed twelve peremptory challenges and no more, except there 
be more than ene person on trial, in which case, eight peremptory 
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challenges and no more shall be allowed to each person. And in 
prosecutions of a Capital nature, the District Attorney may chal- 
lenge five Jurors peremptorily ; in prosecutions for any crime, or 
misdemeanor, he may challenge three Jurors peremptorily—T. L. 
vol. îe 209; vol. vitte 183; vol. v. 55. 


CHARGES TO JURY. 
Sec. 1. No Judge is to charge the Jury upon the weight of 


evidence, in either civil, or criminal cases: but only to sum up the 
testimony and charge the Jury, as to any matter of Law arising 
thereon: and any Judge of the District Court, im his discretion, 
in any criminal case, may reserve a question of Law, which to him 
may appear novel, or difficult, for the consideration and discretion 
of the Supreme Court at the next term, and the Supreme Court 
shall pronounce the judgment, or sentence : 

After the argument of a cause is finished, and before the Jury 
retires, it is lawful for either Attorney to present, in writing, such 
charges as he desires may be given to the Jury, which the Judge 
shall deliver to the Jury in whole, or part; or refuse, as he may 
think proper; but if any part is refused to be given, the Judge 
shall write down what portions he delivers, and what he refuses, 
subscribing his name thereto; all of which papers are to be filed, 
as part of the records: and if any decision, thus made, be errone- 
ous, the same shall be taken notice of, in the Appellate Court, as 
if a regular Bill of Exceptions had been signed: provided nothing 
herein contained is to take away the right of the Judge to charge 
the Jury, upon such other points of Law as he may think proper.— 
T. L. vol. 4. 209, 210; vol. vitt. 117. 


CHIEF JUSTICE OF SUPREME COURT. 


Sec. 1. The Chief Justice of the Republic is to be elected by 
joint vote of both houses of Congress, and hold his office for four 
years ; at a salary of one thousand seven hundred and fifty dollars ; 
which is not to be increased, or diminished, during the period for 
which he is elected. He is to procure a seal for the Supreme 
Court, with the style of the Supreme Court around the margin in 
circular form, with a star and five points in the centre. 

He has power to grant remedial writs, as the District Judges, 


and generally his duties are the same.—Const. Art. iv. Sec. 1: 
T. L. vol. ¢ 79, 80, 843 vol. vi. 14. 


CHIEF JUSTICE OF COUNTY COURTS. 


Sec. 1. Originally, the election of Chief Justices of the County 
Courts was by joint ballot of both houses of Congress, and their 
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term of office limited to four years. ‘Their election is now con- 
fided to the people; although no change has been made in the 
period of theirincumbency. It is now provided, by an Act passed 
December, 1841: That from and after the passage of said act, the 
election of Chief Justice of County Courts, in all cases of vacancy, 
shall be, by the legal voters for members of Congress in the 
County ; which is not to effect those in office, at the passage of 
the act: That when the vacancy occurs by expiration, the election 
shall be held at the time, and according to the Laws regulating 
the elections of Sheriff and other County officers, and the * Act 
Regulating Elections: ”? And when the vacancy occurs from 
death, resignation, or otherwise, it is the province of the Asso- 
ciate Justices to order an election, to fill the same: see “Associate 
Justices.” ‘The Secretary of State is required by the same Act, of 
December, 1841, to fill all vacancies then existing, by ordering 
elections under the provisions of the said Act, forthe same. The 
Chief Justice of the County is to be commissioned by the Secre- 
tary of State.—T. L. vol. i 1483 vol. vi. 10, 113 vol. viii 72, 73. 

Sec. 2. The Duties of the Chief Justice of the County Court 
have been very much curtailed since the first enactments upon the 
subject. ‘They are chiefly those which belong to him as Judge of 
Probate; in addition to which, however, he is authorized to grant 
remedial process, (except in cases of habeas corpus, ) in like man- 
ner as a District Judge, provided such process do not extend to the 
act of a District Judge, nor relate to business either in a District 
Court, or exclusively cognizable before it; and is empowered to 
grant remedial process, as a District Judge, in all matters arising 
from, or originating in a Justice’s Court ; the process, thus granted, 
to be returnable to the District Court. He is also the presiding 
officer of Elections; and Commissioner of Roads and Revenue; a 
Conservator of the Peace, and Notary Public. He has still juris- 
diction perhaps, in prosecutions of slaves, under “ An Act for the 
punishment of crimes and misdemeanors committed by slaves and 
free persons of color,” approved December 14th, 1837-—-amended 
afterwards by an “ Act supplementary and amendatory of certain 
acts therein named,” approved January 22d, 1841: although this 
jurisdiction is made special by an Act, approved February 3d, 
1844, by which it is enacted: “ That hereafter it shall not be law- 
ful for the Chief Justice and Associate Justices to hold any of the 
regular sessions of the County Courts: ” He is also authorized to 
practice as an Attorney at Law, upon being duly admitted; ex- 
cept in causes which he may have adjudicated. The Chief Jus- 
tice and Associate Justices constitute a Board of Commissioners 
for their respective Counties, with power to grant conditional and 
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unconditional certificates for head-rights, to all citizens of the 
second, third and fourth classes, as entitled under the Land Laws ; 
and also unconditional certificates to those entitled by an Act, ap- 
proved January 15th, 1841, which expired by its own limitation 
on the first of October, 1841. A further duty of the Chief Justice 
of the County is to receive the bonds of such officers as, by the 
laws, are required to be given; to approve, and endorse his ap- 
proval of, the securities thereto; to return such bonds as are re- 
quired to be returned to the department in which the same are re- 
quired; and in those required to be filed in the District, or County 
Clerk’s office, to state that the same has been done, the securities 
approved, and the bonds recorded. He is further to make proper 
returns of all elections held for civil offices in his County, in the 
manner prescribed by Law. He is also Receiver of Land Dues.— 
T. L. vol. ¢. 152, 1533 vol. wt. 823 vol. wv. 261, 262, 263; vol. v- 
6, 68; vol. vi. 20, 213 vol. vit. 35; vol. vin. 18, Td. 

Sec. 3, The duty of Probate has been confided to the Chief 
Justice of the County Court, since the first organization of the 
same. (See, generally, “ An Act regulating the duties of Probate 
Courts, and the settlement of successions,” approved February 
Sth, 1840.)—T. L. vol, 4. 153; vol. wi. 823 vol. w. 117, 121, 
124, 129, 130, 132; vol. v. 1293 vol. vit. 14, 21, 29; vol. viit 65, 
66, 67, 74, 78, 79. 

Sec. 4. The fees of the Chief Justice are as follows, as Judge 
of Probate; for taking Probate of any.will, one dollar; for grant- 
ing order appointing administrator, executor, or guardian, one 
dollar; for examining, stating, and reporting each account of the 
same, for the first sheet, two dollars; for each additional sheet, 
fifty cents; for appointment of appraisers to an estate, one dollar ; 
for the apportionment of an Insolvent’s estate among creditors, 
two dollars; for every other order, not provided for, necessary in 
the settlement of estates of every description, fifty cents. As one of 
the Board of Commissioners to issue head-rights, he is entitled to an 
equal portion of the sum of two dollars for each certificate, with the 
Clerk and Commissioners present; for taking answers to Interro- 
gatories under a commission, thirty cents for every hundred words ; 
and fifty cents for attaching his official seal, or certificate thereto ; 
for any business required to be done by him, as Chief Justice, not 
herein provided for, the County Court shall allow him a reasonable 
compensation.—See “ Election.” —T. L. vol. vi. 473 vol. viv. 35 ; 
vol. vit. 16. 

CHILDREN, (ILLEGITIMATE.) 

Sec. 1. By an act approved November 29th, 1841, any un- 

married persons, who had previously lived ce as husband 
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and wife, and had a child, or children, born out of wedlock, and 
shall have intermarried, or may intermarry within twelve months 
from and after the passage of said act, such child, or children, 
shall be legitimate, and entitled to all the rights and privileges of 
children born in wedlock.—T. L. vol. vi. 6. See also ‘Descent 
and Distribution.” 

CITIZENSHIP. 

Sec. 1. “All free white persons who shall emigrate to this 
Republic, and who shall, after a residence of six months, make 
oath before some competent authority, that he intends to reside 
permanently in the same, and shall swear to support the Consti- 
tution, and that he will bear true allegiance to the Republic of 
Texas, shall be entitled to all the privileges of citizenship :” And 
“all persons, (Africans, the descendants of Africans, and Indians 
excepted), who were residing in ‘Texas on the day of the Declara- 
tion of Independence, shall be considered citizens of the Repub- 
lic, and entitled to all the privileges of such.””—Consi. G. P. 
Sec. 6, 10, p. 19. 

‘CIVIL SUITS. 

Src. 1. Pleadings are to be by petition and answer: and all 
process is to be served personally upon the body of the person, 
or persons, against whom the same is issued; which service may 
be acknowledged by the defendant, in writing, on the back of, or 
annexed to, the petition of the plaintiff :—See generally “An act 
to regulate proceedings in Civil Suits,” approved February 5th, 
1840, and amendments thereto.—See also, “Abatement.” —T. 


L. vol. w. 883; vol. v. 47, GT. 


CLERKS OF COURTS. 


See O. and D. Sec. 16, p. 139.—Since changed so as to be 
repealed. 

CLERK OF SUPREME COURT. 

Sec. 1. One Clerk is to be appointed for the Supreme Court, 
by an order entered of record in the proceedings—who shall take 
the oath prescribed in the Constitution, and enter into bonds as 
yequired by law. In vacation, the appointment is to be made by 
the Chief Justice. Said Clerk to hold his office for four years, 
removable for neglect, or misdemeanor, by the Supreme Court, 
upon motion, with ten days previous notice, specifying the par- 
ticular charges: and a Clerk pro tem. may be appointed: The 
said Clerk is vested with power to appoint a deputy, upon the 
terms and conditions prescribed to Clerks of the District and 
County Courts, in the “Act to authorize the clerks of the several 
Courts to appoint deputies,” &c., approved December 21st, 
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1837: The salary of said Clerk is fixed at five hundred dollars, 


in addition to his fees, which are as follows: For entering ap- 
pearance of either party, in person, or by attorney, fifty cents; 
for every rule entered on rule docket, fifty cents; for copy of every 
rule, fifty cents; for entering every continuance, fifty cents; for 
administering an oath, or affirmation, twenty-five cents; for dock- 
eting each cause, (to be charged but once), fifty cents; for enter- 
ing every judgment, one dollar; for entering every decree, one 
dollar and fifty cents; for filing the record upon a writ of error, 
certiorari, or supersedeas, fifty cents; for taxing cost, and copy 
thereof, (in any suit), fifty cents; for every order in Court, (other 
than Rule), fifty cents; for a seareh for any thing above one year’s 
standing, and reading, if required, twenty-five cents; for all co- 
pies required—for each hundred words—twenty cents; for every 
service not mentioned, the same fees as are allowed for similar 
services to the Clerks of District Courts: And the said Clerk 
shall also be allowed by the Supreme Court, reasonable office 
rent, stationery and fuel, to be paid out of the Treasury, on the 
aide of the Court; which fees are to be taxed and allowed in 
the bill of costs: And the Clerk is further required to keep a fee- 
book, in which shall be charged all fees for services rendered, 
subject to any person’s inspection: He is authorized to issue 
execution for costs, with the bill annexed, directed to the Sheriff, 
or other proper officer: For violation of the law of costs, he is 
liable to indictment, for extortion; punishable, on conviction, by 
fine and disqualification for any office forever :—See “ Costs.” — 
T. L. vol. 4 81, 82; vol. u. 165; vol. vi 22, 45, 49. 

Sec. 2. The Clerk of the Supreme Court is not bound to issue 
any process, or decree, or order of said Court, to any inferior 
Court, upon final judgment, unless all his costs have been paid 
him: and in case the said process, decree, or order, be demanded 
by the party not condemned in the costs, upon paying the same, 
he may demand and receive of the Clerk an Execution against the 
party condemned, directed to the Sheriff of any County he may 
choose; and which, when collected, shall be paid over to the 
party paying the costs: The said Clerk may also demand secu- 
rity for costs before issuing any process, unless the party apply- 
ing, his agent, or attorney, shall make oath that such party is 
unable to give said security.—T. L. vol. vi. 50; vol. viii 12, 13. 
See at length, ‘ Supreme Court.” 


CLERKS OF DISTRICT COURT. 


Suc. 1. The Clerks of the District Courts shall be elected by 
the qualified voters for members of Congress, in the Counties 
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where the Courts are established, and shall hold their offices for: 
four years, subject to removal by presentment of a Grand Jury, 
and conviction of a petit Jury.— Const. Art. iv. Sec. 6. 

Sec. 2. It is the duty of the Clerk of the District Court to 
attest all process issuing from said Court: to mark thereon the 
day on which the same shall be issued: in failure of which, he is 
liable in the penalty of two hundred dollars, with costs. He shall 
give bond, payable to the President and his successors in office, 
in the sum of five thousand dollars, for the safe keeping of the 
Records, and the faithful discharge of his duties; which bond 
does not become void on the first recovery. It is his duty, with 
the Sheriff, to draw the Jury, in open Court, in the manner pre- 
scribed by Law. In cases of appeal, he shall immediately make 
up a full and perfect record of all proceedings in the case, and an 
attested copy of the same, if required by either party; with tax- 
ation thereon of the costs; and endorse on such copy the day on 
which it was demanded, and the day on which it was delivered, 
and sign his name thereto: And in case of neglect herein, he 
shall, upon conviction, before a competent Court, be adjudged 
guilty of a misdemeanor in office, and may be fined in a sum not 
exceeding two hundred dollars, and be liable also in damages to 
the party injured: He is to collect, and pay to the Clerk of the 
Supreme Court, all costs which accrued in the Supreme Court, in 
every case from such District Court, wherein final judgment has 
been had; and on failure to pay over the same, on demand, he 
may be proceeded against by motion in the Supreme Court, as in 
the case of Sheriffs, for money received on Executions. The 
said District Clerks are empowered to appoint Deputies, to whom 
they shall administer the requisite oath, and for whose conduct the 
said Clerks shall be responsible: ‘The said Clerks are required 
to keep all their official papers at the County Seats; and be 
ready, by deputy, or in person, to attend to business from 10 
o'clock, A. M. to 4 o’clock, P. M. ‘The said Clerks and their 
Deputies are forbidden to receive letters of administration in the 
County where they may reside; except where they may be the 
sole heirs of the Estate: The Judge of the District Court is em- 
powered to appoint a Clerk, pro tem. in cases of vacancy, from 
death, resignation, or vacation of office, until a regular election 
shall be held: The Clerk of said Court is authorized to grant all 
attachments and other process, in admiralty, without the order of 
the Judge, whenever the Judge shall be absent from the County; 
and also upon the application of either party desiring the testi- 
mony of any witness, non-resident of the County, to summon 
such witness in the manner prescribed by law, for the examina- 
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tion of the same. And the District Courts of the several sea- 
board Counties, shall be opened on the first Monday in each 
month for the trial of Admiralty and Maritime Causes; and if the 
Judge be not present, or there be no causes for trial in said 
Court, the same shall be adjourned forthwith by the Clerk.—T. 
L. vol. 4. 201, 210; vol. it. 33 vol. tit. 102; vol. vi. GL. 

Sec. 3. The fees of a Clerk of a District Court are as follows: 
For each writ, fifty cents; for copy of petitioz—for every hun- 
dred words—fifteen cents; for docketing each cause, (to be 
charged but once) fifteen cents; for filing each bond, plea, or 
other paper in a cause, ten cents; for entering each appearance, 
ten cents; for entermg each motion, rule, or order, twenty-five 
cents; for entering each non-suit, discontinuance, nolle prosequi, 
or other judgment, fifty cents; for order and copy of rule of re- 
ference, fifty cents; for entering each continuance of a cause, 
fifteen cents; for swearing each witness in Court, ten cents; for 
venire facias, in every cause, ten cents; for swearing and empan- 
nelling jury, in each cause, ten cents; for receiving and entering 
verdict, twenty-five cents; for scire factas, (except against Jurors, 
if excused,) one dollar; for each subpcena for one witness, twenty- 
five cents; for each additional name inserted in such subpcena, 
ten cents; for entering surrender of principal by his bail, twenty- 
five cents; for commission to take deposition, or interrogatories, 
fifty cents; for copy of interrogatories, if made out by the Clerk— 
for every hundred words—fifteen cents; for taking a recogni- 
zance, fifty cents; for each execution issued, fifty cents; for tax- 
ing costs in each cause, and copy of same, twenty-five cents; for 
making a complete record of any cause after judgment—for every 
hundred words——fifteen cents; for each bail piece, fifty cents; for 
each certificate without seal, twenty-five cents; for each certificate 
with seal of office, fifty cents; for entering the finding of an in- 
dictment, twenty-five cents; for arraigning prisoner and entering 
pleas, fifty cents; for all copies, other than herein mentioned—for 
each hundred words—fifteen cents; for all services not herein 
provided, such fees as the District Court shall direct to be taxed 
in the bill of costs: Reasonable office rent, stationery, and fur- 
niture, shall be allowed, to be paid on the order of the County 
Court, out of the County Treasury. These fees are to be taxed 
in the bill of costs: and the Clerk is required to keep a fee-book, 
and to enter therein all fees charged for services rendered: And 
it is lawful for him to make out execution for such costs, directed 
to the Sheriff, or other proper officer of the County: And should 
the said Clerk charge and receive more than is hereabove men- 
tioned, he shall be liable to indictment for extortion: finable, on 
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conviction, in a sum not less than one hundred dollars, and de- 
privation of office, and disqualification for any office of profit or 
honor, forever.— T. L vol. vi. 46, 49, 50.—See * Trial.” 

For Special duty of Clerks of District Court in Fannin County, 
vide—T. L. vol. viit. 79, 80. 

Sec. 4. Ineligible to the office of Assessor.—T. L. vol. iv. 26. 


CLERKS OF COUNTY COURTS. 


Sec. 1. The Laws in regard to Clerks of the County Courts 
have been much changed, since the first enactments in relation 
thereto. The Clerks of said Court are to be elected by the qual- 
ified voters of the County ; to hold office for four years, remova- 
ble as in the case of District Clerks ; are required to give bond, in 
the sum of five thousand dollars, payable to the President and his 
successors in office, which bond is to be deposited in the office of 
the District Clerk and may be proceeded upon in the same manner 
as bonds of the Clerks of District Courts: In cases of vacancy, 
the Chief Justice shall order a new election to fillthe same. The 
Clerks of said Court are empowered to administer oaths, where 
an affidavit 1s necessary, as the foundation of an official act to be 
performed by them: Their duties in regard to Juries and as Treas- 
urers have been repealed :—NSee generally the Law restricting the 
jurisdiction of the County Courts.—Vol. a. 82. 

The Clerks of the County Courts shall be Clerks of Probate 
for their respective Counties ; and also Recorders for the same. 
Vide °* Recorders ;° They are also Clerks of the Commissioners’ 
Court of Roads and Revenue, and as such are required to make 
out and deliver to the Sheriff, within ten days after adjournment 
of said Court, a copy of the appointing order of the Court, of 
overseers, hands, &c.; also to put up in the Court houses, a list 
of the names of the overseers, and their respective precincts: and 
on neglect thereof are liable to forfeit and pay the sum of ten 
dollars, to be recovered by judgment, on motion of the Solicitor 
of the Superior Court of the County: The said Clerks are also 
authorized to appoint Deputy Clerks: and required to keep the 
papers belonging to their office at the County seat, as in the case 
of Clerks of the District Courts: They are also in like manner 
forbidden to receive letters of Administration from the Probate 
Court of the County in which they reside; unless they be sole 
heirs of the estate. In all cases of minors and absentees, where 
sales are necessary to effect partition of an estate, such sales shall 
be made by the Clerk of the Probate Court issuing the order of 
sale; and the portions of money, or evidences of debt belonging 
to minors, shall be paid to their guardians, or retained by the 
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Clerk until such guardians shall be appointed, or until the minors 
arrive at the age of twenty-one years: and in case of absentee 
minors, or adults, the Clerk is to pay over the money due them, 
as fast as collected, to the Treasury of the Republic, to be held 
in trust; and the said Clerk is liable on his official bond, or may 
be required to give further bond,. for the faithful performance of 
these duties.—T. L. vol. 4 150, 154, 1583 vol. ti. 1113 vol. tit. 
102; vol. ww. 124—26. 

Sec. 2. By the Probate Law approved February 5th, 1840, 
Clerks of the County Courts were allowed, for all sales under de- 
cree of the Probate Court, three per cent. on all sums under three 
hundred dollars; and one per cent. on all sums above the first 
three hundred: and for every conveyance made to purchasers the 
sum of five dollars. But this seems to have been since taken 
away, and their full fees now, are declared to be: For recording 
every document, required to be recorded, and for copies of the 
same, when required—for each hundred words—fifieen cents: 
For the oath of a witness, or the acknowledgment of the party 
to the signature, of any writing, and making certificate of the 
same, fifty cents; for letters testamentary of administration or 
guardianship, fifty cents; for the performance of any other ser- 
vice not here enumerated, the same fees as are allowed to Clerks 
of District Courts, for similar service. ‘They are also required, to 
keep a fee-book, and enter therein, all fees charged for services 
rendered, liable to the inspection of any person interested. They 
may likewise have execution for their fees; and as in the case of 
District Clerks, are liable to indictment for extortion, and to the 
like punishment on conviction of the same.—T. L. vol. vi. 47, 49. 

Sec. 3. The said Clerks of the County Court, are allowed the 
sum of one dollar, for each and every licence issued by them, and 
no more. ‘They are also to issue Licenses as allowed by Law 
upon the receipt of the Treasurer of the County.—T. L. vol. iw. 
22°: vol. viit 16. 

Sec. 4. Ineligible to the office of Assessor.—T. L. vol. iv. 26.— 
See also “ Marriages.” 


CLERKS OF GOVERNMENT. 


The Clerks of the various Departments and Bureaus, being 
Chief Clerks, are entitled to a salary of six hundred dollars each ; 
Assistant Clerks of the same, each five hundred and fifty dollars, 
and the further supplementary salary, of one hundred and fifty 
dollars annually; and by a later act, and since revived, the addi- 
tional compensation, of twelve dollars and fifty cents per month: 


The Chief Clerk of the House of Representatives, is allowed a 
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salary, during the recess of Congress, the same as Chief Clerks of 
Departments, and Bureaus: and the further sum, of four dollars 
per day during its sessione The Clerk (Secretary) of the Senate, 
and Assistant Clerk, (Secretary) of the Senate, a salary of four 
dollars per diem during the session; and other Clerks of the two 
houses each four dollars per diem. The Clerks employed by the 
Collectors of the different Districts are entitled, if Chief Clerks, to 
six hundred dollars per annum, each; if Assistant Clerks to five 
hundred and fifty dollars per annum. These salaries of the differ- 
ent Clerks, are payable monthly: The number of Clerks of Gov- 
ernment 1s as follows; one Chief Clerk and one Assistant, for the 
Department of State, and one Chief Clerk for the Post Office Bu- 
reau, appointed by the Secretary of State; one Chief Clerk, and 
two Assistant Clerks, for the Treasury Department, appointed by 
the Secretary thereof; one Chief Clerk, and two Assistant Clerks, 
for the War and Navy Department, appointed by the Secretary 
thereof; One Chief Clerk, and four Assistant Clerks, for the Gen- 
eral Land Office, to be appointed by the Commissioner thereof, 
though by special enactment, he may employ extra Clerks. One 
Chief Clerk, and one Assistant Clerk for the Comptroller’s office, 
appointed by the Comptroller; and one Chief Clerk, and one As- 
sistant Clerk for the Auditor, to be by him appointed: The num- 
ber of Clerks, to be employed by each Custom House, shall be 
regulated by the Secretary of the Treasury.—See “Oath,” 
“ Patent Right.” —T. L. vol. vi. 13, 14, 44, 65, 144; vol. vit. 44, 
45; vol. vitt. 110.—See also, as to Compensation—T. L. vol. wit. 
8; vol. via. 106. 
CHANCERY. 

Sec. 1. For a definition of Chancery, its nature, object and 
origin. —B. C. vol. tit. 46, 47, 48, and Notes. 

Sec. 2. With us the term Chancery is used to signify Equity ; 
and they are synonymously applied: our Courts of Record seem 
to havea mixed jurisdiction of Law and Equity : it being enacted 
in relation thereto, that, “the Court shall, in the first instance, 
endeavor to try each cause by the rules and principles of Law; 
should the cause more properly belong to Equity jurisdiction, the 
Court shall without delay, proceed to try the same according to 
the principles of Equity.” A subsequent enactment provides 
“ that on all claims and demands belonging to Chancery jurisdic- 
tion, as understood and practised in England, the Judge of the 
District Court before whom such cause is pending, besides trying 
the same according to the principles of Equity, may order issues 
of fact to be made up and submitted to a Jury, empannelled for 
that purpose, for his information and aid in making such decree 
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therein, as shall be just and equitable.” Sales of the property of 
any deceased person by order of a Court of Chancery, may be on 
a credit of twelve months, with security to the satisfaction of the 
administrator, executor, or guardian; or for cash, as may be most 
advisable: and if for cash, to be with appraisement, and to bring 
two-thirds of the appraised value; otherwise to be sold on a credit 
as above mentioned: As to the mode of appointing appraisers to 
the same.—See “Appraisers,” sec. 3.—Sales under a decree of 
Chancery regulated.—T. L. vol. v. 83, 84, 121; vol. vw. 21, 22: 
vol. v. 179.—See ** Probate,” ° Sales.” 


CHEROKEE LANDS. 

Sec. 1. See generally in relation to the Cherokee Lands, 
‘¢ Land Laws;”° see also, “* Act to sectionize and sell the Lands 
formerly reserved for and occupied by the Cherokee Indians,” ap- 
proved February Ist, 1840: and ‘Act to provide for the survey and 
sale of a portion of the Territory, formerly occupied by the Cherokee 
Indians,” approved.July 23d, 1842; and also, ‘“An act,” to repeal 
the above recited acts, approved January 27th, 1844,—T. L- 
vol. iv. 1843 vol. vt. ©. S. 63 vol. vitt. 34 and vol. vit. 33. 


COASTING TRADE. 

SEC. oon of Terk act, “regulating the Coasting Trade, and for 
the protection of Texian Shipping.” —T. L. vol. v. 15, 16, 17, 18. 

s Each and every Vessel, or Boat, over Eight Tons burthen, is 
to be enrolled at the Custom House of some Port, and is required 
to take onta Coasting License, or Register, under the rules and 
regulations, and under the restrictions and responsibilities ob- 
served in thè United States, so far as they may be compatible 
with the statutesof the Republic.” —Vide, Laws regarding Tariff 
and Tonnage.—See “ Shipping.” —See also, ‘ Transportation? 
(of goods coastwise) ~ ~- 


COIN. 

Sec. 1. Congress have power to coin money, to regulate the 
value thereof and of foreign coin; but nothing but gold and silver 
shall be made a lawful tender. The standard value of gold and 
silver coin is declared to be the same as inthe United States : and 
the same standard for its establishment adopted by this Govern- 
ment.—Const. Art. uw. Sec. 2.—T. L. vol. di. 42, 43. 

Sec. 2. Vide, “& Conterfeiting.”—T. L. vol t 1903 vol. 
~@. o 
m COLLECTORS OF TAXES. 

Sec. 1. Sheriffs of the different Counties, are constituted Col- 
lectors of Taxes for the same; and are required as such to enter 
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into duplicate bonds, to the satisfaction of the Chief Justice, con- 
ditioned as in the form specified in the statute; for which, their 
duties and compensation, see, T. L. vol. iv. 20, 21, 22, 23, 24, 285 
vol. v. 112—114. See also, ‘‘Sherifis,”? “Taxes.” 


COLLECTORS OF CUSTOMS. 


Sec. 1. Generally, the powers and duties of Collectors of 
revenue by impost duties, and other officers engaged in the col- 
lection of the same, are declared to be the same, as established by 
Law in the United States of America, and practised in the col- 
lection of their impost duties, on the 12th day of June, A. D. 
1837, and the same penalties, disabilities, and forfeitures, and the 
like remedies, as in the United States at the said time——T. L. 
vol. %. 152, 153.—See “Transportation.” 

Sec. 2. Special enactments, since made, establish the duties 
and powers of Collectors more. definitely. They are forbidden to 
deliver goods, or merchandize, until the duties are paid; but are 
required to have the same conveyed to public storage, and may 
deliver up a proportion of the goods, according to the duties paid. 
It is lawful for him to accept a deposit of goods for payment of 
the duties, in value treble the amount of duties; and at the end of 
three months, if said duties be not paid, to sell the said goods at 
public auction, He is empowered to collect penalties arising 
from infractions of the Revenue Laws. It is his duty to take an 
account of goods imported, and demand of the consignee an oath 
to the correctness of the invoice, as specified in the statute. 
He is authorized to appoint such Deputy Collectors, under the 
direction of the Secretary of the Treasury, and provisions of the 
Law, as may be actually required: and to employ, under the like 
restrictions, Inspectors of the Customs, who shall make oath for 
the true performance of their functions as required by Law. It is 
the duty of the Collector, upon report made by the Inspectors, to 
examine into such fraud as may be alleged: to seize and sell the 
goods committing the same, for the use of the Republic: having 
first appointed appraisers to act with him, in the detection of such 
fraud. Upon the application and affidavit of any importer, or 
consignee, the Collector may receive an imperfect eniry, by bill 
of sight; and grant a permit thereupon, in order that the goods 
may be landed and stored in Public Store, to be delivered up, if 
in three months such entry be made perfect and the duties paid. 
The Collector, or Inspector, or other officer of Customs, is em- 
powered to stop and examine any vehicle, or person on foot, or 
beast of burden, suspected by him of containing, or having goods, 
or merchandize, subject to duty: and to seize the same if any be 


COLLECTORS OF CUSTOMS. 5l 


found, for trial—without any search-warrant, or other legal form 
of process for his right to examine the same. The like power is 
granted in the searching and examination of vessels: and also of 
dwelling-houses, stores, buildings, or other places suspected, pro- 
vided in this latter case, that proper application upon oath before 
some Justice of the Peace, for a warrant of search, shall have first 
been made, and the said warrant obtained (for the day time only.) 
Also to seize and secure any ship, or vessel, steamboat, shallop, 
or any description of water craft, having on board goods, whereon 
the duties have not been paid, and which are kept on board to 
evade payment of the same. The said Collector, or officer, in 
making any such seizure, is empowered to command any person 
within ten miles, to aid and assist him in such seizure: and any 
such person so commanded, over the age of eighteen years and 
able to travel, refusing to obey; or refusing to obey the Sheriff 
calling upon the posse of the County, in aid of such seizure, is 
liable in penalties for such disobedience: The Collector is au- 
thorized to institute suits for all penalties; and on receipt, to pay 
and distribute the same, according to Law, making quarterly returns 
to the Secretary of the Treasury, of all fines, penalties and for- 
feitures: These fines, penalties and forfeitures, not specially ap- 
propriated, are to be disposed of as under similar acts in the United 
States. The Collectors, with approbation of the Secretary of the 
Treasury, may employ such smal] boats and persons for the same, 
as may be found necessary: the expense of which is to be defrayed 
out of the duties: Collectors are required to give bonds, with good 
and sufficient securities, to the satisfaction of the Secretary of the 
Treasury, in the sum of twenty-five thousand dollars, conditioned 
for the faithful and true performance of their duties; also to make 
returns quarterly to the Treasury Depariment, expressing therein 
the number and class of vessels which have entered ; their separate 
and aggregate amount of tonnage; amount of goods introduced ; 
by whom introduced and date of entry; amount of moneys received 
and from whom received; quantity and value of merchandize, ` 
deposited in Public Store; amount of duties thereon and from 
whom. Embezzlement, or fraud by Collectors, is considered a 
misdemeanor and punishable as such.*—T. L. vol, iv. 36—51 ; 
vol. vi. 64, 65. 

Sec. 3. For enactments in regard to Collectors of particular 
Districts, their duties, salaries, &c., see “ Tonnage” and ° Ship- 
ping,” see T, L. vol. w. 49, 515 vol. vi. 64. 

Sec. 4, Collectors may appoint appraisers, their pay, &c— 
T. L. vol. dv. 39; vol. v. 159. 


*See Appendix, No. VI. 
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COLONIZATION. 
See ° Land Laws.” 


COLOR, (FREE PERSONS OF.) 


Sec. 1. ‘No free person of African descent, either in whole, 
or in part, shall be permitted to reside permanently in the Republic 
without the consent of Congress.” — Const. G. P. sec. ix. 19. 

Sec. 2. Free persons of color were prohibited from emigrating 
to the country, prior to the adoption of the Constitution.—O. and 
D. 120, 121. 

Sec. 3. By an act approved February 5th, 1840, free persons 
of color are prohibited from emigrating to the Republic after the 
passage of said act. In case any such person should emigrate, it 
is the duty of the Sheriff, or Constable, to arrest and bring him 
before the Chief Justice of the County, or Judge of the District, 
who may receive bond, in the sum of one thousand dollars, with 
the security of an approved citizen, conditioned for his removal 
beyond the limits of the Republic. In case he fails to give, or 
cannot give such bond, the Judge, or Justice, shall commit him to 
the public jail, with an order to the Sheriff for his exposure to 
public sale, at the Court house door of the County, after giving 
four weeks notice of the same, in the nearest public journal and 
at four public places in the County; the purchaser of such free per- 
son of color, at said sale, may exercise the rights of ownership 
over him for twelve months, from the sale. During his twelve 
months of slavery, he may be permitted to give the bond, as men- 
tioned above, to take effect at the end of his slavery; but if he 
fail so to do, he shall at the expiration of the twelve months be 
returned to the Sheriff; who, after six weeks public notice, in 
some public journal, and at four public places in the County, shall 
expose him at public sale to the highest bidder. And such free 
person of color so sold, shall remain a slave for life; provided, 
should he be the property of any individual, he may be recovered 
by due course of law. All moneys, arising from such sales, are to 
be paid into the County treasury, subject to appropriation by the 
District Court for public purposes. Upon forfeiture of the bond, 
above mentioned, it is to be placed in the hands of the District 
Attorney for collection, who shall proceed against the security 
only: and if a sale has been made, the amount thereof shall be 
subtracted from the amount adjudged against the security, and the 
remainder only recovered. Masters and owners of vessels, and 
other persons, are prohibited from bringing, or inducing, free per- 
sons of color within the limits of the Republic, directly or indi- - 
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rectly: and any person so offending is guilty of a misdemeanor, 
and punishable by fine not less than one, nor more than ten thou- 
sand dollars; only cooks and other hands employed on vessels 
are excepted from the provisions of this Law: Two years, from 
February 5th, 1840, were given free persons of color to remove 
from the country, by proclamation of the President, and publica- 
tion in all the journals of the Republic: after which, any such per- 
sons found therein, without permission of Congress, were liable to 
be sold. Free persons of color, together with their families, who 
were residing in Texas on the day of the Declaration of Indepen- 
dence, are excepted from the foregoing liabilities.—T. L. vol. iv. 
151, 152, 153; vol. v: 85, 183. 

Sec. 4. Capital crimes which may be committed by free per- 
sons of color are: Insurrection, or any attempt to excite it; pol- 
soning, or attempt to poison; rape, or attempting to commit rape 
on any free white female; assaulting a free white person with in- 
tent to kill, or with a weapon likely to produce death, or maiming 
a free white person; arson; murder; burglary; all which offences 
are triable in the District Court, and punishable with death, The 
inveigling, or enticing away slaves, by a free person of color, or 
assisting them to leave the Republic without their owner’s con- 
sent, or harboring runaway slaves, are offences, upon conviction 
of which, before the District Courts, such free person of color 
shall be fined in a sum equal in value to the slave, or slaves, 
and in failure of payment, may be sold asa slave for life. All 
other crimes and misdemeanors, known to the Common Law, 
committed by slaves—and, probably, the law includes free persons 
of color also—are triable before the County Court and punisha- 
ble in its discretion, so as not to extend to life, or limb. If any 
free person of color shall use insulting, or abusive language to, or 
threaten, any free white person, on complaint before a Justice of 
the Peace, he shall cause such negro to be arrested, and on con- 
viction he shall be punished by stripes, not to exceed one hundred, 
nor less than twenty-five.—T. L. vol. tt. 433 vol. v. 68, 69.—See 
‘¢ Slaves.” 


COMMERCE, (CHAMBERS OF.) 


Sec. 1. Chambers of Commerce are established for the Towns 
of Matagorda and Houston —T. L. vol. tv. 274. 


COMMISSARY, (OFFICE OF.) 
Sec. 1. The office of Commissary General of Subsistence is 
abolished ; subject to be revived by the President, or Secretary of 
War, only in case of an invasion by a foreign enemy sufficient to 
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demand the service of a battalion of militia in the field: in which 
case, Said office is to continue no longer than one month after the 
disbandment of the militia.—T. L. vol. vi. 12, 13, 112. 


COMMISSIONS. 


Sec. 1. The Commissions of Sheriffs, Coroners, Assessors, 
Collectors of Customs, and all officers whose duty in any wise is - 
connected with the Collection of Revenue, shall emanate from 
the Treasury Department, and be countersigned by the Secre- 
tary of the Treasury: Those of Military and Naval officers to be 
issued and countersigned by the Secretary of War and Marine: 
Those of District Attorneys, District Judges, and Clerks of the 
County and District Courts, to emanate from the Law Depart- 
ment, and to be countersigned by the Attorney General. Those 
of County Surveyors to be issued and countersigned by the Com- 
missioner of the General Land office: Those of all other officers 
to emanate from the State Department and be countersigned by 
the Secretary of State. The Secretary of the Treasury, of War 
and Marine, the Attorney General, and Commissioner of the Gene- 
ral Land office are required to keep exact registers of all officers 
by them commissioned, respectively; and to furnish, upon issu- 
ance of any commission, a memorandum of the same, with date 
of resignation, death, removal, &c., as it may be, of the prede- 
cessor in office, to the Secretary of State; who is to keep in his 
office a register of all officers commissioned by the President. 
Bonds of District Clerks are to be filed in the office of the Attor- 
ney General; of County Surveyors, in the office of the Commis- 
sioner of the General Land Office; of Post Masters, in the office 
of the Bureau of the General Post Office. The President is re- 
quired to prescribe the form, according to the Constitution and 
Laws, of all commissions, and no commission is to be delivered 
to any officer elected who is required to give bond, until such 
bond be duly executed, and the approval of the securities endorsed 
thereon as required by law, and recorded in the office prescribed, 
and placed on file in the proper office, as directed.—T’, L. vol, vite. 
72, 13, 14.—See “Grants and Commissions.” 


COMMISSIONER OF GENERAL LAND OFFICE. 
Src. 1. See, in general, as to Commissioner of General Land 
Office, his duties, appointment, &c., “Land Laws.” 
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Src. 1. Office abolished.—T. L. vol. vi. 12: and his duties to 
be performed by Secretary of the Treasury. 
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COMMISSIONER OF STOCK BUREAU. 


Office abolished, and his duties to devolve upon the Comp- 
troller.—T. L. vol. vi. 12. 


COMMISSIONERS, (LAND.) 
See in general, “ Land Laws.” 


COMMISSIONERS OF PARTITION. 


Sec. 1. In regard to the Commissioners allowed in partition 
between part-owners, the only enactment is as follows: ‘‘ Parti- 
tion may be demanded by one and the same writ, of all the 
several parcels of land, or other real estate, to which the parties 
have titles, and execution thereupon had by the Sheriff, and three 
Special Commissioners, to be appointed by the Court, with the 
assent of the parties, by allotment to each party, of part in each 
parcel, or of parts in one or more parcels, or of one or more indi- 
vidual parcels, with or without the addition of a part, or parts of 
other parcels, as shall be most for the interest of the parties in 
general.” —T. L. vol. vi. 42. 

Sec. 2. By the act * Regulating the duties of Probate Courts,” 
&c., approved February 5th, 1840, provision is made for partition 
of any estate, upon application of any person entitled to a distri- 
butive share therein, to the Probate Court, for summons to all 
persons interested: upon the return of which, and good cause 
not being shown to the contrary, the Court shall decree partition, 
and issue a writ thereof to three, or more discreet persons, ‘€ com- 
manding them, or a majority of them, being first duly sworn, 
fairly and impartially to discharge their duty, to proceed to exe- 
cute said writ, and return the same,” within a time specified: If, 
in their opinion, the Estate cannot be fairly divided, they are to 
make a special return of the whole property, and its value duly 
appraised, and certify their opinion to the Court as to the best 
mode of partition: ‘The Commissioners, if they deem it neces- 
sary, are authorized to call in the County Surveyor, or his legal 
deputy, to run the lines, or divisional lines of any lands to be di- 
vided: and in the admeasurement of any land, are required to 
have regard to the true and real value thereof: and after division, 
to make a definite return to the Court of Probate, with a general 
plat of said land, with certificate describing the same :—T. L. 
vol. iv. 122, 123; vol. viit. 67. 

Sec. d. Commissioners of partition, for each day they may 
serve as such, shall be entitled to receive two dollars per day, and 
no more.—T. L. vol. via. 14. 
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COMMISSIONERS’ COURT. 


Sec. 1. County Commissioners, the Justices of the Peace, 
and the Chief Justice of the County Court, shall constitute a 
Board of Commissioners for their respective Counties; which 
Board shall have the entire superintendence and control of roads, 
highways, ferries and bridges, and of the poor, within said Coun- 
ties: A majority of the Justices shall be necessary to constitute 
a Board: ‘The duties originally given to the County Courts, by 
‘¢ An act authorizing and requiring County Courts to regulate 
roads,” &c., approved December 20th, 1836, are transferred to 
the Board of Commissioners by Joint Resolution, approved June 
Tth, 1837, which has been since somewhat amended, by °° An act 
to amend an act organizing Justices’ Courts,” &c., approved 
January 19th, 1841. Commissioners’ Court shall only meet 
twice in every year; to wit: on the first Mondays of January and 
July; This Court is to be elected by the people after September, 
1845.—T. L. vol. îe 145, 146, 157—163, 246, 247; vol. tww. 260; 
vol. v. 102, 108; vol. viite 74; vol. ix. 110. 

Sec. 2. For special duties of Commissioners’ Court in Fort 
Bend County, see T. L. vol. viit. 83, 84. 

Sec. 3. Officers of this Court are entitled to two dollars per 
day during session.—T. L. vol. tx. 111. 


COMMON LAW. 


Sec. 1. “ The Congress shall, as early as practicable, intro- 
duce by statute, the Common Law of England, with such modi- 
fications as our circumstances, in their judgment, may require; 
and in all criminal cases the Common Law shall be the rule of 
decision.” — Const. Art. w. Sec. 13. 

Sec. 2. By an act approved December 20th, 1836, the Com- 
mon Law of England—as then practised and understood—is re- 
quired, in its application to juries and evidence, to be followed 
and practised in the Courts of the country, when not inconsistent 
with the acts of Congress: And by “An act, punishing crimes 
and misdemeanors,” approved December 21st, 1836—all offences 
known to the Common Law of England, as then understood and 
practised—not provided for in said act, are made punishable in 
the same manner as known to said Common Law: In pursuance 
of the guaranty in the Constitution, recited in Sec. 13, the Com- 
mon Law, by an act approved January 20th, 1840, is adopted as 
follows: “The Common Law of England (so far as is not incon- 
sistent with the Constitution, or the acts of Congress now in force) 
shall, together with such acts, be the rule of decision in this Re- -~ 
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public, and shall continue in full force until altered, or repealed 
by Congress.” This adoption of the Common Law is not to be 
construed to adopt the Common Law system of pleading.—T. 
L. vol. 7, 156, 195; vol. w. 3, 88, 


COMPENSATION. ; 

See, under the various Laws regarding officers of the Civil 
list, their compensation, &c, See also, T. L. vol. i 693; vol. 
Vi 12, 

COMPTROLLER. 
See T. Le vol. vi. 12, 13, 143 vol. vit. 107. 


CONGRESS. 

Sec. 1, “The Legislative power of the Government shall be 
vested in a Senate and House of Representatives, to be styled 
the Congress of the Republic of Texas,” Congress has power, 
‘To levy and collect taxes and imposts, excise and tonnage 
duties; to borrow money on the faith, credit, and property of the 
Government; to pay the debts, and to provide for the common 
defence and general welfare of the Republic. To regulate com- 
merce; to coin money; to regulate the value thereof, and of 
foreign coin; to fix the standard of weights and measures; but 
nothing but gold and silver shall be made a lawful tender; To 
establish Post-oflices and Post roads, to grant charters of incorpo» 
ration, patents and copy-rights, and secure to the authors and in- 
ventors the exclusive use thereof for a limited time: To declare 
war, grant letters of marque and reprisal, and to regulate cap» 
tures: To provide and maintain an army and navy; and to 
make all laws and regulations necessary for their government ; 
To call out the militia to execute the law, to suppress insurrec- 
tions, and repel invasion: To make all laws, which shall be 
deemed necessary and proper to carry into effect the foregoing 
express grants of power, and all other powers vested in the Gov- 
ernment of the Republic, or in any officer or department thereof.”” 
Const. Art. t Sec. 23 Art. w. Sec. 1-7. 

Sec. 2, Originally, that is after the first Congress, the annual 
sessions thereof were appointed on the first Monday of Novem- 
ber; which time has been altered, and the annual sessions now 
commence on the first Monday in December.—T, L. vol, 4. 2753 
vol. vis S. S. 8. Í 

Src. 3, For the pay of members, mileage, &c., see the various 
Laws making appropriations for the expenses of Congress.—T,, 
L. vol. vii. 4, 8, 10, 21; vol, viii, 106.—See also * Arrest.” 
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oS CONSTABLES. 


CONSENT, (OF PARTIES.) 


Sec. I. No consent between Attorneys, or parties, touching 
any suit pending, will be enforced by the Court, unless such con- 
sent be in writing, and signed by the pagties, or Attorneys.” —R. 
Sup. Ct. 12. 

CONSTABLES. 

Sec. 1. There shall be appointed for each County, “a suffi- 
cient number of Constables, who shall hold their offices for two 
years, to be elected by the qualified voters of the District, or 
County, as Congress may direct.”’— Const. Art. w- Sec. 12. 

Sec. 2. One Constable shall be elected for each Captain’s 
militia District, by the qualified voters thereof; which elections 
are to be held on the same day, as those required by law for Jus- 
tices of the Peace: To hold office for two years: first taking the 
oath prescribed and entering into bond, with security to be ap- 
proved by the Chief Justice, in such penalty as he may direct, 
not less than five nor more than fifteen hundred dollars, payable 
to the President and his successors in office, conditioned for the 
faithful performance of his duties; which bond with certificate of 
the oath, by some Justice endorsed, shall be filed in the County 
Clerk’s office and may be sued on as sheriff’s bond: Any person 
elected Constable, failing thus to qualify himself within twenty 
days after notice thereof, shall be incompetent, and a new elec- 
tion shall be ordered: It is made the duty of the Constable to 
keep and preserve the peace within his District, to aid and assist 
in executing the criminal Laws of the Republic; to give infor- 
mation without delay, tosome Justice of the Peace, or other proper 
officer, of every violation of the penal Laws, which may come to 
his knowledge: To execute and return all warrants and other pro- 
cess, lawfully directed to him by any Justice of the Peace, or 
other proper officer according to the commands thereof; and pay 
over all moneys to the Justice or person authorized to receive the 
same, when collected: and in the execution of all process he shall 
be governed and be subject like a Sheriffi—For failure to return 
an execution within due time, or to pay over the money if collect- 
ed thereon, to the party entitled, or attorney, he is liable to be 
proceeded against by motion, three days notice of the same having 
been given him: Process in cases where the Constable is a party, 
is to be issued to and executed by the Sheriff, Coroner, or some 
other Constable of the County: And where the Sheriff is a party, 
and there is ne Coroner, or he be absent, the Constable shall ex- 
ecute the process, and in such case his jurisdiction shall be co-ex- 
tensive with the County: Constables residing in any incorpora- 
ted town or city may act throughout such incorporation.—T. L. 
pol, 2} 185, 1863 vol. i2. 160; vol. iv. 1103 vol. vi. 30. 
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Sec. 3. The fees of Constables are: For serving each writ, 
fifty cents; for serving each subpena, twenty-five cents; for 
levying an attachment, fifty cents; for commitment of prisoners 
to jail, fifty cents; for taking bonds when necessary, fifty cents; 
for levying execution, fifty cents; for making money on execu- 
tion by levy and sale, four per centum; for collecting money 
other than on execution, or attachment, two per centum: for con- 
veying prisoners to jail, including guard and all other expenses, 
twenty-five cents a mile going and returning; for each day’s at- 
tendance on courts, when summoned by the Sheriff, to be paid 
out of the County Treasury, one dollar and fifty cents; for sum- 
moning Coroner’s inquest to be paid by the County, two dollars; 
Which fees are to be taxed and allowed in the bill of costs, when 
pertaining to suits and proceedings in the Courts: And any Con- 
stable charging or receiving under any pretence a greater fee than 
is by law allowed, is liable to indictment by the Grand Jury of 
his County, for extortion; and on conviction is to forfeit and pay 
a fine, not less than one hundred dollars; and shall further be de- 
prived of his office and be disqualified for ever afterwards for any 
office of honor or profit in the Republic.—T. L. vol. vi. 49, 50. 

Sec. 4. The powers of Constables are now co-extensive with 
the County.—T. L. vol. ix. 121. 


CONSTITUTION. 


See “& Amendments to Constitution.” 

Sec. 1. By Joint Resolution, approved, Feb. Ist, 1844, an 
amendment of the Constitution is contemplated and provided for 
so as to establish a separate and independent Supreme Court.*—T. 
L. vol. vii? 59, 605; vol. ix. 124. 


CONSULS. 


Sec. 1. In all cases affecting Consuls, the District Courts shall 
have exclusive original jurisdiction: Consuls are appointed by 
the President by and with the consent of the Senate.— Const. 
Art. i. Sec. 3. and Art. vt. Sec. 5. 

Sec. 2. Consulate system of the United States adopted so far 
as suitable for the Consular agents of this Republic; and the Sec- 
retary of State is required to furnish, from time to time, such in- 
struction (as may be necessary,) to said Consuls, for ihe proper 
regulations of our commercial intercourse with foreign countries : 
Consuls are forbidden to charge any fee for passports, or certifi- 
cates of characters, or intentions.—T. L. vol. w. 91. 

Sec. 3. For the regulation requiring Consular Certificates to 


*See Appendix, No. IV. 
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accompany each invoice of goods imported into the country, and 


its repeal.—See T. L. vol. tv. 37, 38, 393 vol. v. 159. 


CONTEMPTS. 


Smc. 1. The Supreme Court is empowered to punish any per- 
son for Contempt of said Court—which punishment is not to ex- 
ceed, for each contempt, a fine of one hundred dollars, and impris- 
onment for six days: And the principle is the same in all Courts, 
being fully recognized and necessary to their proper government. 
O and D. Sec. T, p. 137; vol. 1.84—and “ Laws organizing the 
various Courts.” See also B. C. vol. tw. 284—288. 


CONTINUANCES. 


SEC. 1. A Continuance, except by consent, ore tenus, shall not 
be granted, unless duly supported by affidavit: And on the se- 
cond application for a continuance, the party moving for the same 
shall set forth in his affidavit, (if for want of the testimony of an 
absent witness,) that he cannot go safely to trial for the want of 
a material witness, (naming him, his place of residence, the means 
he has used to procure his attendance, and what he expects to 
prove by him,) and that the application is not made for delay, but 
for justice, and that he expects to be able to procure his attend- 
ance, or testimony, by the next term of Court: No cause shall 
be continued more than twice in succession by consent of par- 
ties.—R. Sup. Ci. p. 11. 

Amendments are not to work a continuance, unless the Court 
are Satisfied that the amendment will operate as a Surprise to the 


opposite party.—T. L. vol. av. 89. 


CONTRACTS. 


Sec. 1. ‘No Laws impairing the obligation of Contracts shall 
be made.’’—Const. D. R. Sec. 16. 


CONTRACTS, (MAIL) 
See ** Mails and Post Office.’ 


CONTRACTS, (FOR EMIGRANTS.) 

See Joint Resolution, approved January 16th, 1843.—T. L. 
vol. vit. 31, 32, 33. 

CONVEY ANCES. 

Sec. 1. Conveyances to be recorded, before they can be valid 
to affect third parties: For manner of recording, &c. see “ Re- 
corder.”—T. L. vol. 155, 1563 vol. w. 135. 

Sec. 2 By an Act approved January 18th, 1840, “To pre- 
vent frauds and fraudulent conveyances,’”—no action can be 
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brought whereby to charge executors, or administrators, upon 
special promise; or to charge any defendant upon special promise 
to answer for the debt, &c. of another; or upon any agreement 
upon consideration of marriage; or upon any contract for the sale 
of Jands, slaves, &c., or for making any lease thereof for more 
than one year; or upon’ any agreement not to ‘be performed 
within one year from the making thereof; unless the promise, or 
agreement, or some memorandum thereof, be in writing, and 
signed by the party to be charged, or by some person authorized 
by him: Fraudulent conveyances, of whatsoever nature, to be 
deemed and taken only against the person, or persons, and their 
heirs and representatives, clearly and utterly void--as made in 
fraud of creditors: And any conveyance made, and on considers 
ation, not deemed valuable in law, is fraudulent; unless the same 
be by will duly proved and recorded, or by deed in writing, of 
other instrument, acknowledged or proved, according to law—or 
unless possession shall really and bona jide remain in the donee; 
and in like manner with loans, remaining for three yeats, without 
claim, or limitation, out of the possession of the lender, except 
conveyance be upon good consideration, and bona jide-—T. Ln 
vol. w. 28, 29. 

Sec. 3. By an act approved February 5th, 1840, “ Concerning 
Conveyances” the Common Law, in this respect very abstruse 
and complex, is much modified: and the statute itself full and 
sufficient. It is ordained therein, that no estate of inheritance, 
or freehold, or for a term more than five years shall be conveyed, 
unless the conveyance be declared by writing, sealed and delive- 
red: a scroll being as valid as a seal, if recognized as such in the 
body of the instrument: nor shall any such conveyance be good 
against a purchaser for valuable consideration, not having notice 
thereof; nor any creditor unless it be acknowledged by the party 
sealing and delivering, or else proven by two witnesses to be his 
act, before the County Court of the County in which the Land, 
or some part thereof, lieth; or in the manner in said Law direc- 
ted: No covenant, or agreement made in consideration of mar- 
riage to be good against purchaser for valuable consideration, not 
having notice, or a creditor, unless the same be acknowledged by 
the party bound thereby, or proved by two witnesses, if land be 
charged, before the Court of the County; or if personal estate, 
before the Court of that County in which such estate shall re- 
main: and before the Court of the County in which the married 
parties reside (if they reside in another County): or in the man- 
ner directed: and the same be lodged with the County Clerk, 
for record: Livery of seizin, or the placing the purchaser in pos- 
session, not required in passing freehold estate: All Convey- 
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ances, for passing inheritance, or term of years; Deeds of settle- 
ment upon marriage, &c.; Deeds of Trust and mortgages whatso- 
ever, shall be void, as to creditors and purchasers for valuable 
consideration without notice, unless recorded as herein directed : 
but binding between parties and other purchasers: Conveyances, 
at any time, to be admitted to record, by the County Clerks and 
their deputies upon the acknowledgment of the party thereto, or 
proof, on oath of such acknowledgment by the legal number of 
witnesses thereto; or.upon certificate of some District Judge, or 
Chief Justice, or Notary Public, with his seal of office annexed, 
that such acknowledgment was made, or the execution of the in- 
strument proven as required: and such Conveyance is as valid as 
though proven in open Court: Such Conveyance is also to be 
admitted to record, upon the certificate, under seal, of any two 
Justices of the Peace for any County, annexed to such deed, ac- 
cording to the form prescribed in said act: All titles, Bonds, and 
other written contracts relating to Lands, may be proven, certi- 
fred, or acknowledged, and the same recorded as Conveyances ; 
and the delivery of the same to the Clerk for record shall be held 
as notice to all subsequent purchasers of its existence. Every 
partition made under decree of any Court, and every judgment, 
er decree by which title of land is recovered is to be duly re- 
corded and not to be received as evidence until so recorded: 
Every witness who in proving the acknowledgment of any deed, 
recorded as described, shal] wilfully and corruptly forswear him- 
self, shall be held to be guilty of perjury: the Clerks atoresaid 
are required to make lists of all deeds admitted to record, on the 
first day of each term in the manner specified in said act: and to 
set up the same by ten o’clock A.M. of the day of return, at the 
principal door of their respective Court house: and on failure 
herein shall forfeit and pay the sum of one hundred dollars, re- 
coverable with costs, on action, or information in the District 
Court: Every deed respecting the title of chattels personal, 
which by Law ought to be recorded, shall be recorded in the 
Clerk’s office of the County in which the property shall remain : 
and in case of removal of the same, and failure within four 
months to certify such deed to the County to which the removal 
is made, said deed, for the time not recorded, and for so much of 
the property as was removed, shall be void to purchasers for valu- 
able consideration, without notice, and as to creditors: All 
Conveyances and other instruments of record, acknowledged, 
proved, or certified legally, and delivered to the Clerk for record, 
are valid and take effect as to subsequent purchasers for valuable 
consideration without notice: and as to all creditors, from the 
time so acknowledged and delivered only: Alienations of estates 
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real by persons, purporting to pass, or assure a greater estate 
than such persons can lawfully pass, or assure, are good for so 
much only as they can lawfully convey, but shall not pass or bar 
the residue of said estate purporting to be conveyed: nor shall 
alienation of any particular estate on which a remainder may de- 
pend whether by deed or by will; nor the union of such par- 
ticular estate with the inheritance, by purchase or by descent, 
operate to defeat, impair, or injure such remainder: Estates in 
lands, granted, conveyed, or devised to one, though not con- 
veyed by words necessary at Common Law to pass the fee, shall 
nevertheless be deemed fee simple, if a less estate be not limited 
by express words, or do not seem, by construction, or operation 
of Law to have been passed. The form, or purport of a release, 
given in the Statute, is good to all intents and purposes to pass 
the fee-simple, if executed in the presence of, and subscribed by 
two or more credible witnesses: only no one shall be obliged to 
insert the clause of warranty, nor be prevented from inserting 
such clauses as purchaser and seller may choose; and other 
forms not contravening the Laws shall not be invalidated: Con- 
veyances by Sheriffs, commissioners and other officers authorized 
to convey, of Lands sold by virtue of any decree or judgment 
are good and effectual to pass absolute title to the purchasers and 

all claiming under them, saving to the Republic; and to all 
others such right, title, interest and demand which they would 
have had in case this act had not been passed: Estates of free- 
hold, or inheritance may be made to commence in futuro by deed, 
in like manner as by will.—T. L. vol. iv. 153—158.—B. C. vol. 
We chapter LL. 

CONVICTION. 

Src. 1. Persons convicted for an offence whose punishment—in 
whole, or in part, is fine and imprisonment by the statute, shall if 
convicted a second time, or oftener, for the same or a like offence, 
be sentenced in double the fine and imprisonment of the first con- 
viction.—T. L. vol. i 193.—B. ©. vol. w. chapter xx. on Convic- 
tions. 

COPY OF INDICTMENT. 

SEC. 1. Every person indicted for a capital crime shall have a 
copy of the Indictment and a list of his jury at least two entire days 
before his trial:—-T. L. vol. ¢. 193. 


CORONERS. 
Sec. 1. “There shall be appointed for each County one Coroner, 
who shall hold his office for two years, to be elected by the quali- 


fied voters of the District, or County, as Congress may direct.”»— 
Const. Art. w. Sec. 12. 
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Sec. 2. One Coroner is to be elected for each County, at the 
same time and in the same manner, as elections for Sheriffs are 
directed: Before entering upon his office, he is to take the pre- 
scribed oath and enter into bond, with security to be approved by 
the Chief Justice in one-fourth the penal sum required of the 
Sheriff of the same County: which bond is to be recorded, and 
deposited in the County Clerk’s office, sueable on and recoveras 
ble as Sheriffs’ bonds: If he neglect, or refuse to take the oath of 
office within twenty days after notice, his election shall be deem- 
ed void and a new one ordered by the Chief Justice: In case of 
the removal of his securities, or any of them, or their insolvency, 
the Chief Justice shall require a new bond as in case of Sheriffs ; 
The Coroner is to take inquests of all violent, sudden and casual 
deaths, which may come to his knowledge, within his County 3 
for which he shall issue a precept to the Constable for summons 
of a jury of twelve men, lawful and good; and the Constable 
shall execute the same forthwith or on failure shall be reported, by 
the Coroner, as also each witness, or juror failing to appear; and 
the Court, unless reasonable excuse be given, may fine the same, 
in a sum not exceeding one hundred dollars: the Coroner is to 
swear, or affirm, such jurors, to make presentment, on behalf of 
the Republic, how and in what manner the person came to his 
death, with all the particulars thereof; He is to issue summons 
for witnesses and may administer oaths to the same. He is to iss 
sue his warrant for any person found guilty by such inquisition, 
mot already in custody, directed to any competent officer, to ap- 
prehend such person and accessaries and the same to take before 
some Justice of the Peace: He is to take down evidence material 
in proving murder, or manslaughter, where, by the inquisition had, 
any person shall be charged with the same, or as accessary; and 
to bind all material witnesses in recognizance for their appearance 
at the next term of the District Court for the County; and he 
shall certify such evidence and recognizance, together with the 
inquisition found, to the next term of said District Court: He is 
to perform the duties of the Sheriff in case of vacancy, or disa- 
bility in that office, and shall in such case receive the fees of 
Sheriff, Any Coroner failing or refusing to perform the duties of 
his office shall forfeit and pay the sum of two hundred dollars, 
for each offence, recoverable by motion; one-half of which shall 
go to the informer, the other to the County Treasury. In cases 
of disability on the part of the Coroner to hold an imquest, that 
duty shall devolve on the nearest Justice of the Peace, who shall 
be liable as Coroners for neglect thereof: Such Justice so acting 
shall receive the same fees as Coroners for like duties, and his 
acts shall be equally effectual :—T. L. vol. te 183, 184, 185. 


COSTS. at) 


Sec. 3. Fees allowed to Coroners are; for taking an inquisi- 
tion on a dead body, five dollars: for all other services rendered 
by them, the same fees that are allowed to Sheriffs for the per- 
formance of similar services’; which fees, as pertaining to suits, 
or proceedings in the Courts, shall be taxed and allowed in the 
bill of costs; and Coroners are liable to indictment: for extortion, 
if they charge or receive a greater fee than allowed by Law—and 
on conviction, are punishable with fine, deprivation of office and 
disqualification forever for any office of honor or profit in the 
Republic.=—T. L. vol. vis 48, 49, 50. 


COSTS. 


Sec. 1. For all fines assessed, and costs of prosecution in 
criminal cases not capital, the person convicted may stand com- 
mitted to prison until the same be paid; and when it may appear 
that such person hath no estate, nor means to pay, the Court in its 
discretion may order his discharge for such fines and costs. In 
actions of Assault and Battery and Slander, (in Civil suit,) com- 
menced and prosecuted in the District Court, if the jury find 
under the sum of twenty dollars, the plaintiff recovers no costs. 
On all motions, the Court may give, or refuse costs in their dis- 
cretion, according tolaw. As a general rule, the judgment carries 
costs in all cases of Law, except motions. When plea in abate- 
ment is adjudged insufficient, the plaintiff is to recover full costs 
to the time of overruling the plea; and in any other pleading 
adjudged insufficient by interlocutory judgment, all costs occa- 
sioned thereby shall be recovered against the party in fault. A 
fee of one dollar for each legal notice proven to have been served, 
in law or equity, shall be taxed in the bill of costs. The Law of 
Costs shall not be interpreted as penal laws. In discounts and 
set-offs, if judgment be given for the defendant, the plaintiff 
shall still recover costs of suit: but if the plaintiff’s claim be 
reduced.to a sum not within the jurisdiction of the Court, by pay- 
ment, the defendant shall recover the costs; in other cases, judg- 
ment for the excess carries the costs. Any person having cause 
of action against another, and who shall swear before the Clerk 
that he is too poor to pay the fees of office, shall be entitled to all 
necessary process free of costs. The plaintiff, at any time before 
final judgment, after return of original process, may, upon motion, 
be ruled to give security for costs: failing in which within sixty 
days, his suit shall be dismissed, and execution may issue against 
him for all costs. —T. L. vol. è 194; vol. i. 963 vol. iv. 91, 92, 
63; vol è. 203, 204; vol. vi. 49. 
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Sec. 3 Clerks and Justices entitled to issue execution ahd 
demand security for costs.—T. L. vol. vi. 50. 


COUNSEL. 


Sec. 1. The Court may appoint counsel for any person too 
poor to employ counsel, who shall act without fee, or reward.— 
T. L. vol. te 204.—See “ Attorneys.”’ 


COUNTERFEITING. 


Sec. 1. “ Counterfeiting the King’s coin,” is an offence made 
treason by the statute, and punishable with death.—B. ©. vol. w. 
84, 85. 

Suc. 2. Counterfeiting and forging was by our Law originally 
punishable with death: But by an Act, approved Feb. 5th, 1840, 
it is changed to the punishment of thirty-nine lashes on the bare 
back, and imprisonment for a time not less than one, nor more 
than five years, in the Court’s discretion :—For the offences in- 
cluded, see T. L. vol. 7. 190, 1913 vol. sv. 66. 


COUNTIES. 


Sec. 1. “The Republic shall be divided into convenient 
Counties; but no new County shall be established, unless it be 
done on the petition of one hundred free male inhabitants of the 
territory sought to be laid off and established; and unless the 
said territory shall contain nine hundred square miles.”’—~ Consti- 
tution, Art. w. Sec. 2. 

Sec. 2 It is provided also, im Article I, Section 5, of the 
Constitution, that “each County shall be entitled to at least one 
representative.”’—The Legislature, acting in accordance with the 
first quoted clause, and in compliance with the petitions required, 
established various new Counties “ for judicial and other purposes,” 
constituting them Counties to all intents and purposes, except in 
representation. By decision of the Supreme Court, the organizas 
tion of these Judicial Counties is declared unconstitutional, and 
they consequently no longer exist. Many acts however, were 
done officially, in such Counties, before that decision, and the 
Legislature wisely interposed its arm of relief, by an act, * To 
make valid certain acts done in the several Judicial Counties of 


this Republic.” —See T. L. vol. vih N. S. 3. 


COUNTY COURTS. 


Sec. 1. * There shall be in each County, a Conny Court.”— 
Const. Arti. w. Sec. 10. 


Sec. 2. The powers generally of the County Courts will 
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be found under “ Chief Justice of Counties” and “Associate 
Justices.’ They have chiefly Probate Jurisdiction, and as a 
Court over Roads, &c. only; their former powers having been 
by various acts, subsequent to the act of their organization, mostly 
repealed.—-T. L. vol. iii. 82; vol. v, 683 vol. vii. 74. 

Sec. 3, As a Commissioners’ Court, two sessions only are to be 
had in each year, viz: on the first Mondays of January and July. 
The Probate Court shall meet on the last Monday in each month; 
and a special term may be held, notice thereof having been given, 
by previous advertisement for ten days, at three publie places in 
the County.—T. L. vol. vite. 743 vol. i 153. . 

Sec. 4. See generally, “ Administrator”—‘ Chief Justice of 
County”’—** Clerks of County Courts,” &c. See also the general 
Probate Law.—T. L. vol. w. 110 to 132, and the various amend- 
ments thereto,—T, L. vol. vii 14, 21, 29; vol. vise. 65, 74, 78. 
See also, “Executors,” “Probate” and “Sales.” 

Sec. 5. May collect tax for County purposes.—T. L. vol. ix. 96. 


COUNTY SURVEYOR. 


Sec. 1. County Surveyors, since the first Monday of Septem- 
ber, 1840, have been made eligible by the people; in whose elec- 
tion all persons qualified to vote for members of congress shall be 
entitled to vote? The person receiving the highest number of 
votes, after giving the bond required by Law, and being qualified, 
shall proceed to discharge the duties of the office. The term of 
office is fixed at two years. In cases of vacancy therein, from 
death, resignation, or otherwise, the Chief Justice shall issue 
- writs for an election to fill such vacancy for the unexpired term.— 
T. L. vol. iw. 2633 vol. v. 121. 

Sec. 2. The County Surveyor is required to give bond, with 
three or more securities, to be approved and taken by the Chief 
Justice, in the sum of ten thousand dollars; which bond is to be 
recorded, and the original transmitted to be filed in the office of 
the Commissioner of the General Land Office ; and the commis- 
sion of the County Surveyor is to be issued and countersigned by 
the Commissioner aforesaid. His books shall be open at all times 
for inspection. He is to deliver up to his properly qualified suc- 
cessor in office, the books and papers, and all other materials 
appertaining to the same, upon application made in writing ; in 
failure of which he shall be deemed guilty of a high misdemeanor, 
and upon conviction, by indictment, or information, shall be sub- 
ject to a fine of one thousand dollars. He is required to make out 
or procure a map of his County, on which plats of all the deeded 
lands in the said County shall be made: to transmit the same by 
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mail or otherwise, to the Commissioner of the General Land 
Office; in failure of which he shall be dismissed from office, and 
shall be liable on his office bond: Also to make out and keep 
in his office, free for the inspection of any one, a map on which 
all the surveys made im his County shall be laid down and properly 
6 connected,” which map shall be eorrected at the end of each 
month. He is required, when any change may take place in the 
boundaries of his County, to furnish the Surveyor of any other 
County afieeted by such change, with a copy of the field notes 
and surveys made in the territory changed.—See “ Surveys.” — 
T. L. vol. dè. 64,753 vol. w. 182, 1923 vol. v. 180; vol. viit. 73. 
Sec. 3. The County Surveyor shall appoint Deputy Surveyors 
as may be necessary for the County; to whom he shall administer 
the oath of office; and such Deputy shall give bond, with two or 
more securities, to be approved by the County Surveyor, in the 
sum of five thousand dollars. The Deputy Surveyor shall admin- 
ister an oath to each chain-carrier, or marker employed by him, for 
the faithful performance of his duties, according to instructions 
given him: Securities of the County and Deputy Surveyor, wish- 
ing to be released, may notify the Chief Justice thereof in writing; 
im which case the Chief Justice may order said Surveyors to re- 
new their securities, by notice, ten days to the County, and twenty 
days to the Deputy Suveyor; in failure of which at the expiration 
of said notice, the offices shall be declared vacant: The Deputy 
Surveyor is to make returns of every survey by him made, within 
three months, to the County Surveyor for approval; in failure of 
which he shail be liable in a sum not Jess than one, nor more than 
five thousand dollars, for the use of the County; and also in 
damages to any one aggrieved: Upon such returns of survey, the 
County Surveyor shall proceed to examine the same ; and if correct, 
certify to the same as required by Law; and deliver them to the 
Chief Justice, or any person therein interested, within ten days 
after application may be made, having first recorded the same in 
his office: and im case of neglect, or refusal herein, or to make a 
survey for the holder of a legal certificate, or other person, upon 
certificate subsequently presented, within a reasonable time, he 
shall be liable in damages. Any Deputy Surveyor, surveying 
lands, for whose security no certificate has been deposited in his, 
or the County Surveyor’s hands, who shall after survey, sell or 
dispose of the field notes, so that such survey be considered legal, 
shall on conviction, be fined in a sum not less than five hundred, 
nor more than one thousand dollars, and be dismissed from offiee: 
See “$ Surveys.” —T. IL. vol. t. 64, 65; vol. w. 30, 262, 263. 
Sec. 4. The fees to County Surveyor are: For the inspection 
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of field notes and plats of a survey, for one League and Labor of 
Land, three dollars: For one-third of a League of Land, two dol- 
lars: For any smaller quantity, one dollar: For a search for any 
matter contained in his book, twenty-five cents: To Deputy Sur- 
veyors: For surveying any tract of land; for each English lineal 
mile actually run, two dollars: this sum of two dollars a mile to 
cover all the expenses of making the survey, and returning the 
plat and field notes of the survey: And for a greater charge than 
herein allowed, they are liable to be indicted by the Grand Jury 
for extortion; and in case of conviction to forfeit and pay a fine 
not less than one hundred dollars; to be deprived of office; and 
forever disqualified from holding any office of profit or honor i im 
the Republic.—T. L. vol. vi. 49, 50. 

Sec. 5. The County Surveyor is permitted to act as a practical 
Surveyor, and perform the duties of the Deputy, when the amount 
of surveying to be done in the County, is not more than can be 
done by one.—T. L. vol. a. 116. 


CRIMES AND MISDEMEANORS. 


Sec. 1. Before the adoption of the Constitution, the proceed- 
ings in Criminal cases were regulated and conducted upon the 
principles of the Common Law of England.—O. and D. 7, 135, 
137. 

Sec. 2, ‘In all Criminal cases the Common Law shall be the 
rule of decision.” ‘‘So soon as convenience will permit, there 
shall be a penal code formed on principles of reformation and not 
of vindictive justice; and the Civil and Criminal Laws shall be 
revised, digested and arranged under different heads.” — Const. 
Art, iv. Sec. 13.—G. P. See. 7, pe 19, 

Sec. 3. Under the provision made in the Constitution, various 
penal Laws have been enacted, though as yet not formed into a 
code: and although appropriations and appointments have at 
times been made by Congress, nothing whatever has been effected 
towards the revision, digest and arrangement of “the Civil and 
Criminal Laws under different heads.” Offences, not specially 
provided for by statute, remain as at Common Law, as understood 
and practised, at the adoption of the Constitution; each of ee 
will be treated of under its appropriate title. ae generally, T. 
L. vol. 1, 157—195, 142. 

Src. 4. Certain Crimes and Misdemeanors, when committed 
by slaves and free persons of color, are made Capital, by statute. 
See “ Color,” sec. 4.-—-T. L. vol. a. 43. See also, T. L. vol. è. 
148, and vol. v. "10; vol, iv. 163, 166; vol. v. 180. 

- Sec. 5. By an act, amending the Criminal Laws, approved 
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Jan. 16th, 1844, the crimes of perjury, subornation of perjury, 
assaults and batteries with intent to kill and murder, or assaylts 
with intent to commit a rape, may be prosecuted at any time 
within five years after the commission: In criminal cases, in de- 
populated Counties, where a competent Jury cannot be had, the 
Judge upon written afhdavit of the District Attorney shall adjourn 
the same to another County in his District: In case of an indict- 
ment being lost, or mislaid, and the fact be entered on the minutes, 
offences, barred by a certain lapse of time from their commission, 
shall not be barred until the expiration of the same period, after 
such loss is noticed on the minutes.—T. L. vol. vitt. 18, 19; vol 
#2. 148, 
CURRENCY. 

Seo. l. ‘6 Congress shall have power to coin money, to regu- 
late the value thereof and of foreign coin; but nothing but gold 
and silver shall be made a lawful tender.” —-Const. Art. iio Seg. 2, 
See also, T. L. vol. vt. 55, 56, S. S. 43 vol. wit. 46, 


CUSTOMS. 
See č Collectors of Customs,” and 6 Impost Duties.” 


CHAPTER IV. 


DAMAGES. 

Sec. 1. In appeals from a Justice’s Court, if judgment be ren- 
dered for the plaintiff in the original suit, being the Appellee, ten 
per cent. damages upon the amount shall be included in such 
judgment :—T. L. vol. t 144. 


DEATH. 
See. 1. The mode of inflicting the punishment of death shall 
be, by hanging the person convicted by the neck until dead :—T. 


iL. vol. t 194. 
DEBT. 


Src. 1. “No person shall be imprisoned for debt in conse- 
quence of inability to pay:”—Const. D. of R. p. 23, Sec. 12. 

Sec. 2. For the rules regulating the collection of foreign debts, 
see “ Bankruptcy.” —T. L. vol. v. 38—465. 


DECEASED SOLDIERS’ ESTATES. 


See the Laws regulating the Administration and Settlement of 
Deceased Soldiers’ Estates :—T, L. vol. #. 1513 vol. iit. 20. 


DELINQUENTS. Rail 


DECLARATION 


In favor of the Federal Constitution of Mexico of 1824.—0O, 
and D. p. 3. Of Independence.—T. L. vol. ù 3—~‘, 


DECREES OF COURT. 


Sec. 1. Sales under order, judgment, or decree, of any Court 
of Probate, or of Chancery, are to be regulated and governed by 
the laws governing sales under Execution.—See “ Sales.”’—T: 
L. vol. v. 179, 

DEFAULT: 

Sec. 1. If the Defendant fail to make appearance, and file his 
answer, on the second day of the term, the plaintiff may take a 
judgment by default: and in three days thereafter, the defendant 
neither appearing nor filing his answer, definitive judgment will 
be given for the plaintiff, provided he prove his demand as in 
other cases: On the day for rendition of the definitive judgment, 
the Defendant may appear, file his answer, and the first judgment 
shall be set aside: If the demand be liquidated, and proven by 
writing, judgment by default final may be taken at the first term, 
actual notice having been given to the Defendant: If the de- 
mand be unliquidated, and personal notice have been given, 
judgment by default may be taken at the first term, and a jury shall 
be immediately empannelled to assess the damage to the Plain- 
tif. If personal notice have not been given, judgment by de- 
fault shall not be taken until the second term : 

Causes marked in Default, on the call of the Appearance 
Docket, shall proceed ex parte under the direction of the Judge, 
unless the Default be opened by the payment into Court of all 
costs that have accrued, by the party in default.-T. L. vol. ew. 
88, 89; R. Sup. Ct. p. 9, Rule xiv. 


DELINQUENTS. 


Sec. l. It is the duty of the Secretary of the Treasury to 
cause suits to be instituted against Government Agents, Collec- 
tors of Customs, Sheriffs, or other persons, indebted to the Gov- 
ernment, for public moneys received. And any such person, 
being delinquent, after being duly notified, refusing or neglecting 
to pay over the same to the Secretary of the Treasury, shall be 
deemed guilty of a high misdemeanor, and on conviction, may be 
fined in a sum not exceeding two thousand, nor less than five 
hundred dollars, or may be imprisoned for a term not less than 
six months, nor more than twelve: The Secretary of the Trea- 
sury is required to instruct the various District Attorneys to com- 
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mence suits against such delinquents, as may reside im their 
respective Districts; and furnish them such evidence of indebted- 
ness as may be in his Department: The District Attorneys are 
to give bond and security, in the sum of ten thousand: dollars, to 
be approved by the District Judge, for the prompt payment to the 
Treasurer, of such sums of money as they may collect herein. 
When jadgment may be obtained against such delinquents, Exe- 
cution shall issue against them, and their securities; and their 
property shall be sold for what it will bring at the first exposure 
thereof for Sale: provided notice of such sale shall be given by 
advertisement in some public gazette, for at least sixty days.—T. 
Ls Vol. v. 104, 105. 
IDEPOSITIONS. 


Src. I. Originally, the manner and form of taking Depositions 
could be according to the rules and regulations of the Common 
Law.—-O. and D. p. 189, See. 13. 

SEC. 2 We have several enactments upon this subject: Any 
plaintif, or defendant, wishing the testimony of any of the 
Judges of the Supreme Court, or officer of Government, unable 
to attend, may, on application to the Clerk, obtain a Commission 
to take the deposition of such Judge, or offtcer—-reasonable no- 
tice being given the adverse party of the time and place of taking 
such deposition: In case a witness reside out of the County im 
which the suit is pending, the party desiring his testimony may 
file his interrogatories on such witness with the Clerk, serving the 
opposite party with a copy, and five days’ notice of the time and 
place, and one day additional notice for every twenty miles such 
party may reside distant from the place of taking such deposi- 
tion: Commission shall, at the expiration of five days from ser- 
vice of such notice, be issued by the Clerk, appointing one, of 
more Commissioners, who shall be either a District Judge, a 
Chief Justice of the County Court, or two Justices of the Peace: 
And who, in taking the depositions, may issue a subpeena to the 
Sheriff, or Constable, for the witnesses, and may eoforce their 
attendance, as in the District Court; and any witness failing to 
appear, is liable in damages to the party injured thereby. When 
the deposition of an aged and infirm witness, or one about to 
leave the Republic, be desired by a party anticipating the institu- 
tion of suit, the same may be taken, by giving the person to be 
affected thereby the notice above prescribed: Depositions, or in- 
terrogatories, answered before Justices of the Peace out of the 
County where the suit is pending, or anticipated, require that the 
Chief Justice of such County, under seal of office, should certify 


a9,96 


that such persons taking the depositions are duly qualified Jus- 
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tices of the Peace. The Depositions of witnesses residing in the 
County, are to be considered as taken de bene esse. In all civil 
cases, the testimony of females may be taken as above described, 
whether residents of the County, or not: ‘The Answers to the 
Interrogatories and Cross-Interrogatories are to be plainly writ- 
ten; sworn to, and subscribed by witnesses and Commissioners ; 
to be enveloped and directed to the Clerk, sealed by the Commis- 
sioners, and with their names as such across the seal; the packet 
to be sent by mail, or by private hand—if by mail, the postmaster 
to endorse on the back, ‘6 Received of , one of the Com- 
missioners, ”—and if by hand, the party delivering it into Court, 
or to the Clerk, shall make affidavit that he received it from one 
of the Commissioners, has had the same in his possession ever 
since, and it has undergone no alteration ; and said package is not 
to be opened except by leave of Court: Any party dissatisfied 
with the answers of a witness to interrogatories, or with his depo- 
sition, may require him to answer other Interrogatories, or take 
his deposition de novo-—T. L. vol. te 206, 207, 144; vol. ii 96, 
97; vol. v. 22, 23. 

Sec. 3. Mode of process in cases of non-residence-—T’. Le 
vol. viii. T7. See “ Process.” 


DEPUTY CLERKS. 
See * Clerks.” —T. L. vol. a. 111, 165. 


DEPUTY SURVEYOR. 
See “ County Surveyor.” 


DEPARTMENT'S. 
See “Secretary of State,’ of War,”—“of Treasury,” &c. 


DESCENT AND DISTRIBUTION, (OF INTESTATES.) 

Src. 1. The Estates of suicides shall descend, or vest as in 
cases of natural death : and there shall be no forfeiture by reason of 
death from casualty: Any person having title to any estate of inher- 
itance real, personal, or mixed, and dying intestate to the same, it 
shall descend and pass in parcenary to his, or her kindred, male 
and female, in the following course: 1. To intestate’s children 
and their descendants, if any there be; 2. If there be none, then 
to intestate’s father and mother in equal proportions: but if only 
the father or the mother survive, the estate shall be divided in two 
equal portions; one to pass to such survivor; the other to the 
brothers and sisters of intestate, and to their descendants or to such 
of them as there be: and if none, then the whole estate is to be 
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inherited by the surviving parent: and such surviving parent or 
parents, shall not be excluded from inheriting as herein mentioned, 
no matter in what manner the estate may have been acquired by 
the Intestate: 3. If neither parent survive, the whole estate shall 
pass to the brothers and sisters of the intestate, and to their de- 
scendants, or to such of them as there be: 4. If there be none of 
the kindred aforesaid, the estate is to be divided into two moie- 
ties; one of which shall go to the paternal kindred, the other to the 
maternal—viz. to grandfather and grandmother in equal propor- 
tions: if only one be living, then one equal portion to such sur- 
vivor, and the other to the descendants of the deceased ; and if no 
descendants, then the whole to be inherited by survivor, and if 
no survivor, then the whole to be inherited by their descendants, 
or such as there be; and so on to the nearest lineal ancestors and 
their descendants, or such as there be, ad infinitum: without re- 
gard to the manner in which the Estate may have been acquired 
by such intestate: 5. No right in the inheritance shall accrue to 
any person, other than to children of the intestate, unless such 
person be actually in being and capable in law to take as heir at 
the time of the Intestate’s death: 6. Where for want of issue and 
father, mother, brothers, sisters and their descendants, the Estate 
is to go by moieties to the paternal and maternal kindred, and 
if there is no such kindred on the one part, the whole shall go to 
the other part: if there be no such kindred on either part, the 
whole shall go to the wife, or husband of the intestate; in case 
of their death, to their kindred in like course as if either had sure 
vived the intestate and then died entitled to the Estate: 7. In the 
cases where the estate is directed to pass to the Collaterals, and 
there be collaterals of the whole and of the half-blood of the In- 
testate, those of the half-blood shall inherit only half so much as 
those of the whole blood; where all are of the half-blood they shall 
have whole portions: 8. Where Children of intestate’s brothers 
and sisters, or other relations standing in same degree, uncles and 
aunts, &c., they shall take per capita ; and where a part of them 
are dead, and their issue entitled to partition—such issue shall 
take per stirpes: 9. Any of the children of the intestate, or their 
issue, who may have received from the intestate, any estate by 
way of advancement, and may choose to come into partition of 
the Estate with the other parceners, shall bring such advancement 
into hotch-potch, with the whole estate descended, and shall be 
fully entitled in partition; provided such advancement so brought 
im be sufficient as at the time made; only when money, or negroes 
constitute such advancement, neither the increase of the one, nor 
the interest ef the other are required to be brought into hotch-potch : 


DIPLOMACY. VS 


10. In making title to land by descent, it is no bar to a party that 
any ancestor through whom he derives descent from the intestate, 
is or has been an alien: every alien to whom land may descend, 
or be devised, shall have nine years to become a citizen and take 
possession ; or to sell the same; before it shall be declared forfeit- 
ed, or shall escheat to Government: 11. A man, having by a 
woman issue, afterwards intermarrying with such woman, legiti- 
matizes such issue, provided also he recognize the same; and 
issue also, in marriages null in law, are nevertheless legitimate : 
12. Bastards are capable of inheriting and transmitting inheritance 
on the part of their mother: and are entitled to a distributive share 
of the personal estate of maternal kindred, as if legally begotten 
ef such mother: 13. Where an estate is held in joint ten- 
ancy, and one joint-tenant dies before severance, his interest in 
said estate does not survive to the other; but descends, as if the 
same had been severed and ascertained: 14. Joint-tenants and 
parceners may maintain actions of waste against each other: but 
no parcener, in election, division or other matter to be done con- 
cerning Lands descended to them, is to have any privilege over 
the other.—T. L. vol. iv. 132—135 ; vol. vi. 4l. ` 

The provisions of the statute materially change the principles 
of the Common Law, in respect to descents and the distribution 
of Intestate’s Estates; as also in regard to Joint-Tenants and Co- 
parceners, Bastards, and Illegitimate Children:—See, B. C, 
vol. tt. Chap. 143 vol. 1. 459, Chap. 12. 


DIPLOMACY. 

Sec. 1. The President, by and with the advice and consent of 
the Senate, is authorized to appoint officers of the rank of Charge 
d’Affaires at such Foreign Governments as have recognized, or 
may recognize our National Independence: Where such officer 
is sent by a Foreign Government to our own, the President shall 
not reciprocate, with an officer of higher grade; unless an agree- 
ment shall be made to change the grade to that of Minister Plen- 
ipotentiary: The President in like manner may appoint a Secre- 
tary of Legation, who in case of death, resignation, or absence on 
leave of the Minister, or Charge d’ Affaires from the Court to 
to which he is accredited, shall act as Charge d’Affaires during 
the continuance of such vacancy or absence: The salary of the 
Charge d’Affaires is five thousand dollars per annum—of the 
Secretary of Legation two thousand dollars, and five hundred dol- 
lars are allowed for contingent expenses of the  Legation—payable 
in gold and silver—And the Charge d’ Affaires is allowed an out- 
fit of two thousand dollars.—T. L. vol. w. 196, 197. 
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DIRECT TAXES. 
See “ Taxes.” 
DISCHARGES. 


Src. 1. The Seeretary of War is to reject all discharges of 
whatever description, upon application for their adjustment; pro- 
vided there is no muster roll returned and on file: unless the com- 
pany or field officer commanding at the time of the discharge 
shall make oath to the correctness of the same.—T. L. vol. diè. 
111.—See also “ Certificates,” and vol. av. 68, 69; vol. v. 117. 


DISCOUNTS AND SET-OFFS. 


Sec. 1. Defendant im any suit for debt is allowed to make all 
the discounts he can to such debt: which upon proof shall be al- 
lowed by the Court: In every case in which defendant may wish 
to prove payment or set-off, he shall file with his plea an account 
stating the nature of the same and the items thereof: in failure of 
which he cannot prove the same before the jury, unless it be so 
specially described in his plea, that the plaintiff has full notice of 
its character: The Defendant is not entitled to off-set any discount, 
or demand against the Plaintiff, to which he became entitled after 
suit instituted, so as to defeat the action and deprive the plaintiff, 
of costs :—Only the defendant may plead any such, that he may 
have up to the time of making his defence: but the Court, if they 
discover that such discounts or set-offs were obtained after suit in- 
stituted, shall give judgment for such amount as may appear actu- 
ally due the plaintiff, with his costs of suit: When any plaintiff 
may establish a demand, and his claims be reduced by set-off to 
am amount not within the Court’s jurisdiction, judgment shall still 
be given for the amount due the plaintif and for costs; if the set- 
off exceed the plaintifi’s demand, judgment shall be given for de- 
fendant for his excess, but the plaintiff shall have costs: but if the 
claim of the plaintiff be reduced to a sum not within the Court’s 
jurisdiction by payment, judgment shall be given for plaintiff in 
such sum, but the defendant shall recover costs.—If the defendant’s 
claim be similar in nature (though not of the same degree) to the 
plaiatiff’s, he may file in his answer a plea of re-convention, and 
judgment shall be given for the largest claim established: If the 
plaintiff’s claim be for unliquidated, or uncertain damages, found- 
ed upon tort or breach of covenant, the defendant cannot off-set 
any debt due him: if it be a certain demand, the defendant cannot 
set-off unliquidated, or uncertain damages, founded upon tort, or 
breach of covenant by plaimntiffi—See ° Costs.” Also T. L. vol. 
iv. O2, 63. 
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DISQUALIFICATION FOR OFFICE. 


Sec. 1. Such persons shall be disqualified from holding any 
office of honor, trust, or profit in the Republic, who may be con- 
victed of bribery, perjury, forgery, or other high crimes and mis- 
demeanors; or of duelling; or of extortion.—T. L. vol. i 192: 
vol. w. 159: vol. vi. 50. 


_ DISTRICT ATTORNEYS. 
See Attorneys.” ` 


DISTRICT COURTS. 


Sec. 1. “The Republic of Texas shall be divided into con- 
venient Judicial Districts, not less than three, nor more than eight. 
There shall be appointed for each District, a Judge, who shall 
reside in the same, and hold the Courts at such times and places 
as Congress may by law direct. In all admiralty and maritime 
cases, in all cases affecting ambassadors, public ministers, or 
consuls, and in all capital cases, the District Courts -shall have 
exclusive original jurisdiction, and original jurisdiction in all civil 
cases when the matter in controversy amounts to one hundred 
dollars.” —— Const. Art. w. Sec. 2, 3. 

Sec. 2. The Republic at present is divided into seven Judicial 
Districts, in each County of which a District Court is required to 
be held biennially at least; in some special cases, oftener, though © 
at different places in the same County. It is required to be held 
at the Court-house, or such other place as may be designated by 
law, at the times and in the manner prescribed. Its time of ses- 
sion in each County is fixed by statute. If from any cause the 
District Court should not be holden at the established time, or if 
held, the business before it be not disposed of before adjournment, 
such business shall continue, of course, to the next term. The 
District Court has jurisdiction of all suits, when the matter in 
controversy is one hundred dollars, or upwards, not expressly cog- 
nizable in some other Court; has power to hear and determine all 
prosecutions in the name of the Republic, by indictment, informa- 
tion, or presentment, for treason, murder and other felonies, crimes 
and misdemeanors, committed within their respective jurisdictions, 
except such as are exclusively cognizable before a Justice of the 
Peace, or some other Court; in criminal cases is to have and 
exercise all the powers incident to a Court of oyer and terminer 
and general jail-delivery: and to do and perform all other acts 
lawfully pertaining to a District Court of the Republic. Under 
this organization, no person is to be sued out of the County of his 
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residence: except—1. A married woman, who is to be sued in 
the County of her husband’s residence: 2. Where defendant has 
inherited an estate concerning which suit is instituted: 3. Where 
one has contracted to perform an obligation in a particular County : 
4. In case defendant has committed some crime for which a prose- 
cution on civil action for damages may be commenced: 5. Where 
defendant is a transient person: 6. Where suit is for moveable 
property: 7. In cases of guardians, tutors, curators and adminis- 
trators: 8. In cases of fraud and delinquencies in public officers : 
9, Where land is the object of suit: 10. Where there are two or 
more defendants residing in different Counties. No person is to 
be sued as endorser, or security, unless suit has first, or simulta- 
neously commenced against the principal, if the principal be within 
the jurisdiction of the Courts of the Republic. The style of all 
process is to be, “Republic of Texas.’ The plaintiff, or attorney, 
in taking out process, is to file his petition, with statement of 
names of parties; whether plaintiff, or defendant; cause of action ; 
and nature of relief desired. 

The statute makes all process, for one hundred dollars and 
upwards, issued by ‘Courts of the first instance,” under the Laws 
prior to the adoption of the Constitution, returnable to the District 
Courts herein created. 

The records of the Court for each preceding day of the session 
are to be read in open Court, on the morning of the succeeding 
day, except on the last day of the term, when they shall be signed 
by the Judge presiding. 

In actions, real, personal, or mixed, if there be two or more 
plaintiffs, or defendants, and one or more of them should die, if 
the cause of action survive, it shall proceed in the name of, or 
against the survivors; and if either party, in any action, die be- 
tween verdict and judgment, the judgment shall be entered as if 
both parties were living: if, on death of plaintiff, in actions which 
survive, before verdict, the heir, legatee, or legal representative do 
not appear voluntarily, on the return of a notice of said death 
executed, and become a party on or before the second term of the 
Court next after such death shall have been suggested on the 
record, such action shall be dismissed, unless good cause be shown 
to the contrary. 

The District Court has power to hear and determine all motions, 
on giving three days notice to the adverse party, against Sheriffs, 
or other officers, for money received under execution or other pro- 
cess, or order of Court, which shall not be paid to the party 
entitled, his agent, or attorney, on demand; and also motions 
against attorneys, failing or refusing to pay over money received 
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for their clients; and to render judgment according-io the laws in 
such cases made and provided. 

“Jt shall be the duty of the Judge of any Court to cause the 
judgment, sentence, or decree of the Court to be carried into 
execution according to law.” 

The District Courts have power to hear and determine all suits 
or actions between husband and wife for divorce, or for separate 
maintenance, and to decree accordingly. 

The District Courts of the several sea-board Counties shall be 
opened on the first Monday in each month, for the trial of Admi- 
ralty and Maritime causes; and if the Judge thereof be not pre- 
sent, or there be no causes for trial in said Court, the same 
shall be adjourned forthwith, by the Clerk.—See “ Admiralty,” 
“ Counties.” —T. L. vol. vt. S.S. 3> vol. te 198—2103; vol. tè 
96; vol. vt 6l, 62. 


DISTRICT JUDGES. 


Sec. 1. “6 There shall be appointed for each District a Judge, 
who shall reside in the same and hold the Courts at such times 
and places as Congress may by law direct.” ‘The Judges, by 
virtue of their offices, shall be conservators of the peace throughout 
the Republic.” They “shall hold their offices for four years, be 
eligible to re-election, and shall, at stated periods, receive for their 
services a compensation, not to be increased or diminished during 
the period for which they were elected.”’— Constitution, Ari. iv. 
Sec. 1, 2, 4. 

Sec. 2. The District Judges shall be commissioned by the 
President. ‘They have authority, in vacation, or term time, each 
to grant writs of habeas corpus, mandamus, injunctions, supersedeas, 
and all other remedial writs known to Law, not repugnant to the 
Constitution, returnable according to law, into the Supreme Court, 
or into the District Court, as the case may be. ‘They are 
empowered to hold the Courts in any other district than their 
own, by arrangement with each other: To grant change of 
venue, in suits, civil, or criminal, on good and sufficient cause 
set forth as prescribed by Law, to the nearest adjoining County ; 
- and also, upon the motion of any practising attorney, to change 
the venue, in any case in which such Judge may be interested. . 
They shall set apart particular days of each term for trial of crimi- 
nal cases; and, on the application of any person charged with a 
criminal offence, shall hold a special session for the trial thereof ; 
and for that purpose shail order the Sheriff to return twenty-four 
persons qualified to act as jurors, according to law.—See “ Charges 
to Jury,” “Venue.” The salary of the District Judges is fixed at 
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one thousand five hundred dollars, each, perannum.—-T. Le vol. o 
198—210; vol. vt. 143 vol. vw 433 vob. Vat 117; vol. ix. 9. 


DISTRICTS, JUDICIAL.) 


Smc. 1. * The Republic of Texas shall be divided into con- 
venient Judicial Districts, not less than three, nor more than 
eight.”-——Const. Art. aw. Sec. 2. 

Sec. 2 At present there are seven Judicial Districts, com- 
posed of thirty-six Counties. ‘The First District Judicial, is com- 
posed of the Counties of Galveston, Brazoria, Austin, Fort Bend, 
and Matagorda. ‘The Second District, of the County of Colorado. 
The Third District, of Travis, Bastrop, Fayette, Washington, 
Brazos, Robertson and Milam Counties. ‘The Fourth District, of 
Bexar, Gonzales, Jackson, Victoria, Refugio, Goliad and San 
Patricio Counties. The Fifth District, of Jasper, Sabine, San 
Augustine, Shelby, Nacogdoches, Rusk and Houston Counties. 
The Sixth District, of Jefferson, Liberty, Montgomery and Harris 
Counties. The Seventh District, of Fannin, Lamar, Red River, 
Bowie and Harrison Counties.—Vol, vt. 100; vol. vw. 33, 345 
Hol. Vii. 2. 

DISTRICT, (COLLECTORAL.) 
Suc. 1. Certain Collectoral Districts appointed, &c.—T. L. vol. 
DIVORCE. 

Sze. 1. Divorces are of two kinds ‘e mensa et thoro’ and ‘œ 
vinculo matrimonii, the former arising only under a marriage, 
good ab initio; the latter from some impediment to a legal mar- 
riage, existing before marriage.—B. C. vol. t, 440, 441, et sequitur. 

Suc. 2. The power to grant divorces and decree separate 
maintenance is given to the District Courts.—See “District 
Courts.” —T. L. vol. tt. 95. 

This jurisdiction is confirmed, where the causes alleged are 
natural, or incurable impotency of body at the time of entermg 
into the marriage contract, when the marriage may be decreed 
null and void: also to decree divorces from the bonds of matri- 
mony, in favor of husband, where the wife may have been taken in 
adultery; or voluntarily left his bed and board for three years 
with intention of abandonment: in favor of wife, where the hus- 
band shall in like manner have left her, or left her and lived in 
adultery with another. Divorce a vinculo matrimonii may be de- 
creed where the husband or wife is guilty of excesses, cruel treat- 
ment, or outrages towards the other—if of such a kind as to render 
their living together insupportable: Im suits for divorce ‘a vine 
culo,’ the defendant is not compelled to answer upon oath, nor the 
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petition to be taken “‘pro confesso” for want of an answer, but the 
decree shall be rendered upon evidence, independent of the ad- 
mission of either party and upon the verdict of a Jury affirming 
the material facts alleged in the petition: The Court decreeing 
divorce ‘a vinculo’ shall also decree and order a division of the 
` estate as may be just and right—provided no party be thereby 
compelled to divest himself, or herself, of title to real estate, or 
slaves: Divorce ‘a vinculo’ is not to effect the legitimacy of the 
children, and either party after such divorce may marry again. 
Pending a suit for divorce, the Court may make such temporary 
orders concerning the parties and property, as may be necessary 
and just: Either party may take testimony by deposition of wit- 
nesses, residing within or without the County, as in other suits: 
and the Court may award costs, as to it may appear reasonable: 
and either party may appeal, if necessary, without bond and se- 
curity: If the wife have not a sufficient income to maintain her, 
‘pendente lite,’ the Judge shall order her an allowance in propor- 
tion to the means of her husband, until final decree: on and after 
the day of suit for divorce, the husband shall contract no debts on 
account of the community, nor dispose of land, or slaves belong- 
ing to the same: and any alienation of such kind shall be void: 
The wife, ‘pendente lite, may have an appraisement of the pro- 
perty, and injunction to restrain the husband from disposing of the 
same: In action for divorce ‘a vinculo, on the ground of adul- 
tery, where the marriage was solemnized abroad, it must be 
shown to the Court that the adultery was committed while both 
parties were inhabitants of the Republic: and to sustain such a 
petition, the party petitioning must be a bona fide inhabitant of 
the Republic at the time of the adultery committed, and of exhibi- 
ting the petition: In such action, if it be proven that complainant 
has been guilty of a like crime, or admitted defendant into con- 
jugal society, or embraces, after knowledge of such adultery; or 
that complainant (if husband) allowed the wife’s prostitution, or 
exposed her to lewd company, it shall be a good defence and 
perpetual bar to such action: or if the adultery appear to have 
been occasioned by collusion of the parties, or done with intent to 
procure a divorce ; or where both parties shall be guilty of adultery, 
no divorce shall be decreed: The Courts, in cases of separation, 
are empowered to give the custody and education of the children 
to either father, or mother, as may seem right and proper; regard 
being had to the prudence and ability of the parents, and to the 
age and sex of the children: and to make any order that the well- 
being and safety of such children may require :—T. L. vol. v. 19 
——22; vol. viite 77.—See “Process.” 
11 
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DOWER. 

Sec. 1. See concerning Dower at Common Law, B. C. vol. 
ad. 129, et seq. : 

Sec. 2. An Act approved Jan. 26, 1839—* defining Dowers,” 
seems to have been full upon the subject—but by an Act approv- 
ed Feb. 5th, 1840—the said Act has been wholly repealed: The 
enactments since then have been few: The Law however seem to 
be; that, of the common property, after payment of debts contract- 
ed by the husband during marriage, and of those by the wife for 
mecessaries during the same, the remainder is to go to the sur- 
vivor, im case there be no descendant—if there be descendants, 
then the survivor shall have one-half of such common property— 
and the other half shall pass to such descendant.—In other respects 
Dower appears to remain as at Common Law.—T. L. vol. wt. 
134 ; vol. ww. 1733 vol. tw. 4. 


DRAFTSMAN. 


Sec. 1. Of General Land Office—salary, seven hundred dol- 
lars—T’. L. vol. vt. 14. 


DUELLING. 


Sec. 1. At Common Law the killing ina duel is murder: And 
sometimes a duel, where no mischief actually ensues, amounts to 
an afiray, of an aggravated nature.—See in general, B. ©. vol. 
iv. 145, 185, 199. 

Sec. 2. Originally the statute was according to the Common 
Law and made the killing in a duel amount to murder.—But more 
recently the offence is declared to be manslaughter only; although 
by the same statute the crime of duelling is severely reprobated 
and strict provisions made for its suppression: But Laws in a 
community like ours for such a purpose appear inoperative. Cus- 
tom has given its sanction to a practice, which the Law would 
make a crime; and the fear of dishonor is more influential than 
the terrors of fines and imprisonment.—See T. L. vol. t 195; vol. 
av. 168, 159, 160. 

DUES. 

Sec. l. The Chief Justices of the several Counties are con- 
tinued as receivers of Government dues, upon lands in their sey- 
eral Counties: of which they are required to make quarterly re- 
turns to the Secretary of the Treasury: He is to transmit, In cer- 
taim cases, the field notes to the General Land office upon which 
the dues have been paid: Compensation 5 per cent. upon the 
dues collected: And is required to give Bond and Security (spe- 
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cial) in the sum of twenty thousand dollars, for the faithful per- 
formance of his duties as Receiver of public dues.—T. L. vol. ww. 
261, 262. 

Sec. 2. Time for payment of Government dues extended.—T. 
L. vol. vii. 5. 
| DUTIES. 

See “ Impost Duties, ” “ Tariff.” 

Drawback on Duties-——when and how allowed.—See T. Le 
vol. w. 50, 51. 


CHAPTER V. 


EDUCATION. 

Src. 1. < Ir shall be the duty of Congress, as soon as circum- 
stances will permit, to provide by Law a general system of educa- 
tion.”’—Const. G. P. Sec. v. 18. 

Sec. 2. In pursuance of the above guaranty—two acts have 
been passed by the Congress of the Republic upon the subject of 
Education—to which it will be only necessary to refer.—See T 
L. vol. tiè. 120, 121, 122; vol. wv. 146, 147, 148. 


EJECTMENT. 

Sec. 1. For the history, manner of process, and principles of 
Ejectment at Common Law, see B. C, vol. dii. 199, et seg. 

Sec. 2. Proceedings in Ejectment are, in this country, alto- 
gether statutory: Itis first provided: That an actual settler, be- 
ing acitizen holding peaceable possession of any parcel of Land, 
under color of title duly proven and recorded for the space of five 
years, after such record, shall be considered a good and valid claim- 
ant, barring the claims of all others, except minors, feme-coverts, 
persons non compos mentis and absentees from the Republic—mi- 
nors and feme-coverés being allowed one year after disability is 
removed, persons non compos mentis and absentees being allowed 
two in which to demand and commence an action for their claims. ` 
Peaceable possession can only be interrupted by actual suit insti- 
tuted and prosecuted agreeably to Law—only so as not to affect 
the rights of persons, which may have been delayed by the coun- 
try being in possession of an enemy; nor to have an operation to 
give validity to claims unlawfully obtained from Government.—T. 
L. vol. i. 156; vol. tv. 139. 

All fictitious proceedings in Ejectment are abolished: and the 
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method of trying title to Lands is by action of Trespass, in which 
the real names of plaintiff and defendant’are to be used: and the 
Jury finding title may in the same verdict award damages for the 
mesne profits—for beth of which judgment shall be entered, and 
writ of possession and Execution for damages mayissue: The 
plaintiff in this action must endorse on the original petition, that 
the action is brought as well to try the title as for damages: and 
the action is to be tried on its merits conformably to the principles 
of trial by ejectment: nor is the defendant required to put in any 
other plea than the one of “not guilty”: no order of survey shall 
be necessary, where there is no dispute as to the lines and bound- 
aries of the Land in controversy, or where the defendant admits 
his possession of the Land as charged in the petition; otherwise 
the Judge, in Chambers or open Court, at his own discretion, or 
upon motion of either party, may appoint a surveyor, who on oath 
shall make and return a survey of the premises, at the next Court ; 
which survey if acquiesced in by the Court shall be evidence: 
Where Tenant in possession of land is sued for the same, the real 
owner, agent, or attorney may enter himself as defendant, and be 
entitled to the same defence as though he had been originally the 
defendant: It 1s not necessary to prove actual trespass in the de- 
fendant; nor are any rights arising under Laws in existence be- 
fore the Common Law was adopted, altered, impaired or taken 
away: but the same are to be decided by the Laws under which 
they accrued, or were regulated, or affected: The plaintiff in this 
action isto proceed with all convenient despatch to trial of the 
same; and in case a verdict and judgment pass against him, and 
he should determine to appeal, and the appellate Court should de- 
cide against him, he shall have one year from such decision to 
bring a second action: and in casea second verdict and judgment 
pass against him, he shall not be prevented from an appeal there- 
to: In all trials in ejectment, if the jury find the defendant to be a 
possessor in good faith and verdict go in favor of the plaintiff, for 
the lands and tenements sued for, the plaintiff shall not recover 
pay for the use and occupation of the premises prior to filing the 
suit: nor shall he in any instance recover, from the possessor in 
good faith, pay for the use and occupation, where improvements 
have been made by defendant, or those under whom he claims or 
from whom he purchased; unless the plaintiff can prove that pre- 
vious to institution of suit, he offered, bona fide, to refer the ques- 
tion of pay to arbitrators and also to give bond to defendant in an 
amount sufficient to comply with the award: and further prove, 
im case an award was made in favor of defendant, that the amount 
of said award was tendered to defendant prior to suit, or that he 
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tendered to defendant, prior to suit, pay sufficient for such im- 
provements: If the defendant, in action of ejectment, or trespass 
to try title, be able to show that Plaintiff has failed to pay the state 
taxes on the lands in controversy accruing thereon, the plaintiff 
shall forfeit all right to pay for “€ use and occupation ;” for which 
the certificates of the Secretary of the Treasury shall be compe- 
tent evidence in the trial: provided other legal testimony shall not 
be excluded, and also provided the Defendant shall show that he 
has paid such taxes: Ifthe Defendant under a suggestion of good 
faith introduce evidence as to the value of improvements, the 
plaintiff is permitted by way of rebutting the same, to show the 
value of the lands in controversy, without taking into consid- 
eration the increased value thereof by reason of such improve- 
ments, made by the Defendant, or those whose estate he has, 
as aforementioned: In all such suggestions of improvements, 
and of adverse possession in good faith for at least one year next 
before suit commenced, made by defendant, the Jury, if they find 
the suggestions true, shall assess such improvements as by law re- 
quired: and in case the value of the improvements so assessed 
shall exceed the value of the use and occupation, no writ of pos- 
session shall be issued for one year after judgment; unless the 
plaintiff, or his representatives, shall pay tothe Clerk of the Court, 
for the defendant, such excess: in failure to pay which for one 
year, the defendant, or his representatives, within six months there- 
after may pay to the Clerk, for the plaintiff, the value of the lands 
so assessed, and thus bar the plaintiff forever of his writ of pos- 
session, or action for recovery of such lands: and if defendant, or 
his representatives, neglect to avail themselves of this benefit, the 
plaintiff may sue out a writ of possession as in ordinary cases:— 
T. L. vol. w. 186—139 ; vol. viet. 69—71. 


ELECTIONS. 


Sec. 1. “ All elections shall be by ballot, unless Congress shall 
otherwise direct: All elections by joint vote of both houses of 
Congress, shall be viwa voce; shall be entered on the journals; 
and a majority of the votes shall be necessary to a choice: Re- 
turns of all elections for officers, who are to be commissioned by 
the President, shall be made to the Secretary of State of the Re- 
public.”’—Const. Art. vi. Sec. 12,13; G. P. Sec. 2. 

Sec. 2. The Chief Justice and Associate Justices in each 
County, are to designate election precincts at the most suitable 
places; and the Chief Justices of the several Counties are re- 
quired to issue writs of election to the several precincts, appoint- 
ing a presiding officer in each, to hold the elections, stating 
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specifically in the writs the officers to be elected, and the day for 
holding election. The Secretary of State is required to furnish 
each Chief Justice with a form of the returns of elections, who is 
to furnish each presiding officer with a copy of the same when- 
ever a writ of election shall issue: The presiding officer, with 
three Judges and two Clerks, to be by him appointed, shall be 
managers of the election, to be sworn, beforehand, ‘to conduct 
the election without partiality or prejudice, and agreeably to 
Law ;” if either of the managers fail to attend, or refuse to act, it 
is lawful for the voters, at the polls, to appoint persons to fill such 
vacancies; and if no Justice of the Peace be present, the pre- 
siding officer shall swear in the other managers, and one of them 
shall administer the oath to him. The polls are not to be opened 
before nine o’clock, A. M.—nor closed before three, P. M., and no 
adjournment shall be had for more than one hour at any one time, 
to be made by public proclamation: Each of the Clerks shall write 
and number the name of each voter at the time of voting: And 
im case a voter, from not residing in the precinct, or from other 
cause, be not entitled to vote, for all the officers to be elected, at 
that precinct, the Clerks are to set down against his name, the 
officer or officers for whom he is entitled to vote; and for the 
purpose afterwards of purging the polls, in case of disputed elec- 
tions, one of the managers shall, at the time of receiving the vote, 
write upon its back, the voter’s number, corresponding with the 
Clerk’s list: And no manager shall unfold, or examine a ticket 
received from a voter; and they shall not examine the endorse- 
ments on tickets, when the votes are counted out, or at any time 
subsequent to their being received in the ballot box: Immedi- 
ately after closing the polls, the managers shall count the votes, 
and make out a correct return, signed by them, which shall be 
sealed up and delivered by one of them, upon oath, to the Chief 
Justice of the County before the return day; a duplicate of the 
said return shall be kept by the presiding officer; the tickets voted 
shall be sealed up in the returns to the Chief Justice, and pre- 
served by him until any contest (if any) shall have been decided, 
or until the time allowed for such contest shall have passed, when 
the tickets shall be destroyed. When a man offering to vote shall 
be objected to, the managers shall examine him upon oath: If 
any person shall vote for officers, more than one time in the same 
day, he shall be liable to indictment, and on conviction, to a fine 
not less than fifty, nor more than five hundred dollars: The 
Chief Justice shall give ten days’ notice at least of every election, 
except in cases of vacancy, when five days’ notice shall be given, 
according to law: When any civil office shall become vacant by 
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death, resignation, or otherwise, the Chief Justice shall immedi- 
ately order a new election; the return day of elections shall be 
the tenth day thereafter; when the Chief Justice shall open the 
returns, and give a certificate to the person having the highest 
number of votes: Special provision is made for the duty of the 
Chief Justices in the elections for Senator: In cases of a tie, the 
election is null, and a new election to be ordered. - Any person 
wishing to contest any election, shall notify the person, holding 
the certificate thereof, within ten days after the return day, and 
deliver in writing a statement of the grounds relied on to sustain 
the same; or in case the candidate elect cannot be found, the no- 
tice and statement may be left at his usual place of abode, and 
the Chief Justice and Associate Justices, or a majority of them, 
shall constitute a tribunal to try the validity of such election, ac- 
cording to the provisions made concerning the same: Any 
returning officer failing to make his returns, within the prescribed 
time, shall be liable to a penalty of one hundred dollars. It is 
the duty of the Chief Justice, or Associate Justices acting, to 
make full and complete returns of all elections for civil officers, 
held in their several Counties, and which shall contain a state- 
ment of the name of the predecessor in office, together with date 
of his resignation, death, expiration of the term, as the case may 
be, within twenty-one days from and after the day of election, to 
the Secretary of State: Returning officers are entitled to three 
cents per mile in going to, and returning from the County Seat, 
to make returns of elections:—T. L. vol. ie 6—103 vol. viit 
111—114; 73, 74. 

Sec. 3. Betting on elections prohibited.—See “ Gaming.” — 
Vol. w. 108. See also, T. L. vol. ix. 21, 22, 23. 


EMIGRANTS. 

Lands granted to Emigrants.—T. L. vol. v. 90.—See “ Land 
Laws.’ See an Act “ To extend to the Chief Justice and Asso- 
ciate Justices, the authority to issue Certificates of Head Right 
to Emigrants.” —T. L. vol. vit. 35. 


ENCLOSURES. 


Sec. 1. Every gardener, farmer, or planter, shall make a suffi- 
cient fence about his cleared land in cultivation—to be at least 
five feet high, and sufficiently close to prevent hogs from passing 
through the same; not leaving a space of more than six inches in 
any one place for at least three feet high from the ground. [I 
have supplied the word not, which is omitted in the Statute—as 
otherwise it could have no sensible meaning. | 


S6 ESTATES, (INTESTATES.) 


Im case of trespass, by cattle, horses or hogs, on the cleared or 
cultivated ground of any person, he may complain of the same, to 
any Justice of the Peace of the County in which the trespass has 
been done; and the Justice shal] summon two disinterested and 
impartial free-holders, who with such Justice shall view and 
examine on oath into sufficiency of complainant’s fence; his 
damages sustained; and certify the same; and if the fence be 
deemed suficient, the owner of the cattle, or horses, or hogs, 
doing the trespass, shall make full satisfaction to the party injured 
before any competent tribunal; but if deemed insufficient he shall 
not be liable to make satisfaction for such trespass: If any person, 
whose fence shall be adjudged insufficient, shall maim, wound, or . 
kill any cattle, horses or hogs, or cause the same to be done, he 
shall make full satisfaction therefor, to the person injured; to be 
recovered before any competent tribunal :—T. L. vol. tv. 179, 180. 


ENDORSER. 

Sse. 1. No person is to be sued as endorser, unless suit has 
been first or simultaneously commenced against the principal; pro- 
vided the principal be within the jurisdiction of the Republic:— 
T. L. vol. ù 201.—See also, “Assignment of Written Instru- 


ments.’ 
ENTAILMENTS. 


Sec. 1. * Nor shall the Law of primogeniture, or entailments 
ever be in force im this Republic.” ”— Const. D. R. See. 17, p. 24. 


ESCAPE. 

Sze. 1. Any Jailor, or Prison-keeper, who shall voluntarily 
suffer any prisoner under his charge to escape, shall suffer the 
same punishment and penalties, as such person should have suf- 
fered if convicted of the crime with which he stood charged; and 
if the escape be through negligence, the Jailor or Prison-keeper, 
on conviction thereof, shall be fined at the discretion of the 


Court.—T. L. vol. % 193. 


ESSOIGNS. | l 
Sec. 1. Essoigns, (Excuses,) vouchers, views, trial by wager 
of battel, and wager of Law, are taken away and repealed :—T. 
L. vol. Wo JL 


ESTATES OF DECEASED SOLDIERS. 
See Deceased Soldiers? Estates”? 


- ESTATES, (INTESTATES.) 
See “ Descent and Distribution’? 
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ESTATES, SETTLEMENT OF.) 


See vol. w. 1103 vol. viiite 18.—*Probate,” and ‘*Adminis- 
tration.” 

ESTRAYS. 

Sec. 1. There are two statutes regulating “ Estrays,” the first 
approved Dec. 22d, 1836, in which section 8th is repealed, the 
other approved Feb. 5th, 1840, in which section 7th is repealed, 
to which it will be only necessary here to make reference.*—T. L. 
vol. te 212—215; vol. tv. 149, 150; vol. v. 62, 63. 


EVIDENCE. 


Sec. 1. The Common Law, in its application to Evidence and 
Juries, 1s to be followed and practised, so far as consistent with 
the Laws of the Land.—T. L. vol. 4. 156, 157. 

Papers read in Evidence, though not under seal, may be carried 
from the bar by the Jury.—Vol. w. 91. 

Copies of papers from the General Land Office, under signature 
of the Commissioner, or Chief Clerk thereof, with seal of office 
attached, shall be competent evidence in all cases where the origi- 
nals would have been evidence.—T. L.-vol. a. 63. 


EXCEPTIONS, (BILLS OF.) 


Sec. 1. In any case, where an appeal, writ of error, or supere 
sedeas lies to a higher Court, before a District Judge in vacation, 
or term time, and an attorney may present to the Judge a Bill of 
Exceptions, the Judge shall sign the same, if the truth be fairly 
stated, and cause the same to be filed with the papers, as a part of 
the record: if however, he deem it to be untrue, he shall certify 
at the foot wherein it is false, and state fully his reasons for not 
signing the same, and cause it to be filed as part of the record. 
If the Judge refuse to sign a Bill of Exceptions which contains the 
truth, the party injured may prove its truth by the deposition of 
two or more credible bystanders, having given notice previously 
to the Judge and opposite party, in writing; and such deposition 
may be taken before the Chief Justice of the County, or any two 
Justices of the Peace.—T’. L. vol. v. 54,55. Seealso, 6 Charges 
to Jury.” 

EXCHEQUER BILLS, 

See the Laws, creating them and regulating their value.— 
T, L, vol. vt. 55, 56, 73, S. 8. 4: vol. viz. 10, 20, 44, 46. 

See the act Repealing the former laws.—T. L. vol. ix. 94. 


* See Appendix, No. VII 
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EXECUTIONS. 


Sec. l. By an act, approved January 27th, 1842, entitled, 
« To reduce into one, and amend the several acts concerning 
Executions,” the Law regarding this subject has been made 
simple and defined. From and after the rising of every Court, 
the Clerk is to tax the costs of every suit incurred by the success- 
ful party, and to issue execution, endorsing thereon the several 
items contained in the bill of costs, in intelligible figures and 
words, He is also to keep an execution docket, in the manner 
and form prescribed in said act—to be subject to the inspection of 
any person interested, at any time—under the penalty of one hun- 
dred dollars for failure herein, recoverable on motion. The 
Court, in cases of the anticipated removal of Defendant’s property 
from the County, may order execution to be immediately issued, 
upon affidavit filed to that effect. Executions are to be made 
returnable on or before the first day of the next term of the Court, 
except in -Justice’s Courts, where they are returnable in sixty 
days. The Defendant, his agent or attorney, shall in all cases 
have the right to designate the property to be levied on, if the 
same be in the County where judgment has been rendered, or to 
which execution has issued ; in failure of which, it being defend- 
ant’s property, levy is to be made in the following manner: 1. 
On personal, or moveable property: 2. On uncultivated lands ; 
3 On slaves; 4. On improved lands, or homestead of the defend- 
ant. When property has been seized by virtue of an execution, 
the Sheriff is to advertise and sell the same, for such times and at 
such places, as directed by Law. If at such sale more money is 
received than sufficient to pay the execution, the surplus is to 
be paid over immediately to the Defendant, his agent, or attorney. 
If the levy be on personal property, or slaves, the defendant may 
retain possession thereof by giving the requisite bond and security, 
which bond shall be forfeited, by his failure to deliver up such 
property, and execution shall issue against the principal and 
securities ; and on this execution no delivery-bond shall be taken. 

The Sheriff is to endorse on each execution, the day on which 
he received the same, and, if more than one be received on the 
same day against the same person, to number them as received, 
and on failure, he is liable to pay twenty per cent. on the amount 
of execution, together with such damages as the plaintiff in exe- 
cution may sustain thereby—to be recovered by such plaintiff 
from him and his sureties, by motion, on giving three days notice 
that a motion will be made to that purpose; and should the Sheriff, 
or other officer fail, or refuse to pay over money collected under 
an execution, when demanded by the person entitled to receive 
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the same, he shall be liable to pay ten per cent. per month, on the 
amount collected, besides interest and costs, to be recovered of 
him and his sureties, by motion before the Court from which the 
execution issued, three days previous notice being given. The 
Sheriff is to keep securely all.property levied on by him, for 
which no delivery-bond has been given; and.if any loss should 
result to any party by his negligence, he shall be liable to pay the 
value of the property so lost, and ten per cent. damages thereon, 
to be recovered by the party injured, before any competent Court, 
three days previous notice having been given. Final judgment, 
rendered by any Court of Record of the Republic, shall operate as 
a lien on all the real estate of the defendant, in the County where 
judgment is rendered, from date thereof; which said lien shall 
cease, if execution be not issued out within twelve months from 
date of judgment. When Judgment is rendered in any Court, for 
debt, or damages, and the defendant has not sufficient property in 
the County, where judgment is rendered, to satisfy the execution 
of the plaintiff, execution may issue, directed to the Sheriff or 
proper officer of any County where defendant has property; who 
shall execute the same and make return thereof to the Court 
where judgment was rendered; provided executions from Justices’ 
Courts, when sent to another County, shall be accompanied with 
a certificate under seal of the County Clerk, that the officer issuing 
the same is a Justice of the Peace. Plaintiff in execution, agent 
or attorney, upon afidavit, may cause any person whom he believes 
to be indebted to Defendant, to be summoned and appear as Gar- 
nishee, against whom the Court may proceed as peer pami 
shees in original attachments. 

If any person bid off property at any sale under execution d 
fail to comply with the terms thereof, he shall be liable to pay 
the plaintiff thereon twenty per cent. on the value of the property 
bid off besides costs—-to be recovered in manner aforementioned : 
and if the property on second sale bring less than at the first, he 
shall be further liable for such loss, to the defendant in Execu- 
tion—to be recovered in the same manner: If the terms of sale 
be not complied with by bidder, the Sheriff shall sell the property 
again, on same day, if there be time ; if not he shall re-advertise 
the same for next day of sale. 

On the day of sale, the plaintiff is to choose one and the defen- 
dant another appraiser, with power to choose an umpire, if they 
cannot agree ;—said appraisers are to be sworn, and make appraise- 
ment in writing and signed by them—and the property is to bring 
two-thirds of such appraisement, or no sale: provided if such 
property be personal, or slaves, the Defendant shall give the re- 
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quired delivery-bond as above mentioned; and on failure so to 
do, or if the property be of a wasting nature, the Chief Justice 
on application made with affidavit, may order such property to be 
sold, on nine months credit, for what it will bring; the purchaser 
being required to give bond as required by law: upon which bond, 
if forfeited, execution may issue—and ‘t no appraisement and no 
security ” of any kind shall be had or taken therein—but sale un- 
der such execution shall be for cash without appraisement. 

In case there be no sale under execution with appraisement as 
above mentioned—the Sheriff after three months may make a sec- 
ond levy, defendant pointing out the property—which must also 
bring two-thirds of its appraised value, or no sale: and then after 
three months, the plaintiff, his agent or attorney may designate 
property—which must bring its full appraised value, or no sale: 
and in that case the Sheriff shall make no further levy on the De- 
fendant’s property for twelve months: after which the plaintiff 
may again designate as before—only each levy and sale, where 
plaintiff points out property, is to be at his expense: Sales for 
public dues are to be positive without appraisement: And also all 
sales under executions, issued on judgments founded on debts and 
other legal liabilities, incurred and contracted after the first day of 
May, 1842, shall be for cash, without appraisement. 

After sale made and terms complied with, the Sheriff, Coroner, 
or Constable shall execute and deliver a conveyance of the same 
to the purchaser. 

The Sheriff, or other officer, failing to make due return of any 
execution to him directed; or to make a levy when properly re- 
quired and able; or to advertise and offer for sale as required, 
property levied on, shall be liable to pay to the plaintiff in execu- 
tion the full amount of the debt, interest and costs, to be recover- 
ed as in cases before mentioned: Nothing contained in this Exe- 
cution Law is to be construed as affecting property, exempt by 
law from execution.—T. L. vol. vt. 66—71.* 

Clerks, and Justices of the Peace, are entitled to Execution for 
costs—annexing a Bill thereof to the execution—and the Sheriff 
or officer to whom the same is directed shall execute and return 
such executions as in other cases.—T. L. vol. vi. 49, 50.—See 
also vol. vit. 7, 35. 


EXECUTORS. 


See in general °¢ Administrator.” 
If a debtor ‘be appointed, by will, Executor, such appointment 


“See Appendix, No. VIII. 
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shall not, in law, or equity, be construed as an extinguishment, or 
release of the debt—unless the same be clearly expressed in the 
will as the intention of the testator: Where the Chief Justice is 
appointed Executor; or is administrator, the District Judge shall 
have jurisdiction in such case:: Where express provisions are 
made in a will for the sale or disposition of property, the execu- 
tor or executrix is not required to obtain an order from the Pro- 
bate Court for such sale, or disposition.—T. L. vol. w. 121, 130. 

Probate of a will may be made on the deposition of a single 
witness, the deposition to be in writing—and if the will be subse- 
quently attacked, shall be good evidence of the facts therein set 
forth, if the witness be dead or removed from the Republic.—T. 
L. vol. w. 112. 

The Law regarding administrators applies fully to Executors— 
which see.—See also T. L. vol. vis. 292 vol. vid. 23. 


EXILE. 


Sec. 1. ‘No citizen shall be deprived of privileges, outlawed, 
exiled, or in any manner disfranchised, except by due course of 
the law of the land.” — Const. D. R. Sec. 7, pe 23. 


EX-POST FACTO. 
Sec. 1..° No retrospective, or ex-post facto law, or laws im- 


pairing the obligation of contracts, shall be made.” — Const. D. R. 
Sec. 16, p. 24. 


EXTORTION. 
See as to Extortion, its punishment, &c. T. L. vol. vè 50. 


CHAPTER VI. 


FEES OF OFFICE. 


Src. 1. By an act “Regulating fees of office’’—repealing all for- 
mer acts—the fees of office are established, for the different civil 
officers of the County: They will be found under their appropriate 
heads.—See T. L. vol, vt. 45—49. See also vol. vi. 13. 14.— 
Since that act, the fees of Commissioners of Partitions and of Ap- 
praisers have been established—also additional fees given to the 
Chief Justice, Associate Justices and Clerk, constituting a Board 
of Commissioners to issue Head Right Certificates:—Vol. vit. 14, 
25. Another subsequent act to regulate the fees of County Clerks 
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in issuing licence, and of the Chief Justices for taking depositions 
has been passed.—See T. L. vol. viii. 76. 


FERRIES. 

Sec. 1. The County Courts shall have power to establish fer- 
ries :—See on this subject, “County Courts.”—Also T. L. vol. 
é. 160. 

FIELD-NOTES. 

See generally “Land Laws.” 

See also acts for extending the time for the return of field-notes : 
—T. L. vol. v. 33 vol. vr. 5; vol. vit. 5, 

County Surveyors’ certificate of the record of field-notes is evi- 
dence.—T. L. vol. ix. 124. 


FINES AND FORFEITURES. 


Sec. 1. Fines in criminal cases in quê ĉam actions are to be en- 
forced agreeable to the principles of the Common Law of Eng- 
land :—O and D. Sec. x. 188. c` 

Sec. 2. “All fines, penalties, forfeitures and escheats, which 
have accrued to Coahuila and Texas, or Texas, shall accrue to 
this Republic.” ‘All persons who shall leave the country for 
the purpose of evading a participation in the present struggle, or 
shall refuse to participate in it, or shall give aid or assistance to 
fhe present enemy, § shall forfeit all rights of citizenship and such 
lands as they may Hold in the Republic.” — Const. Sch. Sec. 2, p. 
17, and Const. G. P. Sec. 8, p. 19. 

Sze. 3. Fines and forfeitures incurred under the Criminal Laws 
are to be collected by the Sheriff of the proper County and paid 
by him into the Treasury of the Republic: All fines and penalties 
im prosecutions for criminal offences, or for violation of any penal 
statute shall be assessed by the Court trying the offender, on the 
return of a verdict of guilty by the Jury in such prosecution.—T. 
L. vol. +. 194, 195.—See also ‘Costs.’ 

For the currency in which fines are payable. See vol. viii. 
22, 23. | 

, FORCED HEIRS. 

Sec. l. It is enacted, that legitimate descendants alone shall be 

considered forced heirs.—T. L. vol. w. 106. 


FOREIGN DEBTS. 


Sec. 1. No suit, proceeding, judgment or decree is to be brought, 
prosecuted or sustained in any Court of the Republic, on any 
judgment, or decree of any foreign Tribunal: providing this rule 
is not to affect the validity or obligation of contracts, &c. originat- 
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ing abroad, nor the original evidence, or proof to establish the 
same: nor to affect foreign judgments or decrees for specific 
property, or recovery, introduced as the basis of a public sale, for 
transmission of title, or record, or memorial of any link or muni- 
ment of title to specific estate: nor to affect the decisions of for- 
eign Courts of Admiralty and Maritime Jurisdiction proceeding 
im rem, and according. to the Laws of nations:—T. L. vol. v. 
44, 45. 
FORNICATION. 


See B. C, vol. iv. 64, 65.—Also “Adultery.” 


FRANKING PRIVILEGE. 


Sec. 1. The Franking Privilege is granted now only to the 
following officers: President—Vice-president—Secretary of State 
-—Secretary of Treasury—Secretary of War and Navy—Attorney 
General—Treasurer—Chief Clerk of Post Office Bureau—and 
members of Congress, during session and for thirty days after.— 
T. L. vol. vii 47. a a 

Also every printer of a newspaper, may send one paper to each 
and every other printer of a newspaper in the Republic—may 
send to and receive from such printers in foreign Countries, any 
number of newspapers not exceeding ten, free of postage: Post- 
masters are authorized to frank letters, and receive letters, or 
newspapers free of postage, under the penalties prescribed for abuse 
of this privilege—Officers entitled to the franking privilege shall 
write their name and office on the outside of the letter, or package 
sent.—Vol. vit. 47, 48. The franking privilege by late acts is 
extended to ex-presidents, vice-presidents, ex-vice-presidents and 
Attorney General.—T. L. vol. ix. 122, 128. 


FRAUD. 


Sec. 1. Passing, or offering to pass bank paper of broken 
banks, or paper purporting to be bank paper of banks which have 
never existed, with intent to defraud, is punishable with imprison- 
. ment, not less than one nor more than five years, in the Court’s dis- 
cretion, and thirty-nine lashes onthe bare back.—T. L. vol. iv. 66. 


FRAUDULENT CONVEYANCES. 
See “¢ Conveyances,”’ Sec. 2. 


FRAUDULENT LAND CERTIFICATES. 


See in general, ** Land Laws.” Also vol. dw. 139, 161, 1633 
vol. v. 5, 171, 63. 
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FREE PERSONS OF COLOR. 
See ‘6 Color, (Free Persons of.)’? 


FRONTIER. 


See the latest enactment for protection of the frontier.—T. L. 
vol. vit. 26, 27, 28. 


FUGITIVES FROM JUSTICE. 
See ° Arrest,” Sec. 4, 5. 


FUNDED DEBT. 
Sec. 1. The Laws regarding the funding the public debt, and 


also those regarding the funded debt, have become inoperative, or 
as it were, suspended. They chiefly related to the old Promissory 
notes and prior liabilities of the Government, and since the year 
1842, may be considered as suspended.—See T. L. vol. t 241 $ 
vol. tt. 13823 vol. wi. 53% vol. iw. 219; vol. v. 160. 
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CHAPTER WII. 


GAMING. 


Sec. 1. Gaming, an offence at Common Law.—See generally, 
B. C. vol. tww. 171. 

Sec. 2. Enactments have been made by the Congress of the 
Republic, at different times, against the offence of Gaming, the 
principal of which are ‘* an act to Suppress Gambling,” approved 
May 26th, 1837, and an “fact to suppress Gaming,” approved 
February 5th, 1840. By these, all games, at any public place, 
with cards or dice, are prohibited as a misdemeanor, punishable 
with fine not less than fifty, nor more than five hundred dollars, 
and imprisonment not less than one day, nor more than twelve 
months, in the discretion of the Court. And on the trial, the in- 
dictment may be general, and need not set forth the description of 
the game, or that anything was betted thereupon, and the proof 
may be accordingly.—T. L vol. w. 106. 

Sc. 3. All games of chance also, where there may be a bank, 
or banks, in the keeping or exhibiting the same, such as “‘ faro,” 
“roulette,” &c. are prohibited as misdemeanors, punishable with 
fine of one thousand dollars, and on failure to pay the same, with 
imprisonment, without bail, for six months. Persons bettinga 
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such games, upon conviction, shall be fined fifty dollars or under, 
not less than twenty. The indictment in such offences may charge 
the keeping and exhibiting the gaming table, or bank, as it may 
be; andit need not be proven than any money was lost, or won, 
or bet upon the same; nor need the manner in which the person 
charged, was interested therein, be set forth; and persons made 
witnesses herein shall be exempt from liability for any violation of 
the statute. 

Any persons permitting the games inhibited with cards or dice, 
to be played in their house, or renting any room for such purpose, 
shall be fined on conviction, not less than one, nor more than five 
hundred dollars, in the Court’s discretion: and if other games 
herein enumerated, be so permitted, the person so offending shall 
be punished as those convicted of keeping such banks. 

The betting of checks, notes of hand, or any representative of 
money, comes under the provisions of this law, and. the person 
charged is not to be discharged for informality in the indictment. 
Formerly, the several Justiges $ the Peace were required to take 
cognizance of the offence of Gambling, and examine the party 
charged, and hold him to bail. But it seems that the proper 
mode now, is by the District Attorney, and the Grand Jury, since 
the statute is required to be given in charge specially to said Jury, 
at each session of the District Court. 

Betting upon Elections is also an offence, like Gaming, pre- 
sentable by the Grand Jury, punishable by fine, not less than 
one hundred, nor more than one thousand dollars; and in default 
of payment of the fine, by imprisonment not less than one, nor 
‘more than three months, in the Court’s discretion —T. L. vol. d 
228; vol, iw. 106—109; vol. v. 11. 
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GARNISHMENT. 


See “ Attachment,” and “ Execution,” * Scire Facias.” Also 
T. L. vol. iii. 95, and vol. vi. 68. 


GENERAL LAND OFFICE. 
See “ Land Laws.” 


GENERAL POST OFFICE. 


See “ Post Office.” 

GOVERNMENT, 

Sec. 1. “The powers of this Government shall be divided 
into three departments, viz: Legislative, Executive, and Judicial, 
which shall remain forever separate and distinct:” “The Presi- 
dent and Heads of Department, shall keep their offices at the seat ` 
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of Government, unless removed by the permission of Congress, or 
unless in cases of emergency in time of war, the public interest may 
require their removal.” — Const. Art i. Sec. 1; G. P. Sec. 3, p. 18. 


GOVERNMENT DUES AND LIABILITIES. 
See “ Dues.” —T. L. vol. ve 5, TT: vol. vit. 5. 


GOVERNMENT OFFICERS. 
See the appropriate articles relative thereto. 


GRANTS AND COMMISSIONS. 
Sec. l. * All grants and commissions shall be in the name 


and by the authority of the Republic of Texas, shall be sealed 
with the great seal, and signed by the President.” — Consi. Art. 
vt. Sec. 9, pe 16. 

GRAND LARCENY. 


Sec. 1. Larceny, or heft, by contraction for latrociny, latro- 
cinéum, is of two kinds, simple anf compound: Simple Larceny 
is divided into grand and petit larceny y‘the former when the theft 
is of goods above the value of twelve pence; when of that value, 
or under, it is petit larceny: See in general, B. C. vol. w. 229, 
@l. Seq. 

Sec. 2. Our statute defines this offence to be, the feloniously 
taking, stealing, and carrying away goods, chattels, money or 
other article of value, over the value of twenty dollars; and any 
person guilty thereof, or accessary thereto, shall restore to the 
owner the goods, chattels, money, or other article, or pay the value 
thereof to the owner, and shall receive thirty-nine lashes on the 
bare back, and be branded in the right hand with the letter T, and 
may be imprisoned not more than one year, in the Court’s discre- 
tion :—T. L. vol. ù 188. 

Perhaps the branding in the hand with letter T, is repealed by 
an act, which makes the punishment of theft, to be thirty-nine 
lashes on the bare back, and imprisonment not less than one, nor 
more than five years, in the Court’s discretion :— Vol. iv. 66. 

Quere. What shall be the offence, where the theft ts of the 
value of twenty dollars, since if it be over, it is declared to be 
Grand Larceny ; if under, Petit Larceny ?— Vol. ¢. 188. 

Sec. 3. If a person have given, or shall give a mortgage, or 
deed of trust, upon any personal or movable property, and shall 
remove the same from the Republic, or shall sell or dispose of the 
same within the Republic, with intent to defraud, he shall be 
deemed guilty of Grand Larceny, and be punished accordingly :— 
T. L. vol. v. 180. 
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GUARDIANS. 


Sec. 1. Guardians of minors may be appointed by will, or by 
the Probate Court; and the said Court may also appoint Guardians 
for idiots, lunatics, and persons non compos mentis: Such Guar- 
dian shall declare his acceptance of such appointment, give bond 
and security, make inventory of estate, &c. and in general is sub- 
ject, under the control of the Probate Court, to the same provi- 
sions and laws which govern administrators :—See “Abatement,” 
and *Administrator.”’——See also, T. L. vol. w. 115, 124, 125, 
126, 127, 128; vol. vit. 29: vol. viii. 23. 


CHAPTER VIII. 


HABEAS CORPUS. 


Sec. 1. Tue Habeas Corpus, as known to the Common Law 
of England, was recognized and adopted before the adoption of 
the Constitution.—O. and D., Art. vi. 7. 

_ Sec. 2. “ The privilege of the writ of Habeas Corpus shall not 
be suspended except in case of Rebellion, or Invasion, the public 
safety may require it.”,—Const. D. R. 10th, p. 23. 

Sec. 3. The authority to grant this writ is confided in the Dis- 
trict Judges and the Chief Justice of the Republic—Formerly it 
was given also to the Chief Justices of the several Counties, in 
certain cases; but has been taken away by a recent Statute .—See 
T. L. vol. 4 152, 2003 vol. ot. 9; vol. vit. 18. 

Sec. 4. Any person, detained in Custody, charged with a Crimi- 
nal offence, may have this writ of Habeas Corpus, by application 
of himself, or attorney with affidavit, or other evidence of proba- 
ble cause that he is so detained illegally: The Judge, or Court, 
may demand of such person bond and security to pay such charges 
as may be awarded against him—and not to escape by the way: 
The officer having Custody is required according to the writ, 
which is returnable forthwith, to bring the body of the prisoner 
before the Court, or Judge, as the case may be—and on failure so 
to do, for three days after service, and one day for every twenty 
miles, such officer shall forfeit and pay to the prisoner the sum of 
fifty dollars and such damages as the prisoner may suffer by the 
illegal detainer, for each day of failure—the right to recover which 
does not expire by the death of either, or both parties: The 
Judge has the same power in vacation, as the Court in term time 
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to grant this writ: The prisoner is entitled to a speedy examina- 
tion; and such award may be made as to charges—not to exceed 
nineteen cents per mile, as may seem right; for which judgment 
and execution may be given, in vacation as well as in term time : 
The return of the writ is not to be conclusive—but contradictory 
evidence may be heard: Witnesses may be compelled to attend, 
or their affidavit taken, in vacation as well as in term time: The 
proceedings are to be of Record—and if in vacation to be certi- 
fied by the Judge and entered among the Records of his Court; 
and may, if required, cause all the material facts proven, to be 
made part of the Record: Judgment thus entered is conclusive ; 
and the party, if remanded, cannot have another Habeas Corpus, 
while such judgment continues in force: Habeas Corpus isa 
proper writ for removal of a prisoner from the Custody of one 
officer into that of another; or when the prisoner may be deliver- 
ed to the Constable or other inferior officer, to be carried to some 
common goal; or removed from one place to another in due course 
of law, for his discharge, or trial, or in case of sudden fire, or in- 
fection, or other necessity:—T. L. vol. ww. 32, 33, 34, 35. 


HARBORING RUNAWAY SLAVES. 

Sec. l. This is an offence made punishable, on conviction, 
with a fine, not less than five hundred, nor more than one thau- 
sand dollars, and imprisonment, not less than six months nor 
more than one year:—T. L. vol. tite 43.—See also, vol. v. 186. 
ae harboring felons, or thieves, see “ Receiving stolen proper- 


 —T, L. vol. t 188, 199. 


HEAD-RIGHTS. a 
Sec. 1. Lands, acquired by Head-Right of meen on 
their settlement in the country, are made exempt from debts con- 
tracted by such Emigrants, prior to their immigration to Texas— 
unless such debts were contracted prospectively in reference to 
such acquisition.—T. L. vol. ww. 173. See °° Land Laws.” 


HOMICIDE. 
See “ Murder,” °* Manslaughter.” 


HORSE STEALING. 


Sec. 1. This is larceny, and at Common Law punishable with 
death, of both the principal and accessary, whether before, og af- 
ter the fact, without benefit of clergy :—B. C. vol. iv. 238. 

Sec. 2. Formerly, also, this offence was made punishable, by 
our Laws, with death. But it seems now, under the provisions 
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made for the punishment of theft, that the offender shall receive 
thirty-nine lashes on the bare back, and be imprisoned for any 
time not less than one, nor more than five years, in the Court’s 
discretion.—T. L. vol. t 189; vol. iit. 1453 vol. w. 66. 


HOUSE OF REPRESENTATIVES. 


Sec. 1. The Secretary of State, or in his absence, the Chief 
Clerk of that Department, shall organize the House of Represen- 
tatives, at the first meeting of each new Congress, according to 
the Law in such case made and provided, which see.—T. L. vol, 
v. 30, 31. 

HUSBAND AND WIFE. 


Sec. 1, “In case any husband, or wife, shall die intestate, 
leaving no heirs, the survivor shall be the heir, and shall inherit 
the estate of the deceased spouse.”’—T. L. vol. iè. 106.—See 
also, ‘“ Descent and Distribution of Intestates’ Estates.” 

Sec. 2. The Civil, and not the Common Law, has been fol- 
lowed by our Statute in relation to Marital Rights: The property 
of the Wife before marriage, or acquired during Coverture—in 
lands and slaves, and their increase, and her paraphernalia, as at 
Common Law—do not, by such marriage, become the property of 
the husband; only during the marriage the husband shall have 
the sole management of such lands and slaves; All other pro- 
. perty is the common property of husband and wife, and may be 

sold, or disposed of by the husband only: Such property shall be 
first ‘liable for debts contracted by the husband during marriage, 
and by the wife for necessaries during the same time; after which 
the remainder, upon death of either party, shall pass as in “ De- 
scent,” &c. Parties, intending to marry, may make such stipu- 
lations as they may please, not contrary to good morals, or to 
some rule of law; specially not to alter the legal order of de- 
scent: Every matrimonial agreement is to be made before a 
Notary Public and two witnesses; Minors may consent to such 
an agreement, if made by consent of parents, or guardian: No 
matrimonial agreement is to be altered after marriage: The wife, 
in making reservation of property, or rights thereto în esse, or im 
expectancy, by contract, must have such contract acknowledged 
by her husband, or proved by two witnesses, and recorded, as is 
required in conveyances.—See “ Conveyance.”—The husband 
may sue alone, or jointly, for effects due the wife; or she may, In 
casecof his failure, or neglect, sue in her own name for such 
effects, by authority of the Court: If the husband fail, or refuse 
to support his wife, from the proceeds of her property, or to edu- 
cate her children as her fortune would justify, she may complain 


102 IMPOST DUTIES. 


to the County Court, who may decree in her behalf: If during 
coverture, any sale of her lands or slaves be illegally made, no 
limitation shall commence te run during coverture: All the effects 
reciprocally possessed by husband and wife at the dissolution of 
the marriage, are to be considered common effects, or gains, until 
the contrary be proven.—T. L. vol. iv. 4, 5, 6, 154, 132. 

See. 3. For the mode in which married persons may dispose 
of their separate property—to wit: upon the privy examination 
and certificate of a District Judge, or Chief Justice of the County, 
See T. L. vol. v. 144, 145. 4 


CHAPTER IX. 


ILLEGITIMATE CHILDREN. 
Ses ‘ Children, (Illegitimate. )” 


IMPEACHMENT. 


Sec. 1. * The President, Vice-president, and all civil officers of 
the Republic, shall be removable from office by impeachment for, 
and on conviction of, treason, bribery, and other high crimes and 
misdemeanors.”—Const. Ari. vi. Sec. 16, p. 17. 

‘¢ The House of Representatives shall have the sole power of 
impeachment ;” ‘The Senate shall have the sole power to try 
impeachments ; and when setting asa Court of impeachment, shall 
be under oath; but no conviction shall take place without the 
concurrence of two-thirds of all the members present: ‘* Judg- 
ment in cases of impeachment shall only extend to removal from 
office and disqualification to hold any office of honor, trust or profit 
under this Government: but the party shall nevertheless be liable 
to indictment, trial, judgment and punishment according to law.” 
Const. Art. te Sec. 6, 11, 12, p. 10. 


IMPOST ‘DUTIES, (ON IMPORTS.) 


For the duties of those employed in the collection of “Impost 
Duties,” see * Collectors of Revenue.” 

For the Tariff of Texas, see T. L. vol. vt. 62, 63, also ** Tariff. ” 

On all goods imported in foreign bottoms, an additional duty of 
five per cent. over and above that which the law otherwise directs 
is ordered to be collected, except in those foreign vessels, .which 
by treaty, or act of Congress, are permitted to enter on payment of 
the domestic duty: From and after May 19th, 1842, on vessels 
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from any foreign port, or place, there shall be laid a tonnage duty 
of sixty cents per ton on merchant vessels, and thirty cents on 
steam boats, according to register tonnage.*-—T. L. vol. vt. 65. 

See in general, T. L. vol. iwe 35—51; vol. v. 112; vol. vt. 
55, 62—65. 

Impost duties are to be collected in gold and silver, or the Ex- 
chequer Bills of the Government; but such Exchequer Bills are 
to be taken, only at the current rate, at which the same are selling 
in the market.—T. L. vol. vt. S. S. 4.—See “ Tonnage.” 


` INCEST. 


Sec. 1. Incest is ** the crime of cohabitation, or sexual com- 
merce between persons related within the degrees wherein mar- 
riage is prohibited by the Laws of a Country.” =— Webster. 

Incest, was formerly (at Common Law) punishable as a Capi- 
tal crime; but it seems now to be more leniently looked upon and 
is left in the hands of the Spiritual Court—See B. C. vol. dv. 
64, 65. 

Sec. 2. Incest, by our statute, is punishable by fine not ex- 
ceeding one thousand dollars, and imprisonment not exceeding 
two years, in the Court’s discretion. 

The degrees prohibited are: To the Man; his mother, his fath- 
er’s sister, his mother’s sister, his sister, his daughter, the daugh- 
ter of his brother or sister, the daughter of his son or daughter, 
his father’s wife, his son’s wife, his wife’s daughter, the daughter 
of his wife’s son or daughter: To the Woman; her father, her 
father’s brother, her mother’s brother, her brother, her son, the son 
of her brother or sister, the son of her son or daughter, her moth- 
er’s husband, her daughter’s husband, her husband’s son, the son 
of her husband’s son or daughter: Incest consists in marrying 
within the degrees herein prohibited.—T. L. vol. 2. 192. 


INDIANS. 
Sec. 1. Indians are excepted from being Citizens of the Re- 


public.— Const. G. P. Sec. 10, p. 19. 

See provisions relative to the maintenance of a friendly inter- 
course with the Indians.—T. L. vol. vit. 22, 25. 

See Act Amendatory.—T. L. vol. ix. 93. 


INDICTMENT. 


See “Copy of Indictment.” . 
Any person arraigned for crime, not answering to the Indict- 


*See Appendix, No. VI. 
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ment, Shall be tried as under the plea of not guilty, which shail 
be entered for him on the record: i 

Offemces—except murder, arson, forgery, counterfeiting and 
larceny, perjury, subornation of perjury, assaults and batteries 
with intent to kill and murder, or with intent to commit rape— 
are not to be prosecuted, tried, or punished, unless the indict- 
ment, presentment, or information, be found or exhibited within 
one year next after the offence committed—excepting the cases of 
persons absconding or fleeing from justice. See also, ¢ Crimes,” 
&e—T. Le vol. to 193,194; vol. viit 18,19. = ¢ 


INJUNCTION. 


Seo. 1. Power of granting writs of Injunction is given to the 
Chief Justice of the Supreme Court, Judges of the District Courts, 
and to the County Courts.—T. L- vol. ¢ 80, 200, 152. 

All petitions for, and answers to writs of injunction, are to be 
upon oath or affirmation; and any injunction may be dissolved at 
the first term after it has been granted, on good cause shown: 
On such dissolution, where the injunction stayed Execution, and 
was had only for delay, ten per cent. damages are to be added to 
the amount of the judgment: After dissolution by an interlocu- 
tory order of Court, the petition is to be continued over for hear- 
ing as an original Bill, and the Defendant thereto shall give bond 
and security, payable to Complainant, in double the amount of 
the sum enjoined, conditioned to refund the money, interests and. 
costs, im case the injunction be made perpetual on final hearing: 
Such bond, in case the injunction be made perpetual on final 
hearme, Shall have the force and effect of a judgment, and execu- 
tion may issue thereupon; the decree making the injunction per- 
petual, shall be conclusive evidence of the forfeiture of the bond : 
Every bond, executed for obtaining an injunction, shall, upon 
dissolution thereof, have the effect of a judgment: 

No injunction to stay execution, except on judgments in actions 
of detinue, shall be granted for a greater sum than is declared 
upon oath to be just; nor until bond and security have been 
given, as required by law, to the Clerk of the Court, issuing the 
injunction ; nor shall such Injunction issue but within four months 
afier the judgment obtained; unless it appear from the oath of the 
Complainant that his application has been delayed in consequence 
of the fraud, or false promises of the plaintiff in the judgment, 
practised or made at the time of, or after judgment obtamed, or 
unless it appear on oath that Complainant was absent from the 
Republic at the time judgment was entered.—T. L. vol. v. 82, 83. 
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- INSOLVENT LAWS. 


Sec. 1. Persons who have taken the Benefit of the Insolvent 
Laws of other Countries, upon producing a properly authenticated 
certificate thereto, certified to by an authorized Consul, or accre- 
dited agent of this Republic, shall be fully exempt and discharged 
from debts contracted prior to having the Benefit of such Laws— 
provided, twelve months shall be allowed such persons, from the 
plea of insolvency, to produce such certificate; and provided, 
such certificate shall not bar the rights of creditors upon proof of 
fraud or falsity of oath; and if said oath be false, when taken, the 
party shall be subject to prosecution and punishment for perjury:— 
T. L. vol. v. 143, 144, 

INTEREST. 

Sec. 1. The Statute regulating Interest, was approved Janu- 
ary 18th, 1840. By it, the distinction between legal and con- 
ventional interest is recognized. The legal rate of interest is 
eight per cent.—but agreement between parties may stipulate for 
any other rate not exceeding twelve per centum—which may be 
taken, “recovered” and allowed: And in case of violation 
hereof, the whole premium or rate of interest shall be void, and 
the principal only be recovered: All judgments are to bear in- 
terest at eight per cent. per annum from date thereof, provided 
they are given upon contracts, in which no more than eight per 
cent. was stipulated. Interest, previous to this statute, was five 
per cent. per annum.—T.. L. vol. w. 8. 


INTERPRETERS. 

ote | Interpreters may be sworn truly to interpret when 
necessary.” —T. L. vol. w. 91. 

Interpreters may be appointed, under the provisions of the act 
regarding our “‘friendly intercourse with the Indians,” by the 
President, not exceeding four in number, whose salaries, each, 
shall not exceed two hundred and fifty dollars per annum.—T. L. 
vol. vt. 22. 

INTERROGATORIES. 

See *Depositions.” 

“In all cases where either Plaintiff or Defendant desires to pro- 
pound Interrogatories to the opposite party, he shall annex the 
same in writing to his petition or plea, and serve the opposite 
party or his counsel with a copy, and no party shall be bound to 
answer them unless the party filing the same, or his attorney, 
shall swear that he believes the answer material to the case,”-— 
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INTESTATES? ESTATES. 
See “Descent and Distribution.?’>—See also T. L. vol. vit 29. 


ISLANDS. 
Sec. 1. Islands belonging to this Republic are reserved for the 
Government except the President be authorized by Congress 
specially to sell them:—T. L. vol. ¢. 76. 


INSPECTORS OF REVENUE. 


Sec. 1. There shall be paid to Inspectors of Revenue, not per- 
manent, one dollar and fifty cents per day.—T. Ta. vol. ix. 88. 


CHAPTER X. 


JAILS, 

Sec. 1. The several County Courts of the Republic are required 
to provide suitable buildings for jails, or County prisons, to be 
well secured, and the expense thereof to be paid by the proper 
County.—T. L. vol. t. 152. 


JAILOR. 


Sec. 1. The Sheriffs of the several Counties are to be the jail- 
ors thereof :—T. L. vol. ¢. 182.—See also “Escape.” 


JUDGES. 

Src. 1. The Judges of the Supreme and District Courts shall 
be elected by joint ballot of both houses of Congress.” —Const. 
Hri. W. Sec. 9, po. 14. 

See t Chief Justice,” (Sup. and County Courts)—* District 
Judges.” 

JUDGMENT. 

See “Discount,” “Execution.” 

“No judgment after the verdict of twelve men shall be stayed 
or reversed for any defect of form.”—T. LL. vel. w. 90. 

See also “Amendment,” (of Record—Suits, &e.) 


JUDICIARY. 

Sec. 1. *The judicial powers of the Government shall be ves- 
ted in one Supreme Court, and such Inferior Courts as the Con- 
gress may, from time to time, ordain and establish.” — Const. Art. 
ao. Sec. 1, pe 1d. 
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JUDICIAL DISTRICTS. 
See “Districts, (Judicial. )” 


JURY. 


Sec. 1. Trials by Jury, and the mode of drawing a Jury, and 
the number composing Grand Jury, &c., were provided for and 
regulated, after the manner of the Common Law, before the adop- 
tion of the Constitution.—O. and D. 7, 135, 138. 

Sec. 2, “ The right of trial by Jury shall remain inviolate.”— 
Const. D. R. 9th, p. 23. 

“ In all prosecutions, by presentment or indictment, the accused 
shall have the right to a speedy and public trial, by an impartial 
Jury: And no freeman shall be holden to answer for any criminal 
charge, but on presentment, or indictment by a Grand Jury j= 
except in the land and naval forces, or in the militia, when in 
actual service in time of war, or public danger, or in cases of im- 
peachment.”—Const. D. R. 6th, p. 23. 

Sec. 3. The Common Law, as practised and understood, shall 
in its application to Juries be followed and practised by the Courts 
of the Republic, when not inconsistent with the statutes:—T. L. 
vol, i. 156, 157. 

Sec. 4. From a list of the householders, or freeholders in any 
County, the Sheriff and the Clerk are to furnish the names of 
thirty-six persons to serve as Jurors, at the next succeeding term 
of Court—by drawing the same from a box in which the names on 
such list shall have been placed separately; and the Clerk shall 
issue a venire facias accordingly, and the Sheriff, at least five 
days before the term, shall summon the Jurors named in such 
venire facias, either by personal notice, or written notice left at 
their place of abode; any juror failing to attend is lable to a fine 
not exceeding one hundred dollars, unless good cause be shown 
for such failure on or before the first day of the regular term next 
after such failure ; er before final judgment, ora notice against such 
juror; which fine for good cause shown may be remitted: At the 
first session of Court, and ever afterwards, the J ury shall be drawn 
in open Court, by the Sheriff and Clerk, as above prescribed : 
And if from any cause they be not so drawn, in case the array be 
challenged, or the ventre quashed, the Judge may order the Clerk 
to issue a new venire, returnable at such time as the Court may 
direct, for the requisite number of individuals to serve as a Jury. 
The District Judge may order the Clerk to issue a ventre facias for 
as many talesmen as may be necessary to constitute a second petit 
jury, whenever, in the opinion of said Judge, the same may be 
necessary . 
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From the whole number of Jurors furnished, and attending, 
there shall be drawn by lot not more than twenty, nor less than 
thirteen for a Grand Jury for the term to which they are sum- 
moned: The Court shall appoint a foreman from among them, 
and administer to him the oath prescribed, and the other Jurors 
shall also be sworn to the same. No process shall be served on 
the body of any juror during his attendance, or going to, or re- 
turning from any Court, and any process so executed shall be void: 
When a sufficient number of the original panel are not in atten- 
dance, the grand, or petit jury may, by order of the Court, be 
filled from the bystanders: The Jurors are allowed one dollar for 
each day they may serve, to be paid out of the County Treasury, 
upon certificate of the Clerk: If during the trial in any case, a 
juror, or jurors, should from any cause be umable to serve, the 
Sheriff, by order of Court shall summon such number as may be 
necessary to fill such vacancy, and the trial proceed de novo: The 
jurors of the original panel, in attendance, shall be sworn in 
chief to try all causes of the term: Talesmen may be sworn 
separately either for the day, or foreach cause; and any talesman, 
summoned to attend asa Juror, and refusing so to do, may be 
fined in a sum not exceeding twenty dollars, for which the Clerk 
shall forthwith issue execution with costs; No person shall, without 
leave of Court, converse with a juror after the jury have retired 
with a case under consideration: No person under the age of 
twenty-one, or not a citizen, or nota freeholder, or convicted of 
felony, perjury or other offence punishable by stripes, pillory, or 
burning in the hand, shall be capable to serve on a jury in any 
cause: “Fines imposed by this act, are to be collected by the 
Sheriff and paid into the County Treasury, for County purposes.” 
See ‘ Challenges,” “Charges to Jury.’ —T. L. vol. + 207—210; 
vol. vit. 142: vol. vitt. 117-18 3 vol. iz. 119. 

Sec. 5. In trials of actions sounding in damages, a Jury of six 
freeholders may be summoned by the Justice of the Peace trying 
the same.—T. L. vol. vi, 30. 


JUSTICES’ COURTS. 


Sec. 1. * There shall bein each County, such Justices’ Courts 
as the Congress may from time to time establish :” * There shall 
be appointed for each County, a convenient number of Justices of 
the Peace, &c., who shall hold their offices for two years, to be 
elected by the qualified voters of the District, or County, as Con- 
gress may direct: Justices of the Peace shall be commissioned by 
the President.—Const. Art. iv. Sec. 10: Sec. 12, p. 14. 

Src. 2. In pursuance of the above provisions an Act was passed 
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at an early day, “Organizing Justices’ Courts and defining the 
powers and jurisdiction of the same:’? Two Justices of the Peace 
are to be elected, for each militia Captain’s District, by the quali- 
fied electors thereof, who are to take the oath prescribed by law 
for all officers of the Republic; and may enter immediately upon 
their duties, and their acts shall be as valid before they receive 
their commissions as afterwards: They must qualify within twen- 
ty days, after notice of their election, or the same shall be void 
and a new one ordered by the Chief Justice: They are liable to 
presentment by the Grand Jury and prosecution thereon for mal- 
conduct, or misdemeanor in ‘office; and on conviction shall va- 
cate their office, and be incapable of holding the office-of Justice 
of the Peace in this Republic: ‘They shall be Conservators 
of the Peace within their respective Counties, with power to 
take recognizances, with or without security, for good behaviour, 
to keep the Peace, or for appearance to answer charges exhibited, 
or crimes committed in their view; and for want of security or 
refusal of recognizance they may commit the person in default to 
jail; such recognizance shall be certified to the proper Court, 
at the next term thereafter: and if the same be forfeited it shall 
be sent and certified with the record of default, or cause of forfei- 
ture, to the proper Court,. without delay: They shall, by warrant 
under their hand, cause any person charged on oath, criminally, 
to be apprehended and brought before them: and in their opinion 
may commit such person to jail (if the offence be not bailable—or 
the offender be unable, or unwilling to give bail,) to appear before 
the proper Court and answer to the crime charged: They shall 
issue a search warrant for stolen goods, upon oath of any credi- 
ble person, describing the place or persons to be searched, and 
the article sought for: They shall take the voluntary information 
of any person accused and brought before them, in writing, and 
the information on oath of the witnesses that appear; and the ac- 
cused shall have the privilege of putting any questions he thinks 
proper, which questions and answers shall be written down: A 
copy of all such examinations shall be transmitted by the Justice 
to the next succeeding term of the proper Court : 

For the duty and powers of Justices in cases of criminals flee- 
ing from justice into different Counties, see “Arrest.” 

For the duty of Justices in offences committed by negroes, see 
‘Color, (Free persons of,)’’—Sec. i. 

Justices of the Peace have jurisdiction “for all suits and actions 
for the recovery of money on any account, bond, bill, promissory 
note, or other written contract, covenant, or agreement whatsoever, 
or for specific articles, where the sum demanded does not exceed 
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one hundred dollars: Proceedings herein shall be had in a sum- 
mary manner, without petition im writing: and it is suficient, 
except in cases of attachment, sequestration, and other extraordi- 
nary measures, for the Justice to insert within the body of the cita- 
tion, or endorse on the back thereof, the nature of the cause of ac- 
tion. And im suits on note, bill, or other evidence of debt, signed 
by defendant, if it appear by the return of the proper officer that 
the defendant has been duly served with process, the Justice, at 
the time set for trial, shall give judgment against defendant for 
the amount which may appear to be due, unless defendant ap- 
pear and make defence; in which case the trial shall proceed as in 
other cases. All process is to be under the hand and seal of the Jusa 
tice, returnable in not less than ten, nor more than thirty days from. 
time of issuing the same: and on the return thereof, the trial shall 
proceed on its merits, if the parties appear, or judgment by de- 
fault may be rendered, or of ‘‘non suit” as the case may be; and 
execution may issue accordingly, returnable within sixty days 
from the date of their issue: In suits for the recovery of specific 
articles of personal property, and in all actions for torts, trespasses. 
and other injuries sounding in damages, not over one hundred 
dollars, the Justice upon the application of either party shall cause 
a Jury of six freeholders to be summoned to try such actions and 
injuries sounding in damages : 

No person is to be sued before any Justice, except within the 
District where he resides, or the District where the debt was con- 
tracted, if in the same County—unless in an incorporated town, 
where the Justice shall have jurisdiction within the limits corporate 
of such town, without distinction of Districts: 

Im trials before a Justice, if other satisfactory evidence cannot 
be had, he shall examine the parties, or either of them upon oath : 
The Defendant in all cases where he appears is to plead in off-set, 
all debts due him by the plaintiff, and the Justice shall render 
judgment for such sum as may appear due to one party, or the 
other; and if the defendant fail to plead such off-set he shall not 
be entitled to the same; provided he may sue for and recover the 
same, if he can show good cause why the same was not pleaded 
on the day of trial: A Justice shall not sit in trial where he may 
be interested, or related in the third degree to either plaintiff, or 
defendant ; but the Judge of the precinct not so affected shall sit in 
his place ; or in case he also be interested, or related, then the trial 
shall be had by the nearest Justice free from such disability : 

Every Justice shall make a fair record, in a book that he shall 
keep for the purpose, of the proceedings in all suits and examina- 
tions had before him. He shall issue subpcenas for all witnesses 
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required by either party in any cause pending before him, residing 
within the County; or in case such witness resides without the 
County, may issue commission for taking his deposition, accord- 
ing to the law in such cases provided: The Justice may also grant 
a stay of execution issued by himself; for sums under twenty dols 
lars, twenty days; over twenty and under fifty dollars, forty days 3 
over fifty dollars, sixty days; provided the defendant give bond 
and approved security in double the amount of judgment, includ« 
ing interest and costs, conditioned for payment of such judgment : 
and in case it be not paid at the end of such stay, execution shall 
issue against principal and security, for the judgment, with inter- 
est and all costs: Judgments rendered by Justices are to bear 
legal interest until paid : 

For proceedings in appeal, see “ Appeal.” 

In appeals the Justice shall, on or before the next term of the 
Court, file with the Clerk thereof, a certified copy of all the pro- 
ceedings in the case. 

In cases of emergency, the Justice may depute any reputable 
person to execute any process issued by him. 

On the first Monday in January in every year, each Justice of 
the Peace is to make a return to the County Treasurer, of all fines 
and penalties, assessed by him durmg the twelve months precede 
ing, and to pay so much thereof as he shall have collected; and 
any Justice, failing so to do, shall be deemed guilty of a misde- 
meanor in office, and on conviction, be punished by removal and 
disqualification, as before mentioned. 

Whenever a Justice shall from any cause vacate his office, all 
the books, records and papers, appertaining to his office, shall be 
transferred to the next Justice of the same District, who shall come 
plete the business of such Justice. 

Justices of the Peace may be admitted to practice as Attorneys 
and Counsellors at Law :—but shall not appear in any cause that 
may have been adjudicated by them. 

Justices of the Peace are forbidden to be made administrators, 
as was formerly provided in certain cases. 

Justices of the Peace are empowered to issue distress warrants 
in cases of rent between landlord and tenant :—See “ Rents.” — 
See also *' Depositions,”? * Executions,” * Associate Justices,” 
&e.—T. L. vol. i 141-145: vol i. 14, 44: vol. vi. 20, 30: vol. 
vit. 12, 14, 41, 425 vol. viii. 84, 85.—See * Vagrants.”’ 

Sec. 3. Fees of a Justice of the Peace are as follows: For 
each warrant in civil cases, fifty cents: for each warrant, or mitti- 
mus in criminal cases, twenty-five cents} fer every recognizance, 
twenty-five cents: for each subpoena for witnesses, twenty-five 
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cents: for every additional name inserted in such subpoena, ten 
cents: for every execution issued, and taxing costs thereon, fifty 
cents: for each attachment, including bond and affidavit, seventy- 
five cents: for each appeal, with the proceedings, bond and certifi- 
cate and transcript of record, one dollar: for every oath or aff- 
davit in writing, twenty-five cents: for every other certificate not 
herein provided for, twenty-five cents: for all writing required by 
virtue of his office and not otherwise herein provided for, each — 
one hundred words, fifteen cents. 

The fees mentioned, pertaining to suits and proceedings in 
Court, are to be taxed and allowed in the bill of costs, in the suits 
wherein the services are rendered ; but only one copy of any mat- 
ter shall be allowed in the bill of costs : 

When a suit is determined and the fees not paid by the party 
from whom they are due, the Justice may make out execution 
therefor, with bill of costs annexed, directed to the proper officer 
of the County or beat, where the party resides; and the Justice 
before issuing any process may require security for costs, unless 
the party applying, his agent or attorney shell make oath, that 
such party is unable to give the required security 2 

Ifa Justice charge, or receive any greater fee than above allowed 
for any service, he shall be liable to be indicted by the Grand Jury 
of his County for extortion; and if convicted shall forfeit and pay 
a fine not less than one hundred dollars; shall be deprived of his 
office, and disqualified for ever afterwards from holding any office 
of honor, or profit, in the Republic :—T. L. vol. vi. 47, 49, 50. 

Sec. 4. In cases not otherwise provided Justices’ Courts are to 
be governed by the provisions concerning District Courts.—And 
see also, ° Landlord and Tenant.”? 


CHAPTER XI. 


LAND LAWS. 

SEC. I. In speaking upon a subject like the present, as intri- 
cate as it is important, care must be observed, as much to intro- 
duce nothing which may be either inapplicable, or repealed, as not 
¢o omit anything, however apparently unimportant, that affects 
expressly, or by fair implication, interests so vital, so extensive : 
The act of Congress, approved Jan. 20th, 1840, which introduces 
the Common Law of England, defines somewhat distinctly, how 
far the former Laws of the country, regarding this matter, have 
been discarded, or retained: It enacts as follows: 
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‘¢ That all Laws in force in this Republic, prior to the first of 
September, one thousand eight hundred and thirty-six, ‘(except 
the Laws of the Consultation and Provisional Government, now 
in force, and except such Laws as relate exclusively to grants and 
the Colonization of Lands in the State of Coahuila and Texas, 
and also such Laws as relate to the reservation of Islands and 
Lands, and also of Salt-lakes, Licks and Salt-springs, Mines and 
Minerals of every description, made by the General and State 
Governments,) be and the same are hereby repealed :” 

The first Law, to be adduced upon this, is the Colonization Law 
of Mexico, of 1823, passed under the Imperial Government, and 
repealed or suspended the same year, except as to the Empresario 
Stephen F. Austin. By that Law it is provided : 

1. The Government of Mexico will protect the liberty, property 
and civil rights of all foreigners, professing the Roman Catholic 
Apostolic Religion, the established religion of the Empire : 

2. To facilitate their Establishment, the Executive will distri- 
bute lands to them, under expressed conditions and terms : 

3. The Empresarios—by whom is understood those who 
introduce at least two hundred families—shall previously contract 
with the Executive, and inform it what branch of industry they 
propose to follow; the property or resources they imtend to intro- 
duce for that purpose, and any other particulars they may deem 
necessary, in order that with this necessary information, the 
Executive may designate the province to which they must direct 
themselves ; the lands which they can occupy with right of pro- 
perty, and the other circumstances which may be considered 
necessary : 

4. Families who emigrate, not included in a contract, shall 
immediately present themselves to the Ayuntamiento of the place 
where they wish to settle, in order that this body, in conformity 
with the instructions of the Executive, may designate the lands, 
corresponding to them, agreeably to the industry which they may 
establish ; 

5. The measurement of land shall be the following: establishing 
the vara at three geometrical feet, a straight line of five thousand 
varas shall be a League: a square, each of whose sides shall be 
one League, shail be called a sitio: and this shall be the unity of 
counting one, two, or more sitios: five sitios shall compose one 
hacienda : ; 

6. In the distribution made by Government of Lands to the 
Colonists, for the formation of villages, towns, cities and provin- 
ces, a distinction shall be made between grazing Lands, destined 
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for the raising of stock, and Lands suitable for farming or planting 
on account of the facility of irrigation. 

J. One Labor shall be composed of one million square varas 
that is to say, one thousand varas on each side, which measure- 
ment shall be the unity for counting one, two, or more Labors. 
These Labors can be divided into halves and quarters, but not 
less. 

8. To the Colonists, whose occupation is farming, there cannot 
be given less than one Labor; and those whose occupation is 
stock-raising, there cannot be given less than one sitio: 

9. The Government of itself, or by means of the authorities, 
authorized for that purpose, can augment said portions of Land as 
may be deemed proper, agreeably to the conditions and cireum- 
stances of the Colonists. 

10. Establishments made under the former Government, whie: 
are now pending, shall be regulated by this Law in all matters 
that may occur, but those that are finished shall remain in that 
State. | 

11. The government taking into consideration the provisions 
of this Law, will adopt measures for dividing out the Lands which 
may have accumulated in large portions in the hands of individu- 
als or Corporations, and which are not cultivated, indemnifying the 
proprietors for the just price of such lands, to be fixed by apprai- 
Sers. 

12. The union of many families at one place, shall be called a 
village, town, or city, agreeably to the number of its inhabitants, 
its extension, locality and other circumstances, which may charac- 
terize it, in comformity with the law on that subject. The same 
regulations for its internal Government and police shall be ob- 
served as in the others of the same class in the Empire. 

13. Care shall be taken im the formation of said new town that so 
far as the situation of the ground will permit the streets shall be 
laid off straight, running north and south, east and west. 

14. Provinces shall be formed whose superfice shall be six thou- 
sand square Leagues. 

15. As soon as a sufficient number of families may be united to 
form one or more towns, their local Government shall be regula- 
ted and the Constitutional Ayuntamientos and other local establish- 
ments formed in conformity with the Laws. 

16. The Government shall take care, in accord with the respec- 
tive ecclesiastical authority, that these new towns are provided 
with a sufficient number of spiritual pastors, and in like manner it 
will propose to Congress a plan for their decent support. 

17. In the distribution of Lands for settlement among the dif- 
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ferent provinces, the Government shall take care that the Colonists 
shall be located in those which it may consider the most import- 
ant to settle. As a general rule the Colonists who arrive first 
shall have the preference in the selection of Land. 

18. Natives of the Country shall have a preference in the dis- 
tribution of Land: and particularly the military of the army, of 
the three guarantees: in conformity with the decree of the 27th of 
March, 1821; and also those who served in the first epoch of the 
insurrection. 

19. To each of the Empresatios who introduces and estab- 
lishes families in any of the provinces designated for Colonization 
there shall be granted at the rate of three haciendas and two la- 
bors, for each two hundred families so introduced by him; but 
he will lose the right of property over said lands should he not 
have populated and cultivated them in twelve years from the date 
of the concession. The premium cannot exceed nine haciendas 
and six labors, whatever may be the number of families he intro- 
duces. 

20. At the end of twenty years the proprietors of the Lands, 
acquired in virtue of the foregoing article must alienate two-thirds 
part of said Lands, either by sale, donation, or in any other man- 
ner they please. The Law authorizes them to hold in full prop- 
erty and dominion one third-part. 

21. The two foregoing articles are to be understood as govern- 
ing the contracts made within six months, as after that time, 
counting from the day of the promulgation of this Law, the Exe- 
cutive can diminish the premium as it may deem proper, giving 
an account thereof to Congress, with such information as may be 
deemed necessary. 

22. The date of the concession for Lands constitutes an invio- 
lable Law, for the right of property and legal ownership: should 
any one through error, or by subsequent concession occupy land 
belonging to another, he shall have no right to it, further than a 
preference in case of sale, at the current prices : 

23. If after two years from the date of the concession, the col- 
onist should not have cultivated his land, the right of property 
shall be considered as renounced ; in which case, the respective 
Ayuntamiento can grant it to another. 

24. During the first six years, from the date of the concession, 
the colonists shall not pay tithes, duties on their produce, nor any 
contribution under whatever name it may be called. 

25. The next six years from the same date, they shall pay half 
tithes, and the half of the contributions, whether direct or indi- 
rect, that are paid by the other citizens of the Empire. After 
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this time, they shall in all things relating to taxes and contribu- 
tions be placed on the same footing with the other citizens. 

26. All the instruments of husbandry, machinery, and other 
utensils, that are introduced by the colonists for their use, at the 
time of their coming to the Empire, shall be free, as also the mer- 
chandise introduced by each family to the amount of two thous- 
and dollars. 

27. All foreigners who come to establish themselves in the 
Empire shall be considered as naturalized, should they exercise 
any useful profession or industry, by which at the end of three 
years they have a capital to support themselves with decency and 
are married. Those, who with the foregoing qualifications marry 
Mexicans, will acquire particular merit, for the obtaining letters of 
citizenship. 

28. Congress will grant Letters of citizenship to those who 
solicit them, in conformity with the Constitution of the Empire. 

29, Every individual shall be free to leave the Empire, and can 
alienate the Lands over which he may have acquired the right of 
preperty agreeably to the tenor of this Law, and he can likewise 
take away from the Country, all his property, by paying the duties 
established by Law. í 

30. After the publication of this Law there can be no sale or 
purchase of slaves, which may be introduced into the Empire: 
The children of slaves, born in the Empire, shall be free at fourteen 
years of age. 

31. All foreigners who may have established themselves in 
any of the provinces of the Empire, under a permission of the 
former Government, will remain on the Lands which they may 
have occupied, being governed by the tenor of this Law, in the 
distribution of said lands. a 

32. The Executive, as it may conceive necessary, will sell or 
lease the lands, which on account of their local situation may be 
the most important, being governed with respect to all others, by 
the provisions of this Law. 

January 4th, 1823. 

This is the first general Colonization Law, under which Texas 
Colonists can be said to have acquired any titles. An Imperial 
Decree was issued on the 18th February, 1823—confirming the 
provisions of the law in regard to the Empresario Austin and 
declaring also in addition : 

1. That Austin was not officially authorized to stipulate with 
the emigrants, what quantity of land they should receive in the 
new settlement, and therefor they are subject to the regulations of 
the Government, agreeably to the Law on that point; and conse- 
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quently in virtue of said law, there shall be granted to each head 
of a family, one Labor, or one League, agreeably to the occupation 
which he may profess ; offering to augment the quantity of land for 
all those who may have a numerous family, or who may merit such 
augmentation, by the establishment of a new species of industry, 
or by the perfection of those already known, or by other circum- 
stances, which may be useful to this province, or to the empire 3 
it being understood that to the colonist, who besides farming also 
dedicates himself to the raising of stock, there may be granted a 
League and a Labor, in conformity with the 8th article of said 
Law. As respects the designation of boundaries for the new es- 
tablishment, with the limits described by the Empresario (Austin,) 
it is declared to be inadmissible : 

2. Austin is authorized, in union with the Governor of Texas, 
or a Commissioner appointed by the latter, to proceed to divide 
and designate land and put each of the new colonists in posses- 
sion ef the quantity above indicated and issue to them the titles 
in the name of the Government. A certified copy of which shall 
be transmitted to the Governor for the purpose connected with 
the subject. 

3. All families over and above the said three hundred, (those for 
whom Austin had first applied,) whe come to settle in Texas, 
must establish themselves in the interior of the province, adjacent 
to the ancient settlements, in the manner prescribed by the Colo- 
nization Law. 

4, In conformity with said Colonization Law, there is granted 
to Austin, for the expenses which he has been at, a quantity of land 
in proportion to his families, agreeably to the provisions of the 
19th article of said Law and under the conditions contained in 
Said article. 

5. Austin is authorized in conformity with said Law to form a 
town, with the families who have emigrated, or may emigrate to 
the number of the three hundred of the permission, at the most 
suitable place in the section of country which they at present oc- 
cupy, taking care that it shall be as central as possible to the lands 
distributed to the colonists, who must accredit that they are Ro- 
man Apostolic Catholics and of steady habits. It being under- 
stood that the Governor of Texas or his Commissioner, in union 
with Austin can designate the place, and measure out the land for 
the establishment of said town: selling the building lots at the 
price to be regulated by appraisers; the Governor of Texas is 
required to give information of whatever may be necessary for the 
regulation of the government of said town, and that both it, and 
any others that are founded, may be furnished with spiritual 
pastors : 
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6. Austin is authorized to organize the colonists into a body of 
national militia, to preserve tranquillity, rendering an account of 
all to the Governor of Texas, and acting under his orders, and 
those of the Captain-General of the province ; also until the govern- 
ment of the settlement is organized, he is charged with the ad- 
ministration of justice, settling all differences which may arise 
among the inhabitants and preserving good order and tranquillity ; 
rendering an account to the Government of any remarkable event 
that may occur. 

7. He is further authorized, in addition to Art. 5th, to take for 
himself and his family, sufficient lots for their uses, with power to 
grant lots to useful mechanics, gratis; but all others are to pay 
for them at the price established; the proceeds of which shall be 
applied to the building of a Church and other establishments of 
public utility : 

The Colonization Law above cited, of January 4th, 1823, (in 
consequence of the change in the Government, produced by the 
revolution which resulted in the banishment of Iturbide,) was 
suspended by a Decree of the Sovereign Congress, bearing date 
the 11th of April, 1823: But a further Decree by the same body, 
dated the 14th of April, 1823, based upon a memorial of Austin, 
confirms the above cited Imperial Decree and concession therein 
made, which, of course, carries with it the immunities and bene- 
fits of the Colonization Law of January 4th, 1823. 

The first Commissioner appointed to act with Austin, as pro- 
vided in the Decree of February 18th, 1823, was the Baron de 
Bastrop, whose commission bears date the 16th of July, 1823, at 
San Fernando de Bexar; and who acted in this capacity until 
September, 1824, and completed a part of the titles to the set- 
tlers as entitled: It may be well here to note the regulation in 
relation to stamp paper, which was made about that time con- 
cerning the petitions for titles, and the titles themselves; there 
not being a sufficiency of stamps in the depot of the department: 
The Empresario was therefore authorized, ‘to stamp as much 
common paper as may be necessary for those inhabitants, doing it 
by means of a line at the top of each sheet, with these expres- 
sions: ‘Sello 30. 4 rrs. Habilitado par la nacion Mexicana para 
el ano de 1824, Alustin,’—signing it with your surname only. 
After which the interested person shall take the same paper to the 
Alcalde of the District, who, as the provisional collector of the 
revenue, Shall collect its value, and put on the margin of each 
sheet the following expressions: ‘Pago el interesado en este jus- 
gado de mi cargo les cuatro riales importe del sello anterior.’ Date 
and signature of the Alcalde. The same will be observed with 
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regard to stamps of the other classes.” ‘This authority is dated 
San Fernando de Bexar, 22d June, 1824. 

The business left unfinished by the Commissioner, the Baron 
de Bastrop, was authorized to be completed by Gaspar Flores— 
the Commissioner for the second Colony of the Empresario Aus- 
tin—and his commission for that purpose is dated Nacogdoches, 
19th March, 1827. 

In relation to the first Colony of Austin, it may be well here 
to mention one further order, viz: that given to the Commissioner 
Flores, bearing date, Saltillo, 31st May, 1827, concerning the 
register ; as follows: 

1. All the Documents, appertaining to said first Colony, shall 
be transcribed, together with the Decrees of the Government on 
the subject and the titles issued in virtue of them, to individuals 
and to said Empresario (Austin), accompanied with a plot of 
each tract of land, and of the town of San Felipe de Austin, in 
a large book, well bound and destined for that object. 

2. At the top of the first page of said book, the following 
words shall be written, ‘* Register of the Documents and Titles 
issued in the first enterprise of Colonization of the Empresario 
Stephen F. Austin, in Texas,” which shall be signed by the 
Commissioner, Empresario and Alcalde, with assisting witnesses. 

3. At the end of each document and title the following words 
shall be put: ‘ The foregoing instrument of writing is literally 
copied from its original, which is on file in the archives of this 
Colony”—date and signature of the Commissioner, Empresario, 
and Alcalde, with assisting witnesses. 

4, At the end of the Register of the whole, the following words 
shall be put: “The foregoing Register, composed of pages, 
contains literal and exact copies of all the documents and titles 
filed in the archives of the first Colony of the Empresario, citi- 
zen Stephen F.-Austin, established in Texas, in virtue of the Co- 
lonization Law, of the 4th January, 1823, and of the Decree of 
the Supreme Government of the Mexican Nation, of the 18th of 
February, 1823, confirmed by those of the Sovereign Constituent 
Congress and Supreme Executive power, dated the 11th and 14th 
April of the said year 1823, which are copied into this.book, and 
compared with their originals, by the Commissioner, citizen Gas- 
per Flores, Empresario citizen Stephen F. Austin, and the 
Alcalde of this town, (San Felipe de Austin,) in compliance with 
the instructions of his Excellency, the Governor of the State of 
Coahuila and Texas, dated 31st May, 1827, for the purpose of 
preserving and perpetuating said documents in the archives of 
said Colony in a secure form, im order that they may at all times 
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have the same value and legality in Law as their originals; im 
attestation of all which, we, the said Commissioner, Empresario, 
and Alcalde sign,” &c., &c. 

Sec. 2, Thus much in relation to Austin’s first Colony, and. 
the Laws enacted in regard to it. It is proper now to turn back 
to the Laws of Colonization adopted under the “Acta constitu- 
via de la Federacion Mexicana,”° 

The Federal Constitution of Mexico was decreed on the 31st 
January, 1824, though not finally sanctioned and promulgated 
until 4th October, 1824. 

On the 7th May, 1824, the State of Coahuila and Texas was 
formed : í 

On the 18th August, 1824, Congress passed the General Co- 
lonization Law: In virtue of this Law, the Legislature of the 
State of Coahuila and Texas passed the State Colonization Law 3 
promulgated 24th March, 1825: Both of these Laws are here 
siven— 

s GENERAL (OR NATIONAL) COLONIZATION LAW.” 

1. The Mexican nation offers to foreigners who come to estab- 
lish themselves within its Territory, security for their persons and 
property, provided they subject themselves to the laws of the 
country. 

2. This Law comprehends those Lands of the nation not the 
property of individuals, corporations, or towns, which can be co- 
lonized. 

3. For this purpose the Legislatures of all the States, will as 
soon as possible, form Colomization Laws, or regulations for their 
respective States, conforming themselves in all things to the con- 
stitutional act, general constitution, and the regulations established 
in this Law. 

4, There cannot be colonized any Lands, comprehended with- 
in twenty Leagues of the limits of any foreign nation, nor within 
ten Leagues of the coast, without the previous approbation of the 
general Supreme Executive power. 

5. If for the defence and security of the nation, the Federal 
Government should deem it necessary to use any portion of these 
lands, for the construction of warehouses, arsenals, or other pub- 
lic edifices, they can do so, with the approbation of the General 
Congress, or in its recess of the Council of Government. 

6. Until after four years from the publication of this Law, there 
shall not be imposed any tax whatever on the entrance of foreign- 
ers, who come to establish themselves for the first time in the 
nation. 

7. Until after the year 1840, the General Congress shall not 
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prohibit the entrance of any foreigner, as a colonist, unless impe- 
rious circumstances should require it, with respect to the indivi- 
duals of a particular nation. 

8. The Government, without prejudicing the objects of this 
„Law, shall take such precautionary measures as it may deem ex- 
pedient, for the security of the Confederation, as respects the for- 
eigners who come to colonize. 

9. A preference shall be given in the distribution of lands, to 
Mexican citizens, and no other distinction shall be made in re- 
gard to them, except that which is founded on individual merit, 
or services rendered the country, or under equal circumstances, a 
residence in the place where the lands to be distributed are situa- 
ted. ` 

10. The military, who in virtue of the offer made on the 27th 
March, 1821, have a right to lands, shall be attended to by the 
States, in conformity with the diplomas which are issued to that 
effect by the Supreme Executive power. - 

11. If, in virtue of the decree alluded to in the last article and 
taking into view the probabilities of life, the Supreme Executive 
power should deem it expedient to-alienate any portion of land in 
favor of any officer, whether civil or military, of the Federation, it . 
ean do so from the vacant lands of the Territories. 

12. It shall not be permitted to unite in the same hands with 
the night of property, more than one League square of land, suita- 
ble for irrigation; four square Leagues in superficies, of arable 
land without the facilities of irrigation ; and six square Leagues in 
superficies, of grazing land. 

13. The new Colonists shall not transfer their property în mort- 
main (manus muertos. ) ` 

14. This Law guarantees the contracts which the Empresarios 
make with the families, which they bring at their own expense, 
provided they are not contrary to the Laws. 

15. No person, who by virtue of this Law, acquires a title to 
lands, shall hold them if he is domiciliated out of the limits of the 
Republic. 

16. The Government in conformity with the provisions estab- 
lished in this law will proceed to colonize the Territories of the 
Republic. | 

August 18th, 1824. 


«COLONIZATION LAW OF THE STATE OF COAHUILA AND 
TEXAS.” 


1. All foreigners, who in virtue of the General Laws of the 18th 
August, 1824, which guarantees the security of their persons and 


property, in the Territory of the Mexican Nation, wish to remove to 
16 
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any of the settlements of the State of Coahuila and Texas, are at 
liberty to do so; and the said State invites and calls them. 

2. Those who do so instead of being incommoded shall be ad- 
mitted by the local authorities of said settlements, who shall freely 
permit them to pursue any branch of industry that they may think 
proper, provided they respect the General Laws of the Nation and 
those of the State. 

3. Any foreigner already in the limits of the State of Coahuila 
and Texas, who wishes to settle himself in it, shall make a decla- 
ration to that effect, before the Ayuntamiento of the place, which 
he selects as his residence; the Ayuntamiento in such ease shall 
administer to him the oath, which he must take, to obey the Fede- 
ral and State Constitutions, and observe the religion which the 
former prescribes ; the name of the person and his family if he has 
any shall then be registered in a book kept for that purpose, with 
a statement of where he was born, and whence from, his age, 
whether married, occupation, and that he has taken the oath pre- 
scribed, and considering him from that time domiciliated and not 
before. 

4. From the day in which any foreigner has been enrolled, as 
an inhabitant, in conformity with the foregoing article, he is at 
liberty to designate any vacant land, and the respective political 
authority will grant it to him in the same manner as to a native of 
the country, in conformity with the existing laws of the Nation, 
under the condition that the proceedings shall be passed to the 
Government for its approbation. 

5. Foreigners of any nation, or a native of any of the Mexican 
States, can project the formation of new towns on any lands en- 
tirely vacant, or even on those of an individual in the case men- 
tioned in the 35th article below; but the new settlers who present 
themselves for admission, must prove their christianity, morality 
and good habits, by a certificate from the authorities where they 
formerly resided. 

6. Foreigners who emigrate at the time in which the General 
Sovereign Congress may have prohibited their entrance for the 
purpose of colonizing, as they have the power to do, after the year 
1840, or previous to that time, as respects those of any particular 
nation, shall not then be admitted ; and those who apply in proper 
time shall always subject themselves to such precautionary mea- 
sures of national security, which the Supreme Government, with- 
out prejudicing the object of this law, may think proper to adopt 
relative to them. l 

Je The Government shall take care that within the twenty 
Leagues bordering on the limits of the United States of the North, 
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and ten leagues in a straight line from the coast of the Gulf of 
Mexico, within the limits of this State, there shall be no other 
settlements except such as merit the approbation of the Supreme 
Government of the Union, for which object, all petitions on the 
subject, whether made by Mexicans or foreigners, shall be passed 
to the Superior Government, accompanied by a corresponding 
report. 

8. The projects for new settlements in which one or more per- 
sons offer to bring at their own expense, one hundred or more 
families, shail be presented to the Government, and if found con- 
formable with this law, they will be admitted; and the govern- 
ment will immediately designate to the contractors the land where 
they are to establish themselves, and the term of six years, within 
which they must present the number of families they contracted 
for, under the penalty of losing the rights and privileges offered in 
their favor, in proportion to the number of families which they 
fail to introduce, and the contract totally annulled if they do not 
bring at least one hundred families. 

9. Contracts made by the contractors or undertakers, ( Empre- 
sarios ), with the families brought at their expense, are guaranteed 
by this law, so far as they are conformable with its provisions. 

10. In the distributions of land, a preference shall be given to 
the military entitled to them, by the diplomas issued by the Su- 
preme Executive power, and the Mexican citizens who are not 
military, among whom there shall be no other distinction than 
that founded on their individual merit, or services performed for 
the country, or in equal circumstances, a residence in the place 
where the land may be sittiated; the quantity of Land which may 
be granted is designated in the following articles : 

11. A square of Land, which on each side has one League, or 
five thousand varas, or what is the same thing, a superficies of 
twenty-five million varas, shall be called a sitio, and this shall be 
the unity for counting one, two, or more sitios; and also the unity 
for counting one, two, or more Labors shall be one million square 
varas, or one thousand varas on each side, which shall compose a 
Labor. The vara for this measurement shall be three geometrical 
feet. 

12. Taking the above unity as a basis, and observing the dis- 
tinction which must be made between grazing Land, or that which 
is proper for raising of stock, and farming Land with or without 
the facility of irrigation, this Law grants to the contractor or con- 
tractors, for the establishment of a new settlement, for each hun- 
dred families, which he may introduce and establish in the State, 
five sitios of grazing land, and five Labors, at least the one-half of 
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which shall be without the facility of irrigation; but they can only 
receive this premium for eight hundred families, although a greater 
number should be introduced, and no fraction whatever, less than 
one hundred, shall entitle them to any premium, not even propor- 
tionally. ; 

13. Should any contractor or contractors, in virtue of the num- 
ber of families which he may have introduced, acquire in con- 
formity with the last article, more than eleven square Leagues of 
land, itshall nevertheless be granted, but subject to the condition 
of alienating the excess, within twelve years; and if it is not 
done, the respective political authority shall do it, by selling it at 
public sale, delivering the proceeds to the owners, after deducting 
the costs of sale. 

14. To each family comprehended in a contract, whose sole 
occupation is the cultivation of Land, one Labor shall be given ; 
should he also be a stock raiser, grazing Land)Shall be added to 
complete a sitio; and should his only occupation be raising of 
stock, he shall only receive a superfice of grazing Land equal to 
twenty-four million square varas, (being a sitio less one Labor.) 

15. Unmarried men shall receive the same quantity when they 
enter the matrimonial state, and foreigners who marry native Mexi- 
cans, shall receive one-fourth mere; those who are entirely single, 
or who do not form a part of some family, whether foreigners or 
natives, shall content themselves with the fourth part of the above 
mentioned quantity, which is all that can be given them until 
they marry. 

16. Families, or unmarried men, who entirely of their own 
accord have emigrated, and may wish to unite themselves to any 
new towns, can at all times do so, and the same quantity of land 
shall be assigned them, which is mentioned in the last two 
articles ; but if they do so in the first six years from the establish- 
ment of the settlement, one Labor more shall be given to families ; 
and single men in place of the quarter designated in the. 15th 
article, shall have the third part. 

17. It appertains to the government to augment the quantity 
indicated in the 14th, 15th, and 16th articles, in proportion to the 
family, industry and activity of the colonists, agreeably to the in- 
formation given on these subjects by the Ayuntamientos and Com- 
missioners; the said government always observing the provision 
of the 12th article, of the Decree of the General Congress on the 
subject. 

18. The families who emigrate in conformity with the 16th 
article, shall immediately present themselves to the political au- 
thority of the place which they may have chosen for their residence, 
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who finding in them the requisites, prescribed by this law for 
new settlers, shall admit them and put them in possession of the 
corresponding lands, and shall immediately give an account 
thereof to the Government; who of themselves, or by means of a 
person commissioned to that effect, will issue them a title. 

19. The Indians of all nations, bordering on the State, as well 
as wandering tribes that may be within its limits, shall be received 
in the markets, without paying any duties whatever for commerce, 
in the products of the country: and if attracted by the moderation 
and confidence, with which they shall be treated, any of them, 
after having first declared themselves in favor of our religion and 
institutions, wish to establish themselves in any settlements that 
are forming, they shall be admitted, and the same quantity of land 
given them, as to the settlers spoken of in the 14th and 15th 
articles, always preferring native Indians to strangers. 

20. In order that there may be no vacancies between tracts, of 
which great eare shall be taken in the distribution of lands, it shall 
be laid off in squares, or other forms, although irregular, if the 
local situation require it; and in said distribution, as well as the 
assignation of lands for new towns, previous notice shall be given 
to the adjoining proprietors, if any, in order that dissensions and 
law suits may be prevented. 

21. If by error in the accession, any land shall be granted, be- 
longing to another, on proof being made of that fact, an equal 
quantity shall be granted elsewhere, to the person who may have 
thus obtained it through error, and he shall be indemnified by the 
owner of such land for any improvements he may have made; the 
just value of which improvements shall be ascertained by the 
appraisers. 

22. The new settlers, as an acknowledgment, shall pay to the 
State, for each sitio of pasture land, thirty dollars; two dollars 
and a half for each labor without the facility of irrigation, and 
three dollars and a half for each one that can be irrigated, and so 
on, proportionally to the quantity and quality of the land distributed ; 
but the said payments need not be made, until six years after the 
settlement, and by thirds; the first within four years; the second 
within five years, and the third within six years, under the penalty 
of losing the land, for a failure in any of said payments ; there are 
excepted, from this payment, the contractors, and military spoken 
of in the 10th article; the former with respect to lands given them 
as a premium, and the latter for those which they obtained in con- 
formity with their diplomas. 

23. The Ayuntamientos of each municipality (comarca) shall 
collect the above mentioned funds, gratis, by means of a commit- 
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tee, appointed either within, or without their body: and shall re- 
mit them as they are collected to the treasurer of their funds : who 
will give the corresponding receipt, and without any other com- 
pensation than two and a half per cent. which is all that shall be 
allowed him; and he shall hold the funds at the disposition of the 
Government, rendering an account every month of the amounts 
received and remitted, of any remissness or fraud he shall observe 
in their collection: for the correct management of all which, the 
person employed, and the committee and the individuals of the 
Ayuntamientos, who appoint them, shall be individually responsi- 
ble; and that this responsibility may be at all times effectual, the 
said appointments shall be made vive voce, and information 
thereof shall be immediately given to the Government. 

24, The Government will sell to Mexicans, and to them only, 
such lands as they may wish to purchase, taking care that there 
shall not be united in the same hands more than eleven sitios ; and 
under the condition, that the purchaser must cultivate what he ac- 
quires by this title within six years from its acquisition, under the 
penalty of losing them: the price of each sitio, subject to the 
foregoing conditions, shall be one hundred dollars, if it be pasture 
land: one hundred and fifty dollars, if it be farming land without 
the facility of irrigation; and two hundred dollars if it can be ir- 
rigated. 

25. Until six years after the publication of this law, the legis- 
lature of this state cannot alter it as regards the acknowledgment 
and price to be paid forland, or as regards the quantity and qual- 
ity, to be distributed to the new settlers, or sold to Mexicans. 

26. The new Settlers, who within six years from the date of 
the possession have not cultivated or occupied the lands granted 
them according to its quality, shall be considered to have renounc- 
ed them; and the respective political authority shall immediately 
proceed to take possession of them and recall the titles. 

27. The Contractors and Military heretofore spoken of, and 
those who by purchase have acquired lands, can alienate them at 
any time, but the successor is obliged to cultivate them in the 
same time, that the original proprietor was bound to do; the 
other settlers can alienate theirs whem they have totally cultivated 
them and not before. 

28. By testamentary will, made in conformity with the existing 
Laws, or those which may govern in future, any new colonist 
from the day of his settlement, may dispose of his land, although 
he may not have cultivated it, and if he die intestate, his property 
shall be inherited by the person, or persons entitled by the laws 
to it; the heirs being subject to the same obligation and condi- 
tion, imposed on the original grantee. 
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29. Lands, acquired by virtue of this Law, shall not, by any 
title whatever, pass into mortmain. 

30. The new settler, who wishing to establish himself in a for- 
eign country, resolves to leave the territory of the state, can do so 
freely, with all his property; but after leaving the state, he shall 
not any longer hold his land, and if he had not previously sold it, 
or the sale should not be in conformity with the 27th article, it 
shall become entirely vacant. 

31. Foreigners, who in conformity with this law have obtained 
land and established themselves in any new settlement, shall be 
considered from that moment naturalized im the country; and by 
marrying a Mexican, they acquire a particular merit to obtain let- 
ters of citizenship of the State, subject however to the provisions 
which may be made relative to both particulars, i in the Constitu- 
tion of the State. 

32. During the first ten years, counting from the day on which 
the new settlements may have been established, they shall be free 
from all contributions, of whatever denomination, with the excep- 
tion of those, which in case of invasion by any enemy, or to pre- 
vent it, are generally imposed; and all the produce of agriculture 
or industry of the new settlers shall be free from excise duty (al- 
cabala) or other duties, throughout every part of the State, with 
the exception of the duties referred to in the next article; after the 
termination of that time, the new settlements shall be on the same 
footing as to taxes, with the old ones, and the Colonists shall also 
in this particular, be on the same footing with the other inhabi- 
tants of the State. 

33. From the day of their settlement, the new Colonists shall 
be at liberty to follow any branch of industry, and can also work 
mines of every description, communicating with the Supreme 
Government of the Confederation, relative to the general revenue 
appertaining to it, and subjecting themselves in all other particu- 
lars to the ordinances, or taxes established, or which may be es- 
tablished, on this branch. 

34. Towns shall be founded on the sites deemed most suitable 
by the Government, or the person commissioned: for this effect, and 
for each one, there shall be designed four square Leagues, whose 
area may be in a regular, or irregular form, agreeably to the situa- 
tion. 

35. Hf any of the said sites should be the property of an indivi- 
dual, and the establishment of new towns on them should noto- 
riously be of general utility, they can notwithstanding be appro- 
priated to this object, previously indemnifying the owner for its 
just value, to be determined by appraisers. 
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36. Building lots in the new towns shall be given, gratis, to the 
contractors of them, and also to artists of every class, as many as 
are necessary for the establishment of their trade; and to the other 
settlers they shall be sold at public auction, after having been pre- 
viously valued, under the obligation to pay the purchase money 
by instalments of one-third each; the first in six months ; the se- 
cond in twelve months, and the third in eighteen months ; but all 
owners of lots including contractors and artists shall annually pay 
one dollar for each lot, which, together with the produce of the 
sales, shall be collected by the Ayuntamientos and applied to the 
building of churches in said towns. 

37. So far as practicable the towns shall be composed of natives 
and foreigners, and in their delineations great care should be taken 
to lay off the streets straight, given them a direction from north to 
south and from east to west, when the site will permit it. 

38. For the better location of said new towns, their regular for- 
mation and exact partition of their lands and lots, the Government 
on account of having admitted any project and agreed with the 
contractor or contractors, who may have presented it, shall com- 
mission a person of intelligence and confidence, giving him such 
particular instructions as may be’ deemed necessary and expedient; 
and authorizing him under his own responsibility, to appoint one 
or more surveyors to lay off the town scientifically, and do what- 
ever else may be required. 

39. The Governor, in conformity with the last fee-bill (Arancel) 
of Notaries Public of the ancient audience of Mexico, shall desig- 
nate the fees of the commissioner, who in conjunction with the 
Colonists, shall fix the surveyor’s fees; but both shall be paid by 
the Colonists, and in the manner which all parties among them- 
selves may agree upon. 

40. As soon as at least forty families are united in one place, 
they shall proceed to the formal establishment of the new towns, 
and all of them shall take an oath to support the General and State 
Constitutions; which oath will be administered by the commis- 
sioner; they shall then in his presence proceed for the first time 
to the election of their municipal authority. 

4l. A new town, whose inhabitants shall not be less than two 
hundred, shall elect an Ayuntamiento, provided there is not another 
one established within eight Leagues, in which case it shall be 
added to it. The number of individuals, which are to compose 
the Ayuntamiento, shall be regulated by the existing laws. 

42. Foreigners are eligible, subject to the provisions which the 
Constitution of the State may prescribe, to elect the members of 
their municipal authorities, and to be elected to the same. 
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43. The municipal expenses, and all others which may be con- 
sidered necessary, or of common utility to the new towns, shall 
be proposed to the Governor, by the Ayuntamientos through the 
political chief, accompanied with a plan of the taxes (arbitrios), 
which in their opinion may be just, and best calculated to raise 
them, and should the proposed plan be approved by the Governor, 
he shall order it to be executed, subject however to the resolution 
of the Legislature, to whom it shall be immediately passed with 
his report and that of the political chief, who will say whatever 
occurs to him on the subject. 

44. For the opening and improving of roads and other public 
works in Texas, the Government will transmit to the chief of that 
department the individuals who, in other parts of the State, may 
have been sentenced to publie work as vagrants, or for other 
crimes; these same persons may be employed by individuals for 
competent wages, and as soon as the time of their condemnation 
is expired, they can unite themselves as Colonists to any new set- 
tlement, and obtain the corresponding lands, if their reformation 
shall have made them worthy of such favor in the opinion of the 
chief of the department, without whose certificate they shall not 
be admitted. 

45. The Government, in accord with the respective ordinary 
ecclesiastics, will take care to provide the new settlements with 
the .competent number of pastors, and in accord with the same 
authority, shall propose to the Legislature for its approbation, the 
salary which the said pastors are to receive, which shall be paid 
by the new settlers. 

46. The new settlers, as regards the introduction of slaves, 
shall subject themselves to the existing laws, and those which 
may hereafter be established on the subject. 

47. The petitions, now pending relative to the subject of this 
law, shall be despatched in conformity with it, and for this pur- 
pose they shall be passed to the Governor; and the families who 
may be established within the limits of the State, without having 
any land assigned them, shall subject themselves to this law, 
with respect to those who are within twenty leagues of the limits 
of the United States of America, and ten leagues in a straight 
line of the coast of the Gulf of Mexico. 

48. This Law shall be published in all the villages of the 
State, and that it may arrive at the notice of all others throughout 
the Mexican Confederation, it shall be communicated to their 
respective Legislatures, by the Secretary of this State; and the 
Governor will take particular care to send a certified copy of it, 
in compliance with the 161st article of the Federal Constitution, 

17 
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to the two houses of Congress and the Supreme Executive power 

of the nation, with a request to the latter to give it general circu- 

lation through foreign States, by means of his Ambassadors :— 
March 24th, 18265. 

Austin afterwards, to wit: on the 4th June, 1825, in accordance 
with the foregoing law of Colonization, completed a contract with 
the State of Coahuila and Texas for the colonization of five hun- 
dred families; the limits of which colony are as follows: 

“ Commencing on the West Bank of the river San Jacinto, at 
the termination of the ten league reserve from the Gulf of Mex- 
ico, and thence following up the right bank of said river to its 
head, thence due north to the road leading from Bexar to Nacog- 
doches; thence following said road westwardly, to a point from 
whence a line due south will strike the La Baca to within tem 
leagues of the Gulf of Mexico, and thence eastwardly along the 
said ten league line parallel with the coast, to the place of 
beginning.” . 

And afterwards, to wit: on the 20th July, 1828, Austin com- 
pleted a further contract with the Government, for settling “the 
reserve land on the coast, between the La Baca and the San Ja- 
cinto rivers,” by the introduction of three hundred families more. 

Of the second Colony—viz: that of five hundred families, 
Gasper Flores was appointed Commissioner: Of the third, viz: 
that of three hundred families on the reserve land, the commis- 
sion was vested in the Empresario Austin. 

The above-mentioned contracts will be found at length in 
< Whites New Recopilacion,” vol. 1. 610—622. 

Sec. 3. The commissioner for the distribution of Lands to 
new Colonists, who settle under the Colonization Law of March 
24th, 1825, is to conform to the following instructions : 

1. He is obligated, pursuant to the contract made by the Em- 
presario with the government and to the Colonization Law, to ex- 
amine scrupulously the certificates which colonists from foreign _ 
countries are required to bring from the authorities of the place 
from which they come, thereby proving themselves to be of the 
Christian Religion and to possess a good moral character, without 
which requisites they shall not be admitted in the colony. 

2, In order to guard against false certificates, the commissioner 
shall admit none until after the Empresario, to whom they shall 
previously be transmitted, shall give information in writing relative 
to the legitimacy of the same. 

3. He shal] administer to each of the new colonists from foreign 
countries the oath in form, to obey the Constitution of this Republic, 
that of the State, and the general and special laws of the country. 
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4, He shall issue the Land titles in the name of the State, in con- 
formity to the law, giving the new settlers possession of the same 
in legal form, and previously citing the adjoining proprietors, 
should there be any. 

5. He shall not give possession to any colonist, settled or in- 
tending to settle within twenty frontier, or border leagues of the 
United States of the North and ten of the Gulf of Mexico, unless 
the person interested shall present him a special order of govern- 
ment, wherein the approbation thereof of the National Govern- 
ment shall be manifested. ` 

6. He shall adopt the necessary measures that no vacant lands 
be left between possessions, and in order that the limits of each 
one may be known at first sight, he shall oblige the colonists to set 
land marks upon their lands within one year, with fixed and per- 
manent boundaries. 

7. He shall appoint under his own responsibility the surveyor, 
who shall run off the lands scientifically, previously requiring him 
to take the oath in form, well and faithfully to execute the duties 
of his office. 

8. He shall forma book, in calf, of paper bearing the impression 
of the third seal, wherein he shall write the titles of the lands 
which he distributes to the colonists, specifying their names, the 
boundaries, and other requisites and legal circumstances; and he 
shall take from the said book attested copies of each possession 
upon paper of the second seal, which he shall deliver to the per- 
son interested to serve him for a title. 

9. Each settler shall pay the value of the stamp paper used in 
issuing his titles, both in the original and in the attested copy. 

10. Said book shall be preserved in the archives of the new col- 
ony, and an abstract shall be taken therefrom to be transmitted to 
government, containing the number and names of all the colonists, 
the quantity of land given to each, expressing those which are 
for cultivation, irrigable or not irrigable, and those which are 
given them for grazing lands. 

11. He shall select the site most appropriate for founding the 
towns which are to be established, according to the number of 
families of which the colony cone bearing in mind the provi- 
sions of the Colonization Law upon the subject. 

12. The site destined for a new town having been determined, 
he shall see that the principal lines run North and South, Kast 
and West :—he shall designate a square, measuring one hundred 
and twenty varas on each side, exclusive of the streets, to be call- 
ed the Principal, or Constitutional Square. , This shall be the cen- 
tral point, from which the streets shall run for forming squares or 
blocks thereon, agreeably to the accompanying plan. 
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13. The block fronting the principal square upon the east side 
shall be destined for a Church, Curate’s dwelling, and other ecele- 
siastical edifices; and that on the west for Municipal Buildings, 
or Town Halls. Im another suitable place, he shall point out a 
block for a Market Square, one fora Jail and House of Correction, 
one for a School and other buildings for public instruction, and 
another without the limits of the town for a Burial Ground. 

14, He shall cause the streets to be laid off straight, twenty 
yards wide, for the salubrity of the town. 

15. Mechanics, who on the founding of a new town, present 
themselves to settle therein, shall be entitled to a lot each, to be 
attended with no expense, except the cost of the stamped paper 
necessary for issuing their titles, and the small tax of one dollar 
per annum for building the church. 

16. The lots mentioned in the preceding article shall be dis- 
tributed by lot, with the exception of the Empresario, to whom 
two lots shall be given in the site he selects. 

17. The other lots shall be valued by appraisers and sold out 
to the other Colonists according to the valuation. Should there 
be several applicants for any lot, or lots, on account of their more 
eligible situation or other circumstances that may cause competi- 
tion, they shall decide by lot in the manner provided in the prece- 
ding article. The product of the said lots shall be appropriated 
to building a church in the town. 

18. He shall proceed, together with the Empresario, to have ail 
the inhabitants belonging to the jurisdiction of each town take lots 
therein and build their houses within the time specified, under 
penalty of forfeiting their lots. 

19. He shall form a book, in calf, for each new town, wherein 
the appropriation of lots, whether by donation or sale, shall be re- 
corded expressing their boundaries and other particulars agreeably 
to the usual form, from which attested copies shall be taken upon 
paper of the corresponding stamp, to be delivered to the persons 
interested to serve them as titles. 

20. He shall execute a topographical plan comprising the towns 
founded in the Colony, which he shall forward to the Government, 
leaving in the Colonial register an exact copy thereof.. 

21. He shall cause a ferry to be established at each crossing of 
the rivers upon the highways, whereon any town is founded: the 
flat, or boat to be provided at the expense of the inhabitants of the 
said town; establishing moderate rates of toll, out of which the 
ferryman shall be paid, the boats repaired, and the remainder add- 
ed to the public funds. 

22. In places where there is no town he shall charge the Colo- 
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nist settling in any of the same, with the establishment of ferries, 
taking a moderate toll until these taxes are rented out for the use 
of the State. Colonists, who resolve to establish ferries on the 
terms herein indicated, shall keep an exact and certified account 
of the expense they incur in building boats, and another, also ate 
tested, of the product of the toll, to entitle them, when these taxes 
are rented by the State, to receive an indemnification for the de- 
ficiency of the toll, at present allowed them, for covering the ex- 
pense. 

23. He shall preside at the popular elections mentioned in Ar- 
ticle 40 of the Colonization Law, for choosing the Ayuntamiento 
and putting the persons chosen in possession of office. 

24. He shall take special care that the portions of Land grant- 
ed the Colonists by Articles 14, 15, and 16, be measured by the 
Surveyors with the greatest accuracy, without permitting any one 
to take more land than what is pointed out by the law, and in the 
contrary event he shall be personally responsible. 

25. Should any Colonist, agreeably to Article 17, solicit to 
have the quantity of land pointed out in the foregoing mentioned 
articles increased in his favor, on account of his family, industry 
and enterprise, he shall manifest the same, setting forth the rea- 
sons in which he founds his petition, in writing, to the Commis- 
sioner, who shall forward the same to the Executive, accompanied 
by his respective report, under the most rigid responsibility of 
providing what is proper. 

26. All public instruments, titles or documents whatever, drawn 
by the Commissioner, shail be written in the Spanish language : 
the same shall be used in memorials, decrees and reports, pre- 
sented by the Colonists or Empresarios on any subject whatever, 
whether to be transmitted to the Government, or deposited in the 
archives of the Colony. 

27. All public instruments of possession and attested copies 
signed by the Commissioner shall be attested by two assisting 
witnesses. 

28. The Commissioner shall be personally responsible for all 
acts and provisions by him effected or performed in violation of 
the Colonization Law and these instructions. 

29. The Commissioner shall not grant any land of himself, nor 
give possession upon those traced out for Empresas, so long as 
these are not concluded, without the knowledge and consent of 
the Empresario himself, even should the said grant be authorized 
by the Executive. 

September 4th, 1827. 
On the 15th of May, 1828, Congress issued the Decree No. 62, 
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regulating the pay of Commissioners for their services, and on the 
Ist of April, 1830, they issued another Decree No. 128,} on the 
same subject, in part reforming and explaining the foregoing in- 
structions, both which laws the Commissioners were charged to 
bear in mind. 

Decree No. 10, of the Congress of Coahuila and Texas, pro- 
vides : 

1. The lands acquired by virtue of the Colonization Law, whe- 
ther general laws of the Republic-or private laws of the State, by 
native or foreign colonists and by Empresarios, shall not be sub- 
ject to the payment of debts contracted previous to the acquisition 
of said lands, from whatever source the said debts originate or 
proceed. 

2. Until after the expiration of twelve years from having held 
legal possession, the colonists and Empresarios cannot be sued, or 
incommoded by the Judges on account of said debts. 

3. After the expiration of the term prefixed in the foregoing 
article, although they may be sued for said debts, they shall not 
be obliged to pay them in lands, implements of husbandry, or tools 
of their trade or machines, but expressly in fruits or money, in a 
manner not to affect their attention to their families, to their hus- 
bandry, or art they profess. 

January 13th, 1829. 

And Decree No. 43, passed February 9th, 1828, exempts the 
inhabitants of the new Texas Colonies from complying with the 
stamp paper law for ten years, as provided in Article 32, of the 
Colonization Law of March 24th, 1825, except as regards title to 
property, and the formation of the books of each town; but they 
may use common paper, and documents and instruments written 
upon the same, whether public or private, shall be valid and legal. 

Decree No. 190,} provides for the settlement of vacant lands by 
Mexicans. ™ 

Decree No. 272,} makes provision for selling the vacant Lands 
of the State at public auction; and permits foreigners to become 
purchasers and settlers who have received titles to sell their 
lands at any time; only requiring the purchaser thereof to fulfil 
' the duties of the vender to the State, and holding the land liable 
for the responsibility. If lands at the public sale do not bring 
the minimum price, (ten dollars per millonada), they shall be open 
for any person to purchase them at said price; sep the neces- 
sity of again opening the auction.j—See Decrees, 287, 289, 293, 


995, 299.+ 


; See note attached to the end of * Land Laws. ’ 
* See Appendix, No. IX. 
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Decree No. 309, provides as follows : 

1. All persons or families now residing in Texas, and who shall 
have emigrated previous to the date of this law for the purpose of 
settling in the country, and who have not received lands according 
to the Colonization Laws, are hereby declared to be entitled to the 
portions designated by the law of March 24th, .1825, provided 
they possess the qualifications therein prescribed. 

2. Those favored in the preceding article, who emigrated prior 
to the 28th of April, 1832, shall pay as an acknowledgment at the 
time of receiving their titles, the amount specified in Article 22d, 
of the law of March 24th, 1825; and those who came since, at 
the rate of sixty dollars a sitio for grazing, and five dollars a labor 
for temporal land. 

3. The Executive shall appoint a Commissioner for each of the 
three departments of Texas, to issue the titles, corresponding to 
the persons mentioned in this law, agreeably to the Commissioners’ 
instructions of September 4th, 1827, without being restricted by 
Article 29th, of said instructions. Said Commissioners shall be 
paid by the persons interested, agreeably to the provision made by 
Decree No. 62, of May 15th, 1828. 

4. The Executive shall take the proper measures in order that 
this law may be carried into effect as soon as possible. 

May 2d, 1835. 

Decree No. 314, is to the effect following : 

1. In the colonization contracts that are now pending, and Te- 
quired to be fulfilled in conformity with the law of March, 1825, 
the 29th article to the Commissioners’ instructions of September 
Ath, 1827, so far as it requires the consent and approbation of the 
Empresarios, shall not be in force. 

2. Empresarios have no right to exact any kind of compensation 
of families or persons who have not emigrated to the country at 
their expense, even should they have acquired lands within the 
limits of their empresas : 

3. No change shall be made in any of the possessions that 
should have been. given with the consent of the Empresarios, or 
without it, provided that the express concession of the Executive, 
and the other formalities required by law, shall have preceded. 

4. Should the foregoing article result to the prejudice of the 
Empresarios in the occupation of lands already distributed, they 
shall be allowed the sole recourse of bemg compensated by the 
Executive with other vacant lands, sufficient for placing the fami- 
lies for which they contracted : 

May 16th, 1835. 
Decrees, No. 316, 317, 318 and 323 relate to special contracts 
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made with certain Empresarios—and to a special commission for 
the examination of land titles in the Departments of Bexar, Na- 
cogdoches and Brazos. 

Sec. 4 The next Enactments upon the subject are to be found 
in the proceedings of the ‘‘ Consultation and Provisional Govern- 
ment,” in 1835-6. 

By article 8th of the Declaration in Convention itis guaranteed ; 
«That Texas will reward by donations in Land, all who volunteer 
their services in her present struggle, and receive them as citi- 
Zens? —p. 4. 

‘All Land Commissioners, Empresarios, Surveyors, or persons 
in anywise concerned in the location of land, be ordered forthwith 
to cease their operation during the agitated and unsettled state of 
the country, and continue to desist from further locations until the 
Land Office can be properly systematized by the competent au- 
thorities which may be hereafter established ; that fit and suitable 
persons be appointed to take charge of all the archives belonging 
to the different Land Offices and deposite the same in safe places, 
secure from the ravages of fire and the devastations of enemies: 
and that the persons so appointed be fully authorized to carry the 
same into effect, and be required to take and sign triplicate 
schedules of all the books, papers and documents found in the 
several Land Offices, one of which shall be given to the Governor 
and Council, one left in the hands of the Officers of the Land 
Office, the other to be retained by the said persons: and they are 
enjoined to hold the said papers and documents in safe custody, 
subject only to the orders of the Provisional Government, or such 
competent authority as may hereafter be created. And the said 
persons shall be three from each Department, as Commissioners to 
be forthwith appointed by this house, to carry this resolution into 
full effect, and report thereof to the Governor and Council: that 
the political chiefs immediately cease their functions. The dif- 
ferent Archives of the different primary Judges, Alcaldes and other 
municipal officers of the various Jurisdictions shall be handed ever 
to their successors in office, immediately after their election and 
appointment, and the Archives of the several political Chiefs of 
Nacogdoches, Brazos and Bexar shall be transmitted forthwith to 
the Governor and Council, for their disposition.” —Art. xiv. p. 8, 9. 

Jipproved Nov. 13th, 1835. 

« All persons, now im Texas and performing the duties of citi- 
zens, who have not acquired their quantum of Land, shall be 
entitled to the benefit of the Laws on Colonization under which 
they emigrated; and all persons who may emigrate to Texas 
during her conflict for Constitutional Liberty and perform the 
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duties of citizens, shall also receive the benefits of the Law wader 
which they emigrated.” —Ar?. xv. p. 19. 
November, 1835. 

‘All grants, sales and conveyances of Lands, illegally, or 
fraudulently made by the Legislature of the State of Coahuila and 
Texas, located, or to be located within the limits. of Texas, arè 
hereby solemnly declared null, void, and of no effect :—Art. xviii. 
p. 10. 

November, 1835. 

* All persons who leave the country in its present crisis with a 
view to avoid a participation in its present struggle, without per- 
mission from the Alcalde, or Judge of their Municipality, shall for- 
feit all, or any lands they may hold, or. may have a claim to, for 
the benefit of this Government; provided, nevertheless that widows 
and minors are not included in this provision.”*—rt. xix. p. 10. 

November, 1835. 

See further; “ Bounty Lands,’ Sec. 1. 

Sec. 5. The next step in this inquiry is in the formation of the 
Government of the Republic of Texas, as at present constituted, 
under the Declaration of her Independence, made on the 2d 
March, 1836. The Constitution contains wise provisions for the 
protection of the great interests involved in the adjustment and 
elucidation of Land Titles; nor has been mindless of the facilities 
previously afforded to the entrance of fraud and speculation; nor 
at the same time backward in attempting their correction. It is 
ordained therein as follows : 

c All persons who shall leave the country for the purpose of 
evading a participation in the present struggle, or shall refuse to 
participate in it, or shall give aid or assistance to the present enè- 
fay, shall forfeit all rights of citizenship, and such lands as they 
may hold in the Republic.”—G. P. See: 8, p. 19.. ` 

c All citizens now living in Texas, who have not received 
their portion of Land, in like manner as Colonists, shall be enti- 
tled to their Land in the following proportion and manner; every 
head of a family shall be entitled to one League and Labor of 
land: and every single man of the age of seventeen and upwards, 
shall be entitled to the third part of one League of Land. All 
citizens who may have, previously to the adoption of this Consti- 
tution, received their League of Land as heads of families, and 
their quarter of a League of Land as single persons, shall receive 
such additional quantity, as will make the quantity of Land re- 
ceived by them equal to one League and Labor, and one-third of a 
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League; unless by bargain, sale, or exchange, they have trans- 
ferred, or may henceforth transfer their right to said Land, or a 
portion thereof, to some other citizen of the Republic; and in 
such case the person to whom such right shall have been transfer- 
red shall be entitled to the same as fully and amply as the person 
making the transfer might or could have been : 

“« No alien shall hold land in Texas, except by titles emanating 
directly from the Government of this Republic: But if any citi- 
zen of this Republic should die intestate, or otherwise, his chil- 
dren, or heirs, shall inherit his estate, and aliens shall have a rea- 
sonable time to take possession of and dispose of the same, in a 
manner hereafter to be pointed out by law. Orphan children, 
whose parents were entitled to land under the Colonization Laws 
of Mexico, and who now reside in the Republic shall be entitled 
to all the rights of which their parents were possessed at the time 
of their death : 

‘¢ The citizens of the Republic shall not be compelled to reside 
on the land, but shall have their lines plainly marked : i 

‘¢ All orders of survey legally obtained by any citizen of the Re- 
public, from any legally authorized commissioner, prior to the act 
of the late Consultation closing the Land Offices, shall be valid: 

‘¢ In all cases the actual settler and occupant of the soil shall be 
entitled, in locating his land, to include his improvement, in pre- 
ference to all other claims not acquired previous to his settlement, 
according to the law of the land and this Constitution; provided, 
that nothing herein contained shall prejudice the rights of any 
other citizen from whom a settler may hold land by rent, or lease: 

s And whereas, the protection of the public domain from unjust 
and fraudulent claims, and quieting the people in the enjoyment 
of their lands is one of the great duties of this Convention; and 
whereas the Legislature of Coahuila and ‘Texas, having passed an 
act in the year 1834, in behalf of General John T. Mason, of New 
York, and another on the 14th day of March, 1835, under which 
the enormous amount of eleven hundred Leagues of Land has been 
claimed by sundry individuals, some of whom reside in foreign 
countries, and are not citizens of the Republic,—which said acts 
are contrary to articles fourth, twelfth and fifteenth of the laws of 
1824 of the General Congress of Mexico, and one of said acts, for 
that cause has, by said General Congress of Mexico, been declared 
null anid void: It is hereby declared that the said act of 1834, 
in favor of John T. Mason, and of the 14th of March, 1835, of the 
said Legislature of Coahuila and Texas, and each and every grant 
founded thereon is and was from the beginning, null and void: 
and all surveys made under pretence of authority derived from said 
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acts, are hereby declared to be null and void; and all eleven 
League claims located within twenty Leagues of the boundary line 
between Texas and the United States of America, which have 
been located contrary to the laws of Mexico, are hereby declared 
to be null and void. And whereas, many titles and surveys of 
lands have been made whilst most of the people were absent from 
home, serving in the campaign against Bexar, it is hereby de- 
clared that all the surveys and locations of land made since the act 
of the late Consultation, closing the Land Offices, and all titles to 
land made since that time are and shall be null and void : 

“ And whereas, the present unsettled state of the country, and 
the general welfare of the people demand that the operations of 
the Land Office, and the whole Land system shall be suspended, 
until persons serving in the army can have a fair and equal chance 
with those remaining at home, to select and locate their lands, it 
is hereby declared, that no survey or title which may hereafter be 
made shall be valid, unless such survey or title shall be authorized 
by this Convention, or some future Congress of the Republic; 

‘¢ And with a view to the simplification of the land system, and 
the protection of the people and the Government from litigation 
and fraud, a General Land Office shall be established, where all 
the land titles of the Republic shall be registered, and the whole 
territory of the Republic shall be sectionized, in a manner here- 
after to be prescribed by law, which shall enable the officers of 
the Government, or any citizen, to ascertain with certainty the 
Lands that are vacant, and those lands which may be covered 
with valid titles.” — Const. G. P. Sec. 10, p. 19, 20, 21. 

Sec. 6. The Laws, in relation to this subject, which have been 
passed by the Congress of the Republic of Texas since the Con- 
stitutional organization of the Government, next merit attention. 
They will be found to be manifold and complex; and yet, after 
consideration and a careful examination, seem to answer the im- 
portant object of their enactment: They may be divided into 
two kinds; those having a general operation, and those specially 
contemplating only private remedy: Of each of which kinds in 
its order : 

1. The first enactment in any way connected with the dis- 
posal of the public domain, is a Joint Resolution, ‘Approved 
Dec. 6th, 1836,” entitled “For the Relief of William Bryan,” — 
authorizing the President to place in the hands of said Bryan, for 
Sale, a sufficient quantity of Land Scrip, to pay all the debts and 
lawful demands against the Government, owned at that time by 
said Bryan, or for which he was in any way liable, to any person, 
on account of the Government: ‘The proceeds of such sale to 
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be applied to special purpose named; and the minimum price to 
be fifty cents per acre.—T. L. vol. 2. 68, 69. 

2 A similar measure is an Act, “ Establishing an Agency in 
the city of Mobile,” —Approved December 10th, 1836—appoint- 
ing David White to the Agency contemplated, and requiring the 
President to deliver over to said Agent, Scrip to the amount of 
$100,000, to be disposed of at the minimum price of fifty cents 
per acre: The same Act requires the President to stop the sale 
of said Scrip, whenever the Commissioners of the Government 
might have effected a negotiation for a sufficient amount of money 
to defray the expenditures of the Government.—T. L. vol. 4. 73. 

3. A Joint Resolution, approved December 10th, 1836, au- 
theorizes the President to sell Land Scrip sufficient to raise the 
sum of $20,000 for the purchase of ammunition and munitions of 
war, at the same minimum price of fifty cents per acre: Anda 
further Joint Resolution of the same date authorizes the President 
to issue Scrip, to the amount of 500,000 acres of Land, excepting 
the Islands ; to be sold at not less than fifty cents per acre: pro- 
viding however, that if the Bonds of the Government, in the 
amount of $500,000, should be previously sold, the said scrip to 
be recalled, and its further sale forbidden.—T. L. vol. ¢..76, 77. 

4. In ardar to fulfil a contract made by Stephen F. Austin, 
Branch T. Archer and William H. Wharton, Commissioners, &c. 
in January, 1836, with James Erwin and others of New Orleans, 
to pay $50,000 oat an Act was approved June 3d, 1837, au- 
thorizing the issuance of scrip, at fifty cents per acre, in tracts of 
640 acres, to the amount of 20,000 acres, which scrap is not to be 
located on Lands except by its legal subdivisions ; is not to inter- 
fere with the claims of those entitled as citizens of Texas at the 
date of the Declaration of Independence; but to be on an equal 
footing with all other existing claims as to time and mode of loca- 
tion 3 ran after October, 1837, to have precedence over all claims 
originating after that time, and to be taxed equally with the lands 
of citizens of like quality. Assignees are guaranteed as fully as 
the original holders ; and if aliens, as fully as citizens; nor are 
said Lands to be forfeit for want of cultivation, or improvement; 
only no location shall be made on Salt Springs, or mines of mine- 
rals, nor on any island of the Republic.—T. L. vol. i 229, 230, 
231. 

See also an Act approved May 24th, 1838, “ Providing for the 
payment of the first loan to Texas,” to fulfil a contract of compro- 
mise, made on the Ist of April, 1836, in relation to said loan: 
(copies of the original contracts on file in the office of Secretary of 
the Treasury.)—T. L. vol. ii 2d part, 28. 


LAND LAWS. 141 


5. In section 6th, of an Act, approved June 9th, 1837, “ au- 
thorizing the issuing the Promissory notes of the Government,” 
authority is given to the President to sell 500,000 acres of Lend 
Scrip, at not less than fifty cents per acre, to redeem said notes.— 
T. L. vol. 4, 249, 250. 

6. See also Joint Resolution, approved June 9th, 1837, * ane- 
thorizing the President to send an agent to the United States to 
settle with the agents for Land Scrip” —T. L. vol. 4. 261, 252. 

7 On December 14th, 1837, an Act was approved ‘6 Tọ pro- 
hibit the further sale of Land Scrip,” authorizing and requiring 
the President to issue his proclamation to that effect; and declar- 
ing all sales of Land Scrip, made by the Agents of the Government 
after receipt of such proclamation, to be null and void.—T. L. 
vol. ii 58. 

8. An Act, approved May 18th, 1838, ‘Providing for the 
location of Land Scrip issued by an Act of Congress, dated the 
6th day of December, 1836, and for redeeming the same,” estab- 
lishes ; that from and after the first Thursday in August, 1838, all 
Deputy Surveyors be authorized and directed upon application of 
any holder, or holders of Land Scrip, under the before recited act, 
(See No. 1. vol. ¢. 68, 69, of Texas Laws,) to survey at the ex- 
pense of the Government, a sufficient quantity of Government 
land, when the same may be pointed out to them, sufficient to 
satisfy such legal claims of holders of serip sold by the Govern- 
ment. And a supplementary Act, approved May 24th, 1838, ex- 
tends the like provisions to all Land Scrip, sold by authority of 
the Government.—See T. L. vol. 22. 2d part, 18, 37. 

9. Reference may be made to the Legislation which has been 
had in regard to the sale of ‘the Islands of Galveston and Mata- 
gorda, for which, see T. L. vol. i. 2673; vol. ùi. 2d part, 6; 
vol. wt. 56,57. And see also vol. å 70, 1, 72; being an Act 
for Private Relief. 

10. Reference-.also may be made to the Legislation which has 
been had in relation to the permanent location of the seat of 
Government.—-T. L. vol. ùt. 60, 613 vol. iiè 36. 

11. On the 22d of December, 1836, an Act was passed, * To 
establish a General Land Office for the Republic of Texas:” 
Another-Supplementary to this, passed June 12th, 1837, fixes the 
time at which the Land Office should go into operation, viz. 
October Ist, 1837; and provides for sectionizing the Republic ; 
limits the grant of Bounty Land, and also grants to Emigrants ; 
declares vacant Lands to belong to the Republic; makes pro- 
visions for the winding up of the business of Empresarios, Com- 
missioners, Political Chiefs, Alcaldes and others; for the appoint- 
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ment of the officers, created by said Act of December 22d, 1836, 
and defines the powers and duties and obligations of Surveyors- 
General, and their Deputies, throughout the Republic: And ano- 
ther Act, still further Supplementary, of the same date, provides 
that the Commissioner General of the Land Office shall cause 
sufficient of the vacant Lands to be surveyed and sectionized in 
tracts of 640 and 320 acres each, as will satisfy all claims against 
the Government, for Scrip sold, soldier claims and head-rights.— 
See T. L. vol. 4. 216—224, 263—267. 

Before the expiration of six months however—the period at 
which the measures contemplated in these acts relating to the 
Land Office could have effect—a Joint Resolution, approved Sept. 
30th, 1837, suspended the operation of the Land Office until 
the further action of Congress.—T. L. vol. ii. 3. 

Shortly afterwards an Act was passed, Dec. 14th, 1837,— 
which may be considered the fundamental enactment upon this 
subject—viz. “ Entitled an Act to Reduce into one act and to 
amend the several acts relating to the Establishment of a General 
Land Office.”"—T. L. vol. ii. 62—"6. 

Im connection with this should be considered a Joint Res- 
olution, Approved Dec. 14th, 1837, ‘* Concerning the Public 
Archives,” and an Act, Approved Jan. 26, 1839, * Supplementary 
to an Act entitled an act to reduce into one act and to amend the 
several acts, relating to the establishment of a General Land 
Office ;—which latter enactment constitutes the Chief Justices 
of Counties, the Associate Justices and the County Clerks, Boards 
of Land Commissioners in their respective Counties; and expired 
by its own limitation on the 2d Monday in January, 1840.—See 
T. L. vob. ii. 44, 45; vol. we. 101, 125. 

In connection also herewith, see “ Bounty Lands,” and also 
s County Surveyors.” 

12. The various Laws which have been passed i in regard to 
Loans, also merit attention, to wit; “ An Act, approved May, 16th, 
1838, to raise five millions of dollars ; An Act, approved Jan. 22d 
1839, to raise one million of dollars; and An Act, approved Jan. 
27th, 1844, “To Repeal certain Loan Laws.” —T. L. vol. ii. 2d 
part 14, 15; volii. 59, 605; vol. viit. 42. 

13. The Laws in relation to the protection of the frontier, also 
merit notice, as containing measures from whose operation, titles 
to Land must emanate.—T. L. vol. ie 274; vol. iit 12—16 ; vol. 
w. G1, 62. 

14. The Commissioner of the General Land Office is autho- 
rized to receive Government dues upon all surveys that may be re- 
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turned to his office.—Persons indebted to the Government on ac- 
count of Land may make payment in the County where the Land 
is situated.—T. L. vol. wi. 24, 43. 

15. The next measures that demand consideration are the va- 
rious enactments which have been passed in relation to the dona- 
tion of Land to Emigrants: Of these the first is an Act, approved 
Jan. 4th, 1839, °‘ Entitled an Act to extend to late Emigrants, 
or those who may emigrate within a specified time, a donation of 
Land.’’—This Act relates to Emigrants who came to the country 
since October ist, 1837, or prior to Jan. Ist, 1840, granting them, 
if the head of a family, a conditional grant of 640 acres of Land 3 
if a single man of the age of seventeen and upwards, a condition- 
al grant of 320 acres—which grants shall be made unconditional 
by a residence of three years in the Republic and the perform- 
ance of the duties of citizens thereof: Permanent resident Citi- 
zens, who may attain the age required above, are entitled to the ben- 
efits of this Act on the same conditions that Emigrants are. And 
officers and soldiers, who engaged in the service of Texas, prior 
to March ist, 1837, whose families were in the country at the 
passage of this Act, or who arrived prior to Jan. Ist, 1840, are 
declared to be entitled to the same quantity of land, had their fam- 
ilies immigrated with them: The Chief Clerk of the War De- 
partment is empowered to administer the necessary oath to appli- 
cants for donation lands.—-See T. L. vol. diz. 29, 30, 111. 

Lands acquired as head-rights by virtue of the Colonization 
Laws of Coahuila and Texas, or of Laws of the Republic, by 
Emigrants, are made exempt from all debts and liabilities contract- 
ed anterior to such emigration; unless contracted with express 
reference to the prospective rights of such Emigrant: This ex- 
emption does not extend to lands acquired by such Emigrant in 
any manner except by virtue of head-right :—T. L. vol. iw. 173. 

An act approved January 4th, 1841—* Granting Land to Emi- 
grants,” continues the benefits of the Law of January 4th, 1839, 
to those who Emigrate between January Ist, 1840, and January 
ist, 1842, with the condition requiring such Emigrant to settle 
and actually res}Je<.n the land for three years; and cultivate an 
amount of the same not less than ten acres, and that he shall have 
his land surveyed and plainly marked, so as to include his im- 
provements: This act authorizes the President to contract with 
W. S. Peters, Daniel S. Carroll, Alexander McRed, Rowland 
Gibson, Robert Espie, William H. Oldmixon, Daniel Spillman, 
Robert Hume, John Salmon, W. Byrne, Henry Richards, Robert 
D. Stringer, W. C. Peters, -John C. Bansamen, John Peters, 
William Scott, Phineas J. Johnson, H. S. Peters, Timothy Cray, 
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and Samuel Browning, collectively, for Colonizing and Settling a 
portion of the vacant and unappropriated Lands of the Republic, 
on certain conditions.—See T. L. vol. ve 90; 91, 92, 93. 

Tt will be necessary here to keep in consideration, an act ap- 
proved January 15th, 1841—‘‘ Defining the mode by which the 
holders of conditional certificates shall establish the same,” éon- 
stituting the Chief Justices and the two Associate Justices of the 
County Court, the tribunal, contemplated for the purposes of ef- 
fecting the provisions of the act.—T. L. vol. vs 130,131, 132, 
133, 

Both the above Laws are explained aid in part repealed by an 
act, supplementary thereto, approved Feb. 4th, 1842,—which see: 
T. iL. vol. vi 105, 106. 

And an act approved February Sth, 1849—* Aniendatory of 
‘an act granting Land to Emigrants’ approved January 4th, 1842,” 
extends the provisions of said act, in relation to the conttact there- 
in authorized with W. S. Peters-and others, to such other com- 
påny, or companies, which may be organized for like purposes, as 
the President may, in his judgment, approve. T. L. vol, vi. 113, 
114. 

A Joint Resolution approved January 1 16th, 1843—“ To modi- 
fy the provisions of an act granting Land to Emigrants,” recites 
the various contracts made under said act, and provides for their 
more effectual completion.—See T. L. vol vit. 31, 32, 33. 

And af act approved samé day, makes provision “ to extend to 
the Chief Justice and Associate Justices; the authority to issue 
certificates of Héad-Right to Entigranis.°—T. L. vol. vii. 35; 

And lastly an act, passed January 30th, 1844, which will be 
sufficiently explained by its caption, to wit? “€ To repeal all laws 
now in force, authorizing the President te form Colonization Con- 
tracts, and to forfeit such as have already been made, where the 
conditions have not been strictly complied with.” —T. L. voh viit 
46, ATs 

16. ‘The several Laws, enacted in telation to a system of Edu- 
cation in thé Republic, also contain certain provisions regarding 
the donation of the Public Domain. These are two: the first, 
am act approved January 26th, 1839, ° Entitled an act appropria- 
ting certain lands for the Establishment of a General System of 
Education :” the second, añ act approved February 5th, 1840, 
6 fn selation ¢ to Common Schools and Academies, and to provide 
for securing the Lands formerly appropriated for the purposes of 
Education.”—T. L. vol. i. 120, 121, 122; vol. w. 146, 147, 


148. 
17. Reference must also be had, in a due consideration of this 
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subject, to two other Laws, whose character is expressed in their 
captions, viz: an act approved January 26th, 1839, “ Entitled an 
act to appoint Commissioners to take charge of the property of 
those engaged in the late Rebellion in the County of Nacogdoches, 
and for other purposes,” and an act approved February 5th, 1840, 
‘¢ To repeal an act therein named, and for other purposes.” —See 
T. L. vod. iii. 182, 133; sec. 5, 7, 8, 13; vol. w. 199, 200. 

18. An act approved January 14th, 1840, “ Authorizing the 
issuing of Duplicate Land Warrants, Discharges and Certificates 
for Head-Right Claims, upon certain conditions,” provides for the 
manner in which holders thereof may demand and receive Dupli- 
cates of the same when lost: An act approved Jan, 15th, 1841, 
‘¢ Supplementary to an act authorizing the issuing of Duplicate 
Land Warrants, Discharges, and Head-Righis, on certain condi- 
tions” extends the provisions of said act to lost Land Scrip and 
. audited Drafts.—T. L. vol. i. 68, 69; vol. v. 117. 

19. The next character of enactments in regard to Land Titles, 
which demand consideration, is of a very important nature and 
merits careful attention. Here it will be sufficient to refer to 
the Laws regarding the subject alluded to, in the order of their 
enactment : , 

The first is an Act, passed January 29th, 1840, To de- 
tect fraudulent Land Certificates, and to provide for issuing Patents 
to legal claimants,’’—and an Act, approved February 5th, 1840, 
‘s To Repeal the eighth section of the 6 Act to detect fraudulent 
certificates, and to provide for issuing patents to legal claimants.’ ” 
Another Act, approved February 5th, 1840, ‘* To punish indi- 
viduals concerned in making, selling and locatmg Fraudulent 
Land Certificates ;’? and another approved January 19th, 1841, 
«< To authorize and require the Commissioner of the General 
Land Office to commence the issuing of Land Patents, and for 
other purposes,” both, relate to the act first mentioned. In con- 
nection with the same, also is to be considered, a Joint Resolu- 
tion, approved November 20th, 1840, ‘* Providing for the election 
of a Board of Travelling Commissioners, East of the Brazos.” A 
further Act was approved February 4th, 1841, as follows; 66 Sup- 
plementary to ‘an Act to detect Fraudulent Land Certificates, and 
to provide for issuing Patents to Legal Claimants ;’” and still 
another, approved January 14th, 1843, ‘* Supplementary to an 
Act supplementary to an Act ‘To detect fraudulent Land Certifi- 
cates and to provide for issuing patents to Legal claimants.’ ”—-See 
F. L, vol. iw. 139—144, 163; vol. v. 64, 65, 127, 171—174: 
vol. vu. 19. 

Of a similar character, viz. the prevention of fraud in the Lo- 
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cation of Land, is an Act, approved February 5th, 1840, “ Pro- 
hibiting the Location of Fraudulent Land Claims,” and an Act, 
approved January 18th, 1841, ‘ Supplementary to an Act, Pro- 
hibiting the Location of Fraudulent Land Claims.”— See vol. i. 
161, 162; vol. v. 63, 64. 

20. Reference may be made here to an Act, approved Feb- 
ruary 4th, 1840, < To compel the Surveyors of the several Counties 
of this Republic to make out and return maps of their several 
Counties ;” and also to an Act, approved February 5th, 1840, 
‘6 To enable the Surveyors of the several Counties to make out 
and return correct maps of the same.’’—See T. L. vol. i. 182, 
191, 192. See also * County Surveyors.” 

21. A Joint Resolution of February 4th, 1840, ‘* Appropriating 
Land for the establishment of an Hospital,” donates ten acres of 
Land belonging to Government on the Austin City Tract, to the 
Corporation of said City, for the purpose named; and requires 
the Commissioner of the General Land Office to issue a Patent 
for the same to the City Council of said City, as soon as selected 
by the Secretary of the Treasury.—T. L. vol. tw. 183, 184. 

22, Various acts have been passed in regard to Lands to be 
reserved for certain Tribes of Indians, within the Republic: of 
these the following in relation to the Cherokees deserve attention. 
(See in the first place, pages 97 and 98, of the Ordinances and 
Decrees.) An Act approved February Ist, 1840, ‘* To sectionize 
and sell the Lands formerly reserved for and occupied by the 
Cherokee Indians:? An Act, approved July 23d, 1842, ‘* To 
provide for the survey and sale of a portion of the Territory for- 
merly oceupied by the Cherokee Indians,” and an Act “Fo 
Repeal an Act, entitled an Act ‘to sectionize and sell the Lands 
formerly reserved for, and occupied by the Cherokee Indians,’ 
approved February Ist, 1840; also, to repeal an Act entitled 
‘An Act to provide for the survey and sale of a portion of the 
Territory formerly occupied by the Cherokee Indians,’ approved 
July 23d, 1842.”—T. L. vol. iv. 184—189 ; vol. vi. S. S. 6, 7; 
vol. viii. 34, 35. 

See also upon a similar subject, an act approved January 14th, 
1840, ‘* Authorizing the President to have surveyed a Reserve of 
Land for the Coshattee and Alabama Indians.”—T. L. vol. iv. 
197, 198. 

23. The next point of notice is the Legislation which has been 
had in regard to the City of Austin, the seat of Government of 
the Republic: The Laws concerning this are as follows, Joint 
Resolution, approved Jan. Sth, 1840, “For the survey and sale 
of the Austin Town Tract:”? An Act, approved Jan. 12th, 1841, 
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« For the Relief of the Purchasers of Lots in the City of Austin 
and on the Tract adjoining,” An Act, approved Dec. 3d, 1840, 
‘s To be entitled an Act for the relief of the Purchasers of Austin 
City and Out-Lots,” Joint Resolution,.approved Dec. 8th, 1840, 
supplementary to the foregoing: An Act approved Jan. 17th, 1842, 
“c For the relief of the Purchasers of Lots in the City of Austin and 
Out-Lots upon the Tract adjoining,” An Act approved Jan. 16th, 
1843, For the relief of the Purchasers of Lots in the city of Aus- 
tin, and upon the City Tract adjoining.” And lastly an Act, ap- 
proved Jan. 27th, 1844, ‘s To continue in force an Act enti- 
tled, an Act for the relief of the Purchasers of Lots in the City 
of Austin and upon the Town Tract adjoining,” approved Jan. 
16th, 1843.—See T. L. vol. iv. 203, 204; vol. v. T1, 72, 127, 
128, 130; vol. vi. 43; vol. vti. 30; vol. viii. 43, 44. 

24. A Joint Resolution of Feb. 5th, 1840, legalizes certain acts 
of the Old Board of Land Commissioners in the County of Red 
River ; and makes valid the Land Certificates granted by them 
after the Repeal of the Law creating the same, and previous to 
the publication of the Law creating the New Board.—T. L. 
vol. iv. 231, 

29. Another enactment which is wholly local in its nature is an 
Act, approved Jan. 14th, 1840, “ Requiring the Surveyor of 
Shelby County to perform certain duties.”’—T. L. vol. tw. 248. 

26. A Joint Resolution, also of a character wholly local—ap- 
proved Feb. 5th, 1840, legalizes and makes valid all surveys 
made by the Surveyor of Jackson County,on the West side of the 
Lavaca River, within six miles of the same; as if the said sur- 
veys had been made by the Surveyor of Victoria County; provi- 
ded such surveys do not conflict with surveys made by the Sur- 
veyor of Victoria County.—T. L. vol. w. 249. 

27. Another Law which is important, and has been already ad- 
verted to in ** County Surveyors,” is an Act approved Feb. 5th, 
1840, ‘s To provide for the return of Surveys, for the collection 
ef Government dues on Lands, and for other purposes.” In con- 
nection with which, refer also to an Act, approved Feb. 3d, 1841, 
« Supplementary to an Act, entitled an Act to provide for the re- 
turn of Surveys, for the collection of Government dues on Lands, 
and for other purposes.”—T. L. vol. iv. 261, 262, 263; vol. v. 
180, 181. 

28. A Joint Resolution of Dec. 10th, 1840, “ Granting further 
time for the payment of Government Dues and the return of field 
notes,” provides also, that in no case shall a patent to any Lands 
issue, until all the Government dues thereon shall have been paid. 
To a similar purpose is a Joint Resolution, approved Nov. 27th, 
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1841, and a Joint Resolution, supplementary thereto, approved 
Dec. 27th, 1842.—T. L. vol. v. 33 vol. vi. 53 wal. vit. 5. 

29. An Act, approved Dec. 30th, 1840, ‘* To extend to those 
Soldiers who served in the Campaign against San Antonio, in the 
fall of 1835, a donation of Land,” grants to those who were ac- 
tually at the storming of Bexar, between the fifth and tenth days 
of December, 1835, and have been honorably discharged, 320 
acres of Land, the same as though they had served out their time 
of three months.—T. L. vol. v. 14. 

30. An Act, approved Jan. 13th, 1841, “ Confirming the use 
and occupation and enjoyment of the Churches, Church Lots, 
and Mission Churches to the Roman Catholic Congregations, living 
in or near the vicinity of the same,” declares the same to be the 
property of the present Chief Pastor of the Roman Catholic 
Church in the Republic, and his successors in office, in trust for- 
ever, for the use and benefit of said Congregations, for religious 
purposes and the purposes of education, and none other: provi- 
ded, nothing contained in said Act is to give title to any Lands, 
except the Lots on which the Churches are situated and which 
are not to exceed fifteen acres.—T. L. vol. v. 28. 

30. In No. 19, reference was made to an Act, approved Jan. 
19th, 1841, **To authorize and require the Commissioner of the 
General Land Office to commence the issuing of Land Patents, 
and for other purposes.” An Act was approved Feb. 5th, 1841, 
Supplementary to the foregoing and extending its provisions. 
On the same subject, an Act was passed Jan. 7th 1842, “ Making 
it the duty of the Commissioner of the General Land Office to 
issue Patents in particular cases,” and on Jan. 18th, 1842, a 
further Act, supplementary to the foregoing and explanatory 
thereof—See T. L. vol. v. 64, 65, 151; vob. vi. 26, 45. 

31. Another act of a loca! nature, approved Jan. 14th, 1841, 
legalizes “‘ the acts of the Board of Land Commissioners of Har- 
rison County,” and makes valid the Certificates of Head-Rights 
issued by said Board on the 20th, 21st, 22d, 27th, and 28th of 
April, 1840.—T. L. vol. v. TO. 

32. By an Act, approved January 21 st, 1841—“ Granting a do- 
nation of Land to Actual Settlers on, or near the Military Road 
on the Northern Frontier,” provision is made according to the 
title of said act.—T. L. vol. v. (2, T3. 

The following are all acts of a somewhat similar character: An 
Act, approved January 20th, 1841, “For the benefit of Settlers re- 
siding near the Boundary Line of the United States in the Coun- 
ties of Red River and Herrison:? Am Act, approved February 
4th, 1841, supplementary to the foregoing and extending its pri- 
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vileges to the Counties of Harrison, Panola, Paschal, Bowie, Red 
River and Lamars An Act, approved November 11th, 1840, * to 
protect the Settlers in that portion of the Territory of Texas which 
has been surveyed by authority and direction of the United States 
of the North:” And also, an Act, approved January 19th, 1841, 
s To Quiet the Land Titles within the twenty frontier Leagues 
bordering on the United States of the North.”—T. L. vol. v. 99, 
100, 118, 125, 177, 178, 179. 

33. An Act, approved January 28th, 1841—“ Legalizing the 
official acts of Wm. H. Steele, Commissioner,” has reference to 
Art. xiv. of the Organic Laws of the Provisional Government, and 
also to “* An Ordinance and Decree, making it the duty of the 
Governor to issue a Special Commission and Warrant in the case 
of Wm. H. Steele, &c.”>—See O. and D. 8, 9, 48.—T. L. vol. v. 
140, 141. 

34, An Act, approved February 3d, 1841—*‘ Supplementary 
to an ‘act, for the Relief of Jonathan Ikin,’ ” refers to an act pur- 
porting to have been passed by the previous Congress of the Re- 
public: But no such act, entitled “an act for the Relief of Jona- 
than Ikin,” can be found in the published Laws of that, or any 
prior Congress. ‘The act cited here grants an extension of time 
for the introduction of certain Emigrants.—T. L. vol. v. 141, 142. 

35. An Act, approved February 5th, 1841, ** To authorize the 
Commissioner of the General Land Office to employ a Draftsman 
and providing for the compensation of County Surveyors,” makes 
provision aceordingly: but said act has been since materially 
changed: The Draftsman of General Land Office is now allow- 
ed a salary of only seven hundred dollars per annum: and the 
Commissioner of the same is allowed to employ an Assistant 
Draftsman: For the compensation of County Surveyors as now 
established, see “ County Surveyors.” —T. L. vol. v. 150, 151; 
vol. vi. 14, 44, 49, 114. 

36. By See. 23, of an act ‘Of Limitations,” approved Feb- 
ruary 5th, 1841, it is provided ‘ That all certificates for Head- 
Rights, Land Scrip, Bounty-Warrant, or any other evidence of 
right to Land recognized by the Laws of this Government, which 
have been located or surveyed, shall be deemed and held as suffi- 
cient title to authorize the maintenance of actions of ejectment, 
trespass, or any other legal remedy given by Law; all Laws to 
the contrary notwithstanding.” —T. L. vol. v. 170. 

37. A Joint Resolution, approved December 4th, 1841, ** For 
the Relief of the Citizens of Jasper County,” makes provision 
against the frauds to which the citizens had been subjected in ob- 
taining Patents to their Lands.—T. L. vol. vù. 10. 
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38. An Act, approved December 10th, 1841, ‘‘ Confirming the 
Title to the Town Tract of the Town of Victoria to the Corpora- 
tion of said Town,” confirms the concession of four Leagues of 
Land, made by the Most Excellent Deputation of Texas on April 
13th, 1824, to the citizen Martin De Leon, for a Town, surveyed 
by James Kerr, Deputy Surveyor of J. M. J. Carabajal, formerly 
principal Surveyor of De Leon’s Colony; and said act requires the 
Commissioner of the General Land Office to issue a Patent to the 
Corporation of said Town and their successors accordingly. —T. 
L. vol. vt. 15, 16. 

39. A Joint Resolution, approved December 10th, 1841, °* For 
the relief of the soldiers composing the late First Regiment of 
Infantry,” refers to the soldiers enlisted under an “ Act to provide 
for the protection of the Northern and Western Frontier,” approved 
December 21st, 1838, and confirms to them the amount of 160 
acres of Land to which they would have been entitled by the 10th 
section of said Act of 1838.—T. L. vol. vi. 16, 17; also vol. a. 
12—16. 

40. A Joint Resolution, approved January 18th, 1842, ¢ Au- 
thorizes the Commissioner of the General Land Office to employ 
three additional Clerks.”’—See “ Clerks.” —T. L. vol. vt, 44. 

4i. An Act, approved January 29th, 1842, ‘‘ Authorizing the 
President to perform certain duties therein named,” authorizes 
and requests him to place in the hands of George S. M’Intosh, 
9,600 acres of Land Scrip, to be sold by said M’Intosh, and to 
be accounted for by him to the Government.—T. L. vol. vt. 76 
But see also vol. vit. 42, 46, 47. 

42. An Act, approved July 18th, 1842, ‘ To make valid cer- 
tain acts done in the several Judicial Counties of this Republic,” 
was enacted by way of relief, in consequence of the said Counties 
having been illegally created.—T. L. vol. vi. S. S. p. 3. 

43. Reference may be had to an Act, approved February 2d, 
1844, “ For the benefit of settlers in good faith ;?? and to amend 
an Act, “To provide the mode of Trying Titles to Land,” ap- 
proved February 5th, 1840. But See “ Ejectment.” —T. L. 
vol, viit 69, 70, 71. 

44, ‘The last enactment containing provisions relative to the 
disposal of the Public Domain, is an Act, approved February 5th, 
1844, ‘ To open and establish a National Road.”—See T. L, 
vol. viii. 101—104, Sec. 3, 4, 6, 15, 16, &c. 

Sec. 7. The next subject of consideration, connected with the 
“ Land Laws,” is the various Acts which have been adopted for 
the purposes of private relief alone—in which Title to Land 
emanates from the Government: These may be arranged in order 
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by their several captions, and according to the dates of their en- 
actment : 

1. “An Act, for the relief of Erastus Smith.”—T. L. vol. t 
28, 29. 

2. “An Act, Relinquishing one League and Labor of Land to 
Michael B. Menard and others, on the East end of Galveston 
Island.”—T. L. vol. ù 70, '71, 72. 

3. “Joint Resolution for the relief of Messrs. Hooper and 
Wright.” —T. L. vol. i 179. 

4. “An Act, appropriating Lands to keep in operation the Post 
Office Department, during the year 1837.” —T. L. vol. i 196, 197. 

5. An Act, for the Incorporation of the Town of Liberty.’ — 
T. L. vol. i. 244, 245, Sec. 6. 

6. “Joint Resolution, requiring the Auditor of Public Accounts 
to audit the accounts of J. Bryant and S. Francois.”—T. L. 
vol. i 252. 

7. “Joint Resolution, requiring the Auditor to audit the ac- 
counts of Nelson Jones,” —T. L. vol. a. 20. 

8. “Joint Resolution, for the relief of M. A. Beremendi,””>— 
T. L. vol. ù. 92. 

9. “An Act, making provisions for persons who have been per- 
manently disabled in the service of Texas.”—T. L. vol, ii. 93, 94. 

10. “Joint Resolution for the reliefof Colonel John Forbes.” — 
T. L. vol. ii. 101. 

11. “Joint Resolution, for the relief of Francis W. Thornton.” 
—T. L. vol. w. 102. 

12. “An Act, for the relief of Robert Hodge.”—T. L. vol. t. 
2d part, 23, 24. 

13. “An Act, for the benefit of John R. Foster.” —T. L. vol. 
ii. 2d part, 3d. 

14, “An Act, for the relief of the heirs of certain persons there- 
in named.” —T. L. vol. i. 2d part, 34. 

15. “Joint Resolution, for the benefit of John Talbot.?>—T. L. 
vol. tt. 2d part, 52. 

16. “Joint Resolution, for the relief of Samuel B. Marshall.°— 
T. L. vol. a. 11. 

17. ‘Joint Resolution, for the relief of Antonio Manchaca.””— 
T. L. vol. a. 17. ; 

18. “An Act, confirming the contract of Messrs. Williams and 
Burnley for the purchase of a Steam Vessel.” —T. L. vol. wit 32. 

19. “An Act, entitled an Act, for the relief of certain orphan 
children therein named.” —T. L. vol. wz. 34. 

20. “An Act, for the relief of R. M. Williamson.” —T. L. vol 
at. 35. i 
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21. “Joint Resolution, for the relief of Lee C. Smith.”—T. L. 
vol. ut. 45, 46. 

22, «Joint Resolution, for the relief of Wm. H. Munroe and 
Noah Smithwick.”—T. L. vol. iii. 49. 

23. “Joint Resolution, for the relief of James Anson Dunn.’ — 
T. L. vol. sit. 51, 98. 

94, “Joint Resolution, for the relief of John White.” —T. L. 
vol. iii. 52, 53. 

25. “An Act, for the relief of the heirs of David Thomas. ””— 
T. L. vol. at. 64. 

26. “Joint Resolution, for the relief of James C. Boyd.” —T. 
L. vol. ttt. 75. 

27. “Joint Resolution, for the relief of Moses Martindale.” — 
T. L. vol. a. 18. 

28. “Joint Resolution, for the relief of James Gourly.”—T. L. 
vol. it. 105. 

29. ‘Joint Resolution, granting a League of Land to the Heirs 
of Jesse. Thompson, deceased.” —T. L. vol. v. 1. 

30. “An Act, to protect the rights of the heirs and next of 
kin, to the members of the Georgia Battalion, and other Volun- 
teers from foreign countries, who have fallen im the battles of the 
Republic or otherwise died in the limits of the same.” —T, L. vol. 
v. 53. 

dl. “An Act, for the relief of John S. Black and sundry other 
citizens of Harris County.”—T. L. vol vt. 19, 20. 

32. “An Act, for the relief of McKinney and Williams.” —T, 
L. vol. wit. 95, 96. 

33. ‘Joint Resolution, for the relief of Holland Coffee.” —T. L. 
vol. viite 99, 100. 

See in addition to the above the “Abstract of Private Acts and 
Joint Resolutions’’—(not embodied in the Laws,) appended to Vol- 
umes, six, Seven and eight: 


+ See these Decrees at length, in Appendix, No. X.—And see also Appendix, No. 
XII., containing all the statutes above referred to. 
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The cutting, felling, altering, or removing of any allowed land- 
mark, or causing the same to be done to the wrong of another, is 
an offence punishable by fine of not less than fifty nor more than 
five hundred dollars, and by lashes on the bare back, not to ex- 
ceed thirty-nine, in the discretion of the Court.—T. L. vol. 2. 191, 
192. 

LARCENY. 


See “Grand Larceny” and “ Horse Stealing.” 
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LAWS. ~ 

Sec. 1. For the mode of enacting and publishing the Laws 
under the provisional Governament.—See O. and D. 16, 17. 

Sec. 2. “ All Laws now in force in Texas, and not inconsistent 
with this Constitution shall remain in full force until declared void, 
repealed, altered, or expired by their own limitation.” — Const. 
Sched. Sec. 1, p. 1%. 

s No bill shall become a Law until it shall have been read on 
three several days in each House, and passed by the same, unless 
in cases of emergency, two-thirds of the members of the house where 
the bill originated shall deem it expedient to dispense with the 
Rule. 

‘s After a bill shall have been rejected, no bill containing the 
same substance shall be passed into a law during the same ses- 
sion. 

‘ The style of the Laws of the Republic shall be ‘Be it en- 
acted by the Senate and House of Representatives of the Repub- 
lic of ‘Texas, in Congress assembled.’ 

‘¢ Every act of Congress shall be approved and signed by the 
President before it becomes a law; but if the President will not 
approve and sign such Act, he shall return it to the house in which 
it shall have originated with his reasons for not approving the 
same, which shall be spread upon the journals of such house, and 
the bill shall then be reconsidered, and shall not become a law un- 
less it shall then pass by a vote of two-thirds of both houses. 
If any Act shall be disapproved by the President, the vote on the 
reconsideration shall be recorded by ayes and noes. If the Pres- 
ident shall fail to return a bill within five days (Sundays excep- 
ted), after it shall have been presented for his approval and signa- 
ture, the same shall become a law, unless the Congress prevent 
its return within the time above specified by adjournment : 

‘¢ All bills, acts, orders, or resolutions, to which the concurrence 
of both houses may be necessary (motions or resolutions for ad- 
journment excepted) shall be approved and signed by the Presi- 
dent, or being disapproved, shall be passed by two-thirds of both 
houses, in manner and form as specified in section twenty.”— 
Const. Art. i. Sec. 20, 21, 22, 26, 27. 

‘s Laws shall be made to exclude from office, from the right of 
suffrage, and from serving on juries, those who shall hereafter be 
convicted of bribery, perjury or other high crimes and misdemean- 
ors. 

‘So soon as convenience will permit, there shall be a penal code 
formed on principles of reformation, and not of vindictive justice ; 
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and the civil and criminal laws shall be revised, digested and ar- 
ranged under different heads; and all laws relating to land titles 
shall be translated, revised and promulgated.”—Const. G. P. Sec. 
1, 7, p. 18, 19. 

Sno. 3. Various enactments have been made for the translation, 
compilation, and arrangement of the Laws, which it is only ne- 
cessary to refer to.—T. L. vol. i 225; vol. ti. 92, 99, 103 ; vol. 
iu. 69, 72; vol. ix. 127. 

Sec. 4. By an Act of Jan. 20th, 1840, it is enacted—** That 
all Laws in force in this Republic, prior to the first of September, 
one thousand eight hundred and thirty-six, (except the Laws of 
the Consultation and Provisional Government, now in force, and 
except such Laws as relate exclusively to grants and the Coloni- 
gation of lands in the State of Coahuila and Texas, and also such 
Laws as relate to the reservation of Islands and Lands, and also 
of Salt Lakes, Licks and Salt-Springs, Mines and Minerals of 
every description, made by the General and State Governments) 
be, and the same are hereby repealed.” . 

In relation to this matter another act may be mentioned and re- 
ferred to, simply by its title; viz. An Act ° Fixing the time at 
which Laws passed by Congress, shall go into effect, and prescrib- 
ing the manner in which the same shall be promulgated.” This 
Act also explains the repealing nature of statutes, &«.—T. L. vol. 
aw. 4, 6, T 
= Sec. 5. The act, providing for the publication of the Laws in 

the Spanish Language, was repealed by the same Congress which 
had passed it—T. L. vol. vi. 35, 38. 
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Sec. 1. The enactment to “ provide for the dissemination of 
the Laws and Journals,” places that duty under the direction of 
the Secretary of State, and requires him to distribute the same, by 
mail, as soon as printed; a copy of Laws to each of the Chief 
Justices,- members of Congress, Magistrates, Clerks, Sheriffs, 
Coroners and Constables; and a copy of the Journals to each of 
the Chief Justices, District and County Clerks, and members of 
Congress, throughout the Republic_—See also “* Laws.”—T. L. 
vol. w. 234, 335; vol. wi. 18. 


LEGATION. 


See the Acts relative to Legation, appointment of Minis- 
ters, &c.—T. L. vol. ¢. 29, 227, 231 ; vol. ait. 108. 
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LIBEL. 

Sec. 1. Every citizen shall be at liberty to speak, write, or 
publish his opinions on any subject, being responsible for the 
abuse of that privilege. No law shall ever be passed to curtail 
the liberty of speech, or of the press; and in all prosecutions for 
libels, the trath may be given in evidence, and the Jury shall have 
the right to determine the law and fact, under the direction of the 
Court.” — Const. D. R. 4th, 22. 

Sec. 2. Our statute law, so far as it goes, is at variance with 
the Common Law in relation to Libel. It is enacted, « That 
every person prosecuted for writing or publishing any libel, shall 
be allowed upon the trial, to give in evidence in his defence, the 
truth of the matter contained in the publication charged as libel- 
lous.” +$ Every person convicted of writing or publishing a libel 
to be fined in such sum, and be imprisoned such length of time, as 
shail be adjudged by the Court before whom such conviction shall 
be had.”—T. L. vol. i. 192. 


LIBERTY OF SPEECH, PRESS, &c. 
See “ Libel,” Sec. 1. 


LICENSE TAX. 


Sec. 1. The provisions in relation to License Taxes are part 
of the enactment “ To raise a Public Revenue by direct Taxation,” 
approved January 16th, 1840, which has been modified and 
changed by a later act, amendatory thereof, approved February 
5th, 1842. By this last Act, Licenses have been regulated as 
follows : 8 

On a theatre, or theatrical establishment, an annual Tax of $100. 

For exhibitions, as a museum, menagerie, wax-work, feats of 
activity, slight of hand, or any similar diversion, under any name 
whatsoever, license must be obtained from the Clerk of the County 
Court, of each County where exhibited, for which shall be paid 
_ the sum of $25. 

From the owner, or proprietor of every public race track, an 
annual Tax of $50. 

For every horse kept exclusively for racing, the sum of $3. 

For every stud horse or jackass which may stand for the season, 
the price for which such stud, or jack may stand by the season. 

For all horses or mules, except four for each farmer, or for each 
working or laboring man who uses his horse in any mechanical 
art, or branch of industry, ten cents per head. 

For all neat cattle owned by citizens, one cent per head. 


156 LICENSE TAX. 


For all pleasure carriages, under every name and denomination 
whatever, one half of one per cent. ad valorem : and $1 per head 
on all cattle, horses, &c. owned by foreigners. 

Each merchant who sells goods, wares and merchandize, at 
wholesale, shall pay for each establishment an annual license Tax 
of $100. 

Each merchant who sells at retail, $25 per annum. 

Retailers of merchandize who vend wines, or spirituous liqours, 
cordials, etc. in quantities of a quart and over, shall pay an extra 
_ license Tax of $25, in same manner as the first license; for which 
- they must take out a separate and distinct license. 

Retailers of spirituous liquors in quantities less than a quart, 
shall pay a license tax of $100 per annum. 

For each billiard table, there shail be paid a license tax of 
$100 per annum. 

For each nine or ten-pin alley, or any establishment of that 
kind, a license tax of $50 per annum. 

Every public inn, or tavern where persons are entertained or 
lodged for hire, within any city, or town, shall pay an annual li- 
cense tax of $25. 

Each public boarding house shall pay an annual tax of $10. 

Each keeper of a cook shop, restaurat, or eating-house, shall 
pay a license tax of $15. 

Each and every real estate agent, or broker, ship-broker, and 
merchandize and cotton-broker, shall severally pay a license tax 
of $25: and each money broker, shall pay a license tax of $50: 
and each individual or firm who shall exercise more than one of 
the foregoing trades or professions, shall pay a separate tax for 
each trade or profession. 

Auctioneers shail pay a license tax of $50, and the further sum 
of five per cent. upon the amount of the commissions, with ex- 
ceptions, and under the restrictions, and shall be subject to the 
condition and duties, defined in the fifteenth section of the act 
‘€ to raise a public revenue by direct Taxation.” 

The sixteenth section of said act ° To raise a public Revenue 
by direct Taxation,” is repealed. 

Sec. 2. In connection herewith reference must be had to an 
act, °* Requiring retailers of Spirituous Liquors to pay License 
Tax,” approved February 5th, 1840, which was in the nature of 
a penal Statute. Persons coming under the provisions of this act 
are required to enter into bond with security approved by the Chief 
Justice, according to the act, and under the conditions prescribed : 
‘They are further required to place over the door of their establish- 
ment, if the same be a tippling shop or bar without entertainment, 
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a painted sign with the following words painted thereon, full and 
legible, ‘< Licensed to Retail:” if the establishment be a tavern, 
or other house of entertainment, or hotel, such sign shall be put 
up in the bar-room. The penalty for failure herein is $25, reco- 
verable before any Justice of the Peace, one-half for the informer, 
the other half for County purposes. 

Src. 3. The last mentioned law has been partially repealed by 
an act, approved January 16th, 1843, ‘“‘ To provide for the more 
certain collection of the License Tax,” which went into operation 
on the first day of February, 1843. This act requires the tax for 
licenses to be paid, in all cases, to the Treasurer of the County, 
whose receipt shall entitle the holder to his license from the Coun- 
ty Clerk. Persons engaging in any vocation, requiring license, 
before having obtained the same, are liable to pay one-fourth of 
the amount of the annual license tax, for each and every week, 
they may be so engaged: and in like proportion for each day, to 
be recovered before any Justice of the Peace, or District Court, 
according to the amount, one-fourth for the informer or prosecu- 
tor; one-fourth for the County Treasury, and the balance to the 
Republic. Upon information lodged before any Justice of the 
Peace, on oath or affirmation, stating there is good reason to be- 
lieve that any person or persons have been guilty of a violation of 
this law, such Justice shall issue a warrant, against such person 
or persons, notifying them to appear forthwith, or in such time as 
the Justice may think proper, to shew cause, if any they have, 
why judgment should not be rendered against them for the penal- 
ties incurred; and if found guilty, judgment shall be rendered for 
the penalty and costs, upon which, execution may immediately 
issue ; only either party may appeal to the District Court as in 
other cases. Any person desiring to obtain a license fora shorter 
period than one year, (and not less than four months) may pay to 
the Treasurer the amount due for the time, adding thereto fifteen 
per cent.: andthe Clerk, on the receipt, will issue a license for 
the time, corresponding with the amount paid: This act prohi- 
bits the offices of County Clerk and Treasurer from vesting in one 
and the same persons; and repeals all acts contrary to or conflict- 
ing with it: 

Sec. 4. License Taxes are to be collected in gold and silver, 
or in the Exchequer bills only at the current rate at which such 
bills are selling in the market:—T. L. vol. dv. 98, 99, 100: vol. 
vt. 106, 107, 108. S. S. 4; vol. vii. 48, 49. See also, “6 Pedlers.”° 

Sec. 5. Violation of the License Law amounts to a Misde- 
meanor.——T., L. vol. ix. 95, 96. 
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LIEN. 

Sec. 1. Liens—like mortgages and other colors of title, are 
required to be recorded according to law. Whenever final judg- 
ment shall be rendered in any Court of Record, it shall operate as 
a lien on all the real estate of the defendant, situate and being in 
the same County where the judgment is rendered, from the day 
of the date of the judgment; only such lien shall cease to operate, 
if execution be not issued out within twelve months from the date 
of the judgment. Persons granting a lease of lands, or tenements, 
either at will, or for a term, shall have alien for three months 
upon the crop raised on the rented premises, but upon no other 
property of tenant; said lien in no case to extend, or continue 
beyond the first day of January next after the maturity of the 
crop, unless the crop subject to said lien be found on said rented 
premises, after said time.—See “Mortgage,” Rents,” Me- 
chanics.”—T. L. vol. 2. 155, 156; vol. vit. 41; vol viii. 84, 85. 

See also, ‘‘ Runaway Slaves.” 


LIGHT HOUSES. 


See act, “ Providing for the erection of Light Houses.”—T, 
L. vol. iw. 108, 109, 110. 
Vessels from foreign countries pay three cents per ton, light 


money—T. L. vol. ix. 89. 


LIMITATION. 


Sec. 1. Under the act, relating to Recorders, it is provided that 
‘any actual settler, who is a citizen of this Republic, who may 
have and hold peaceable possession of any tract, or parcel of land, 
under a color of title duly proven and recorded in the proper 
County, for the term of five years, from and after recording of said 
color of title, or titles, his, her, or their claim shall be considered 
good and valid, barring the claim, or claims of any and every per- 
son or persons whatsoever, minors, femes coverts, and persons non 
compos mentis excepted, who shall have and be allowed two years 
after their maturity, marriage, or return to a sound mihd, to de- 
mand and commence an action for his, her, or their claims, and 
mo more. A peaceable possession can only be interrupted by an 
actual suit being instituted and prosecuted, agreeably to the due 
forms of law, against the holder, or holders thereof; provided that 
this act shall not affect the rights of any person who may have 
been prevented from complying with the provisions of this law, 
by reason of an enemy having had possession of the country, or 
for want of a proper court, or officer having been established in 
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due time: and provided further that this act shall not give validity 
to claims unlawfully obtained from government.” 

Sec. 2. It is enacted, by an act “Of Limitations’’—which 
said act is declared to apply no less to foreign than to domestic 
claims—as follows: All actions of trespass for injury done to the 
estate, or property of another; all actions for detaining the per- 
sonal property, and for converting such personal property to one’s 
own use; all actions for taking away the goods and chattels of 
another; and all actions upon open accounts, other than such ace 
counts as concern the trade of merchandize between merchant 
and merchant, their factors and servants, shall be commenced and 
sued within two years next after the cause of such action, or suit, 
and not after: All actions for injuries done to the person of 
another, as of assault, battery, wounding or imprisonment, and all 
actions for injuries done the character or reputation of another, as 
of libel, or slander, shall be commenced and sued within one year 
next after the cause of such action or suit, and not after: and all 
actions of debt grounded upon any contract in writing, shall be 
commenced and sued within four years next after the cause of 
such action or suit, and not after. Judgment in any Court of 
Record, when execution hath not issued within twelve months 
after its rendition, may be revived by scire facias, or an action of 
debt brought thereon, within ten years after date of judgment and 
not after; or, where execution hath issued and no return is made 
thereon, the party in whose favor it was issued may move against 
any Sheriff, or other officer, or their securities, for not returning 
the same, within five years from the day it was returnable; pro- 
vided that when any person entitled to such judgment, where 
either execution hath not issued, or where no return is made, shall 
be under twenty-one years of age, a married woman, of unsound 
mind, imprisoned, or not within the Republic at the time of ren- 
dition of such judgment, or at the time of such execution being 
returnable, every such person, his or her representatives, although 
the said ten, or five years may have expired, shall have the benefit 
of said judgment where no execution hath issued, by reviving the 
same by scire facias, or by action of debt; and where execution 
hath issued and no return made, may have the benefit of other 
executions, or may move against the Sheriff, or other officer or 
their securities, for the same, within five years after such disabili- 
ties are removed and not after. All actions or suits founded upon 
any account for goods, wares or merchandize sold and delivered, 
or for articles charged in any store account, shall be commenced 
and sued within two years after the cause of such action, except 
im cases of death of creditor or debtor, or removal of debtor before 


160 LIMITATION. 


the expiration of said two years; in which cases the further term 
of one year is allowed, from such death or removal, for the com- 
mencement of said action or suit; provided the debtor shall, ten 
days prior to his removal, put up a notice in writing at the seat of 
justice of the County from which he removes, setting forth his in- 
tentions to that purpose. The respective dates or times of the 
delivery of the several articles charged in any such account, or in 
any receipt taken for their delivery, shall be particularly specified ; 
and if any merchant or trader shall wilfully postdate any article in 
such account or receipt, he shall forfeit and pay tenfold the article 
so postdated, to be recovered before a Justice of the Peace, or in 
the District Court, as the case may be, the whole of which shall 
go to the informer or plaintiff in prosecution. No recovery shall 
be had for any article charged in such account, which was entered, 
charged, or delivered for a term of two years or upwards, before 
the commencement of such action or suit; except in case of the 
death of.the creditor or debtor, before the expiration of one year 
from the time of such action or suit; in which case no article shall 
be allowed which shall appear to have been charged, or delivered 
three years or upwards before the commencement of such action. 
If in any such actions, judgment be given for the plaintiff, and the 
same be afterwards reversed by error; ora verdict be passed for the 
plaintif, and upon matter in arrest of judgment, the judgment be 
given against the plaintiff, that he take nothing by his plaint, pe- 
tition, or bill; in such cases the plaintiff, his heirs, or representa- 
tives may commence a new action from time to time, within one 
year next after such reversal, or such judgment given against 
him. In suits for recovery of debts upon open account against 
executors or administrators, the Court shail cause to be expunged 
from such account, every item, which shall appear due two years 
before the death of the testator, or intestate. If any person shail 
wilfully postdate any such account, he shall be liable, as before 
stated of similar offences. On each and every claim for money 
due for more than five and less than ten years, action shall be 
commenced within one year from the fifteenth day of March, 1841. 

On claims for money due for ten and less than fifteen years, with- 
in six months from the said time; on claims for money due for 
fifteen years and upwards, within three months; and in each case 
the defendant may plead payment, and to support the same may 
rely upon circumstances and the presumption arising from the 
lapse of time. No writ of error or supersedeas shall be granted to 
any judgment at law, nor shall a bill of review be granted to any 
decree in equity, after two years from the time such judgment or de- 
cree shall have been made final. Persons absenting themselves 
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beyond sea or elsewhere, for seven years successively, shall be pre- 
sumed to be dead, unless proof be made to the contrary within that 
time; but such presumption may be voided in cases of estates re- 
covered, and the same be restored, with mesne rents and profits and 
with lawful interest, as herein provided. No law of limitations, 
except in cases of claims for money due for more than five years, 
as abovementioned, shall run against infants, married women, per- 
sons imprisoned or persons of unsound mind, during the existence 
of their respective disabilities: and when limitation did not com- 
mence to run prior to the existence of these disabilities, such per- 
sons shall have the same time allowed them after their removal, 
that is allowed to others by this and other laws of limitations now 
in force. Acknowledgments of the justice of any claim, to take 
the same out of the operation of limitation, must be in writing and 
signed by the party to be charged thereby. No action shall be 
brought against any emigrant to recover a claim, barred by the 
law of limitations of the country from which he emigrated; nor to 
recover money from an emigrant, who was released from its pay- 
ment by the bankrupt or insolvent laws of such country. Per- 
sons, having right of entry into any real estate, shall make the 
same within ten years next after such right shall have accrued, 
and on failure shall be forever barred, except disabled by being 
under twenty-one years of age, a feme covert, or insane, or by the 
public enemy; in which case limitation is not to be computed du- 
ring such disability. The death of one, dying possessed of such 
real estate without right, shall not be such descent to the heir of 
the decedent as to bar entry of the person entitled at the time of 
the descent; unless such decedent shall have had five years peace- 
able possession, which must be continuous and not interrupted by 
adverse suit to recover the estate. Suits to be instituted to re- 
cover real estate, against possessors under title, or color of title, 
shail be instituted within three years next after the cause of action 
shall have accrued; but in this limitation, is not to be computed 
the duration of disability to sue from the minority, coverture, or 
insanity of the party having cause of action. By the term titie is 
meant a regular chain of transfer from or under the sovereignty of 
the soil; and color of title is constituted by a consecutive chain 
of such transfer down to the person in possession, without being 
regular; as if one or more of the memorials or muniments be not 
registered, or not duly registered, or only in writing, or such like 
defect, as may not extend to, or include the want of intrinsic fair- 
ness and honesty, or when the party in possession shall hold the 
same by a certificate of head-right, land warrant or land serip, 
with a chain of transfer down to such party in possession; pro- 
21 
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vided the right of the government is not hereby to be barred. 
Persons, who shall have had five years like peaceable possession 
of real estate, cultivating, using or enjoying the same and paying 
tax thereon if any, and claiming under a deed, or deeds duly regis- 
tered, shall be held to have full title, precluding all claims, but 
shall not bar the government, and saving to the person or persons 
having superior right and cause of action, the duration of disability 
to sue, arising from non-age, coverture, or insanity. Ten years of 
such peaceable possession and cultivation, use or enjoyment thereof 
without any evidence of title, shall give to such naked possessor 
. full property, precursive of all other claims in and to six hundred 
and forty acres, including his improvement, saving the right of 
government, and the duration of disability as aforesaid. Any 
obligor on a statutory bond, that is to have the effect of a judgment, 
shall have one year from forfeiture of such bond, in which to move 
the Court to quash the same, or to make issue, as on a regular 
action to defeat or modify recovery thereon. For limitation im 
appeals, see “€ Appeals.” 

Every deed, or instrument, required, or permitted by law to be 
registered and which shall have heretofore been registered, shall, 
from the passage of this act—the fifteenth of March, 1841—be held 
to have been duly registered, with the full effects and conse- 
quences of the existing laws; provided the same shall have been 
duly acknowledged, certified and proven according to the act. 
Every deed, or instrument, hereafter to be made and recorded, 
shall be duly registered in the office of the proper County, upon 
the acknowledgment of the party signing the same, before the 
Register, or Clerk of the County, or a Notary Public, or Chief 
Justice of the County, or any associate, or the Chief Justice of the 
Supreme Court, or proved by a subscribing witness before any 
such officer and certified by him for record; and if it be so ac- 
knowledged and certified, there need be no subscribing witnesses ; 
and the Register shall certify thereon the day of its delivery for 
registration, give a receipt therefor if required, and record the same 
within one month thereafter, under the forfeiture to the party 
injured, for neglecting either particular, of five hundred dollars, 
and accumulative liability to such party for recovery of vindictive 
damages; and such instrument so delivered for registration shall 
have full effect from the date of its presentation for registration 
against subsequent purchasers and creditors ; and such acknow- 
ledgment, or probated certificate and registration, or either, as 
between the parties and their legal representatives, and all subse- 
quent purchasers and creditors with actual notice, or reasonable 
information of the instrument, shall not be deemed requisite in 
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order to its full effect, validity and priority according to its intrin- 
sic nature; if such instrument executed abroad shall be acknow- 
lédged, or proved by two subseribing witmesses, before any Cir- 
cuit, or Supreme Judge, or Chancellor of the United States of 
North America, certified by him, with the certificate of the Chief 
Magistrate of the nation as to the official character of him taking 
acknowledgment, or probate, and the great seal of the United 
States thereto annexed; or if so acknowledged, or proven before 
any Judge of a Supreme Court of record, or in any such court of 
any other nation, or kingdom, and certified by such Judge, or the 
record thereof exemplified, and either so counter-certified by the 
Chief Magistrate, or sovereign of such other nation, or kingdom, 
under the great seal; or by the Consul of this Republic, or minis- 
ter resident there; the same shall be admitted to record and shall 
be good and effectual, as aforesaid, from registration. Limitation 
does not run where persons are absent from the Republic against 
whom there may be cause of action, but the party entitled to such 
action may bring the same against such person after their return. 
Certificates for head-rights, land scrip, bounty-warrant, or any other 
evidence of right to land recognized by law, which have been 
located, or surveyed, shall be deemed sufficient title to authorize 
the maintenance of actions by ejectment, trespass, or other legal 
remedy given by law. Former laws, which repealed the laws of 
limitation, or prescription in force, shail not be so construed as to 
revive any claim which had been barred by said laws; and all 
claims against which said laws had commenced to run, shall be 
barred by the lapse of time, which would have barred them had 
those laws continued in force; provided the said time be shorter 
than that by which they would have been barred by the provisions 
of this act. This act is not to be construed to prejudice the claims 
of those to real estate that would have been quieted at an earlier 
time; and the twelfth section of “an act—organizing the Inferior 
Courts,” approved Dec. 26th, 1836, shall continue in full force 
whenever it would quiet titles to land at an earlier period than this 
act. (A mistake; reference is intended to sec. 39, of said act.)— 
T. L. vol. ¢. 156 ; vol. v. 119, 163—170. 

Sec. 3. Offences—except murder, arson, forgery, counterfeiting, 
and larceny, and except also perjury, subornation of perjury, as- 
saults and batteries, with intent to kill and murder, or assaults, 
with intent to commit a rape, which last named offences may be 
prosecuted within five years after commission of the same—must 
be prosecuted within one year next after the same shall be done 
or committed: And all prosecutions for fines and forfeitures under 
penal statutes shall be commenced within twelve months from the 
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time the same were incurred; only this limitation in no instance 
shall extend to any person absconding, or fleeing from justice :— 
T. L. vol. ¢. 194 ; vol. viii. 18, 19. 


LITHOGRAPHED NOTES. 

The issuing of lithographed or printed notes by individuals, is 
made an offence by the statute, triable before any Justice of the 
Peace, or presentable by the Grand Jury, and is punishable on 
conviction by fine, not less than five, nor more than fifty dollars. 

Corporations also are prohibited from issuing, re-issuing, or 
putting in circulation any engraved, lithographed, or printed notes 
over the denomination of fifty cents, and in violation hereof shall 
be adjudged guilty of a misdemeanor, punishable on conviction in 
the District Court by fine, not less than five hundred, nor more 
than two thousand dollars, in the Court’s discretion.—T. L. vol 
a. 47, 48; vol. w. 191. 


LOAN LAWS. 


See “Land Laws.” 

See also “an Act to repeal certain Loan Laws.’’—T. L. vol. 
vite. 42. 

LANDLORD AND TENANT. 

Sec. 1. If any Tenant, for term of life, or years, or other person 
under him, unlawfully hold over, the Landlord may institute suit for 
the same, before some Justice of the County; by filing with the 
Justice a full statement, specifying the lands withheld, and name of 
Defendant: and the Justice shall thereupon issue his precept to 
the Sheriff, for a Jury of six, and also, by the Sheriff or Constable, 
summons the Defendant to appear, on a day named; the summons 
and precept to be made returnable on the same day, in not more 
than ten, nor less than five days: and the summons to be served 
five days before trial: Defendant on trial may make up the general 
issue, or the parties may make such issue as will present the mer- 
its: Ifthe defendant fail to appear the case shall proceed on the 
general issue: The Justice shall administer to the Jury the oath 
prescribed in the Act, and read to them the statement made by 
the plaintiff: If the Jury find for the Plaintiff, he shall have a 
writ of possession and costs :—if against the Plaintiff, judgment 
and execution for costs shall be rendered against him: The Jus- 
tice, for cause, may postpone the trial to a time not exceeding ten . 
days, on the costs being paid: The Sheriff, for neglect in execu- 
ting the process herein directed shall be liable to the party inju- 
red in the sum of $200: Either party may appeal to the District 
Court, as provided in other cases: The Estate, or merit of the 
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title, is not to be brought in question: and if the defendant fail to 
establish his right of possession, he shall pay three times the value 
of the rents accrued, besides being liable for damages for the ille- 
gal detention: The Justice is empowered to issue all necessary pro- 
cess: and the Justice, Jurors and officers shall be allowed the 
same fees as provided for like services in other cases -—T. Le vob. 


w. 174, 175, 176. 


CHAPTER XII. 


MAIMING. 


Sec. 1. Tue offence of maiming is perhaps the same as known 
to the Common Law by the term mayhem.—See B. C. vol. iw. 
205, 207. 

Sec. 2. Our statute provides that, “every person who shall 
‘wilfully and maliciously cut, maim, or otherwise injure or disable 
the body of another, shall on conviction thereof be fined in any 
sum not exceeding one thousand dollars, and may receive any 
number of lashes, not exceeding thirty-nine, at the discretion of 
the Court.”—T. L. vol. 2. 190. 


MAINTENANCE. 
See “Divorce”? 
MAILS. 
See “Post Offce.” 
MANDAMUS. 


Sec. 1. “ A writ of mandamus is, in general, a command issu- 
ing in the King’s name from the Court of King’s Bench, and di- 
rected to any person, corporation, or inferior Court of Judicature 
within the King’s dominions, requiring them to do some particu- 
lar thing therein specified, which appertains to their office and 
duty, and which the Court of King’s Bench has previously deter- 
mined or at least supposes to be consonant to right and justice. 
It is a high prerogative writ, of a most extensively remedial na- 
ture: and may be issued in some cases where the injured party 
has also another more tedious method of redress, as in the case of 
admission, or restitution to an office; but it issues in all cases 
where the party hath a right to have anything done, and hath no 
other specific means of compelling its performance.” —B, C, vol. 
ddi. 110. 

Sec. 2. Writs of Mandamus may be granted by the Judges of 


166 MANSLAUGHTER. 


the Supreme and District Courts, and each of them either in va- 
cation or term time, returnable according to Law, into the Supreme 
Court, or either of the said District Courts, as the case may be.— 
T. L. vol. t 80, 200. 

The Supreme Court at the January Term, 1840, adopted the 
following Rules in relation to Mandamus : 

6 The party petitioning for a Mandamus shall make oath to the 
truth of the facts alledged in his petition, Where a Peremptory 
Mandamus is prayed for, an order for the same may issue ; the de- 
fendant therein having the right of appearing before the Judge, 
either in Chambers, or at the next term, and showing cause to set 
aside the same, upon giving the adverse party ten days notice in 
writing.” 

s Where a Mandamus not peremptory is prayed for, the order 
will be a ‘Scire Facia’ against the defendant therein, to appear 
at the next term, and show cause why such writ shall not issue.” 
—R. Sup. Ch. p. 13. 

By an Act, approved January 25th, 1841, “ To regulate the 
Granting and Trial of Injunctions, &c.” it is enacted, ‘* That the 
rule adopted by the Supreme Court, authorizing the granting of a 
peremptory mandamus upon an ex parte hearing, is contrary to 
law; and the several Judges of this Republic, in issuing writs of 
mandamus, are hereby directed to observe the rules which govern 
writs of mandamus at Common Law, as modified by the Statutes of 
this Republic; and that all writs of ‘mandamus sued out against 
the heads of any of the departments, or bureaus of the Govern- 
ment, shall be made returnable before the District Court at the 
Seat of Government; and any peremptory mandamus granted 
without notice, shall be deemed and considered as void; and the 
oficer against whom it issues shall not be bound to obey the 
same.”—T., IL. vol. v 84. 


MANSLAUGHTER. 


Sec. 1. Manslaughter is ° the unlawful killing of another with- 
out malice, either express, or implied: which may be either vo- 
luntarily, upon sudden heat; or involuntarily, but in the commis- 
sion of some unlawful act.” Its punishment is that of an offence 
amounting to felony, within benefit of clergy, ‘burning in the 
hand of the offender, and forfeiture of all his goods and chattels.” 
This punishment has been changed by act of Parliament to trans- 
portation, in the discretion of the Court, for life, or for any term 
not less than seven years, or imprisonment with, or without hard 
labor, for any term not exceeding four years, or to pay such fine as 
the Court shall award.—See B. C. vol. iv. 191—195, and notes. 
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Sec. 2. Our Statutes upon this subject ordain that “every per- 
son who shall kill another without premeditated malice, shall be 
deemed guilty of manslaughter; and on conviction thereof, shall 
be imprisoned such length of time as shall be adjudged by the 
Court, not being less than one year, nor more than ten years.” 
The additional punishment of branding has been repealed.— T. L. 
vol. 4. 187 ; vol. wt. 62. 

See also © Murder,” 6 Limitation.”—And T. L. vol. vi. 18. 


MARITAL RIGHTS. 


See in relation to Marital Rights, “Husband and Wife.” 
See also, T. L. vol. w. 4. 


MARQUE AND REPRISAL. 


Sec. 1. The power of granting letters of Marque and Reprisal 
is vested in Congress: It was also a power which existed prior 
to the adoption of the Constitution and was exercised by the 
Provisional Government.—O. and D. p. 23, 38; Const. Art. w. 
Sec. 4, p. 13.—T. L. vol. i. 11. 


MARRIAGES. 


Sec. 1. It was ordained that all Judges, Alcaldes, Commissa- 
rios, and regularly accredited Ministers of the gospel of whatey- 
er denomination, shall have the power to celebrate the rites of 
matrimony in their respective municipalities, to be in the presence 
of three witnesses, certificates of which shall be made and signed 
by said Judge, or officer, tested by two or more witnesses present, 
one of which shall be given to the bride; the other to be filed 
with the archives of said municipality: Marriages before celebra- 
ted by bond or otherwise, are made valid; provided, said bond or 
other evidence of marriage be filed with the archives or records of 
the Court of the municipality, within ten days; and provided also, 
that marriages celebrated under former existing laws shall be valid 
and the issue legitimate.—O. and D. Sec. 9, p- 137, 138. 

Sec. 2. By an Act, approved June 5th, 1837, it is provided 
that persons who were married by bond, and by various officers of 
Justice not authorized to celebrate such marriages, may go before 
any regularly ordained Minister of the gospel, Judge of the Dis- 
trict Court, Justice of the County Court, or Justice of the Peace, 
and publicly solemnize the rites of matrimony; which said mar- 
riages are made legal from the time they were first celebrated, and 
their issue declared legitimate, provided this be done within six 
months from the passage of the law, and that no legal bar exists 
to such marriage. In such cases as mentioned, if the husband or 
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wife have died before the passage of the law, the marriage is de- 
clared legal and the issue legitimate, provided the parties lived 
together as man and wife at the time of such death. Males under 
fourteen and females under twelve shall not marry. Persons about 
to marry, must obtain license from the Clerk of the County Court ; 
without which license the marriage is forbidden to be celebrated. 
In cases of males under twenty-one and females under eighteen, 
the consent of the parents or guardians must be obtained before 
license shall issue. ‘The Clerk offending herein shall be liable in 
a penalty of five hundred dollars. He shall also record all licenses 
issued by him, which must be endorsed by the party celebrating 
the marriage and return made thereof within sixty days after the 
marriage, which return shall alsoberecorded. ‘The Clerk for each 
license shall charge and receive one dollar. Persons who have 
married agreeably to the customs of the country, having another 
wife or husband living, and shall continue to live together as man 
and wife, sixty days after the passage of this law, shall be deem- 
ed guilty of bigamy. Persons of European blood or their descen- 
dants are prohibited from marrying with Africans or the descen- 
dants of Africans; on violation hereof the marriage shall be null 
and void and the parties be deemed guilty of a high misdemeanor. 

Another Act of a later date, ‘ Legalizing and confirming 
certain marriages therein named,” confirms more fully the bene- 
ficial provisions of the previously recited law.—T. L. vol. 4. 233, 
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MARRIED PERSONS. 
See “& Husband and Wife.” 


MAJOR-GENERAL. 


See the provisions relative to this subject—-T. L. vol. vit. 26, 

27, 283 vol. viit 110. 
i MECHANICS. 

There are two enactments in relation to Mechanics, the first of 
which is general, the second relating and confined to incorporated 
cities. By the first it is ordained : l 

Sec. 1. That Mechanics and Master Builders, contracting in 
writing to erect buildings of any description, shall have a lien in 
the nature of mortgage, upon such buildings and also upon the 
land on which the same are erected, until the price for services and 
materials found shall be fully paid and satisfied, unless a contrary 
stipulation be made at the time it is entered into; provided such 
lien shall not have priority over bona jide mortgages or legal ine 
cumbrances existing before the contract, if the same be duly re- 
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corded, but in all cases they shall have an exclusive lien on all 
improvements made, to the extent of their claim. ill such con- 
tracts must be recorded within thirty days, or otherwise the lien 
shall not operate. When suit shall be brought by any mechanice 
upon such contract and judgment be rendered in his favor, execu- 
tion for the amount may be levied upon the land as well as upon 
the buildings erected thereon: and the right, title and interest of 
the defendant thereto be sold to satisfy the same, provided such 
mechanic shall not be prevented from levying upon any other 
property of the defendant.—T. L. vol. iii. 61, 62. 

Src. 2. The other Act “ For the better security of Mechanies 
and others,” and the provisions of whieh are confined to incorpo- 
rated cities, ordains : 

That Mechanics, or Workmen, or other persons, for work or 
materials furnished, whether as journeymen, laborers, cartmen, sub- 
contractors, or otherwise, whose demand has not been paid, may 
deliver to the owner of the building (erected under a contract in 
writing) an attested account of the amount and value of the 
work, labor, materials, &c., and such owner shall retain out of his 
subsequent payment to the contractor, such amount for the benefit 
of the person, thus entitled. Whenever such account shall be 
delivered to such owner, or his agent, he shall furnish his con- 
tractor with a copy of the same, so that if there be any disagreement 
between the contractor and his creditor, they may, by amicable 
adjustment or by arbitration ascertain the true sum due: And if the 
contractor fail, within ten days, to give the owner written notice 
that he intends to dispute the claim, or if in ten days after such 
notice, he refuse or neglect to have the matter adjusted, he shall 
be considered as assenting to the demand, and the owner shall pay 
the same when due. If the claim be disputed and cannot be ad- 
justed, it shall be submitted on agreement of parties to the arbi- 
trament of three disinterested persons, one to be chosen by each 
party and ihe third by the two thus chosen, the decision of whom 
in writing shall be final and conclusive. When the amount shall 
be thus determined, if the contractor do not within ten days pay 
the same, with the costs incurred, the owner shall pay the same as 
above provided, and said amount may be recovered by the credi- 
tor against such owner, in an action for money had and received, 
and to the extent m value of any balance due from the owner to 
the contractor, if the same be less than the sum due from the con- 
tractor to the creditor. In case, by collusion, or otherwise, of any 
money being paid in advance by the owner to the contractor, so 
as to defeat the claim of the creditor as aforesaid, the owner shall 


be made liable to the amount that would have been due at the time 
22, 
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of his receiving the account, in the same manner as if no such 
payment in advance had been made.—T. L. vol. vii. 97, 98. 


MEDICAL CENSORS. 
See ¢ Censors, (Board of Medical.) 


MILITARY. 

Sec. 1. “ The Military shall at all times and in all cases be 
subordinate to the civil power.” — Const. D. R. 14th, p. 24. 

SEC. 2 See in relation to this subject further, an Act “To 
organize and fix the Military Establishment of the Republic of 
Texas ;°—And also an Act, “To abolish certain offices therein 
named and to fix the Military and Naval Establishments of the 
Republic.” —T. L. vol. i 163—166 ; vol. v. 105—107. 


MILITIA. 

Sec. 1. The Militia of Texas shall be organized as follows: 
all able bodied men over sixteen, and under fifty years of age, 
shall be subject to Militia duty.”—O. and D. Art. x. p. 12. 

See also an “ Ordinance regulating the Militia.”—0O. and D. 
p- 28, 29, 30. 

Sec. 2. * The sure and certain defence of a free people is a 
well regulated Militia; and it shall be the duty of the Legislature 
to enact such laws as may be necessary to the organizing of the 
Militia of this Republic.” —Const. D. R. 15th, pe 24. 

Sec. 3. Under this provision, Congress have passed various 
Laws for organizing the Militia, to which it will be only necessary 
to make reference.—See T. L. sol. i. 54—68, 240; vol. a. 85, 
86; vol. iii. 79, 80; vol. v. 33, 34, 115; vol. vit. 26, 27, 28, 45, 
46; vol. vièi. 43, 110, 111. 


MINISTERS OF GOSPEL. 


Src. 1. ‘* Ministers of the Gospel being, by their profession, 
dedicated to God and the care of Souls, ought not to be diverted 
from the great duties of their functions: therefore, no Minister of 
the Gospel, or priest, of any denomination whatever, shall be eli- 
gible to the office of the Executive of the Republic, nor toa seat 
in either branch of the Congress of the same.’’—Consé¢. Art. v. 
Sec. 1, p. 15. 

Sec. 2. All ordained Ministers of the Gospel, shall be and are 
declared exempt from military duty, and from serving on juries and 
working on roads.—T. L. vol. a. 2725 vol. ix. 4. 
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MINISTERS. 
Sec. 1. “In all cases affecting Public Ministers, the District 
Courts have exclusive original jurisdiction.’’— Const. Art. iv. Sec. 
3, pe 138.—See ° Passport.” 
See also, T. L. nol. 2 29, 30, 227; vol. tir. 1083 vol. v. 70, 71. 


MISDEMEANOR. 


See “Crimes and Misdemeanors ;” Imprisonment of Ministers, 
or violating passports, declared a Misdemeanor.—T. L. vol. v. 70, 
TL 

MISMARKING. 

Sec. 1. “Every person who shall mark or brand any unmarked 
or unbranded horse, mare or colt, ass, neat cattle, sheep or goat, 
or hog, not being his own property, and without the consent of 
the owner, shall om conviction thereof, pay a fine not exceeding 
fifty dollars, for every animal so marked or branded, and may re- 
ceive any number of lashes on the bare back, not exceeding thirty- 
nine, at the discretion of the Court.”—T. L. vol. ¢. 1913 sec. 27. 


MONOPOLIES. 


Smc. 1. ‘ Perpetuities or Monopolies are contrary to the genius 
of a free government, and shall not be allowed.”’—Consé. D. R- 
ATth, p. 24. 

MORTGAGES. i 

Sec. 1. Mortuum vadium, a dead pledge, or Mortgage, is 
where a man borrows of another a specific sum, and grants him an 
estate in fee, on condition that if he, the mortgagor, shall repay the 
mortgagee the said sum on a certain day mentioned in the deed, 
that then the mortgagor may re-enter on the estate so granted in 
pledge; or, as is now the more usual way, that then the mort- 
gagee shall re-convey the estate to the mortgagor: in this case 
the land which is so put in pledge, is by law, in case of non-pay- 
ment at the time limited, for ever dead and gone from the mort- 
gagor: and the mortgagee’s estate in the lands is then no longer 
conditional but absolute.—B. C. vol. ti. 157, 158. 

Sec. 2. The law in regard to the recording of Mortgages has 
already been adverted to.—See T. L. vol. ¢. 155, 156. 

Sec. 3. Two Laws have been enacted in regard to the mode 
of foreclosing Mortgages on real and personal estate. By them 
it is provided : 

Any person entitled to foreclose a mortgage on land, or his 
attorney, shall file his petition in the Clerk’s Office of the District 
Court of the County where such land or a part thereof is situated, 
stating the case and the amount of the demand, and describing 
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the property mortgaged. Whereupon the mortgagor shall be sum- 
moned to appear at the next term of the said Court to shew cause 
why judgment should not be rendered in favor of the mortgagee 
for such sum, with interest and costs, as shall be due on such 
mortgage ; which summons shall be served upon the defendant in 
the manner, and the same proceedings shall thereupon be had as 
in ordinary cases of civil suits, if the defendant be a resident of 
the country: if not, then notice of the pendency of said suit shall 
be given by publication made in some Public Gazette, at least four 
successive weeks before the commencement of the Court in which 
suit is instituted; and if the defendant should fail to appear at the 
aforesaid Court, or appearing, should show no cause why the 
mortgage should not be foreclosed, then judgment shall be render- 
ed for said mortgagee so petitioning, and execution issue as in 
other cases; butif there be any dispute about the amount due on 
any mortgage, if the mortgagor shall appear within the time pre- 
scribed by the rules of pleading, and make affidavit of a just de- 
fence, the Court shall order a trial of the facts before a jury as in 
other cases. | 

Mortgages on personal property shall be foreclosed in the fol- 
lowing manner: any person holding a mortgage on personal prop- 
erty and wishing to foreclose the same, shall make application to 
the Chief Justice of the County, and make affidavit before him of 
the amount of principal and interest due thereon, which affidavit 
shall be annexed to such mortgage and thereupon the Clerk of the 
County Court shall issue execution as in cases of judgment, which 
execution being delivered to the Sheriff shall be levied upon the 
mortgaged property, and after being advertised for at least sixty 
days in some Public Gazette shall be set up and sold to the high- 
est bidder: provided always that if there should be any dispute 
as to facts, the trial shall be subject to the same rules and regu- 
lations as by law govern the District Courts of this Republic. 

It is further provided, that all mortgages shall be recorded 
within ninety days from the date of the execution of such mortga- 
ges—if land, in the County where the land lies; if personal prop- 
erty, in the County where the mortgagor lives. But the lien cre- 
ated by the making of the mortgages shall not be lost nor destroyed 
as between the parties to it, if the mortgagor should fail to have it 
recorded within the time prescribed.—T. L. vol. w. 2d part, p. 
11, 12; vol. ww. 69, 70: vol. vist. TT. 

See “Process.” 

MOTIONS, 


Sec. 1. The several Courts have power to hear and determine 
all motions against Sheriffs, Coroners, or other officers, and against 
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Attorneys and Counsellors at Law, upon due notice, for mal-fea- 
sance and mal-practice in their office. 

See “ District Courts,” “Attorneys, &.”—T. L. vol è 152, 
154; vol. tite 123: vol. ww. 95; vol. vt. 71. 

Src. 2. The Supreme Court have adopted several rules with 
regard to motions, for the District Courts. 

“The Court will set apart a particular day in each term for the 
hearing of motions; but they may be sooner heard by leave of 
the Court.” 

“The Clerk shall keep.a separate Docket, in which shall be 
entered all motions made during the Term (except motions inci- 
dental to the cause) in the order of time in which they were made: 
which shall be called in the order in which they are entered,” 

‘¢ Reasons in arrest of judgment, and reasons for new trials, 
and the affidavit in support thereof, if any are relied upon, shall 
be filed with the Clerk, and notice be given thereof, to the adverse 
party, one day before the argument: and if the cause is tried on 
the last day of the term, the notice shall be given when the mo- 
tion is made.” 

s When any counsel shall wish to make any motion, the same 
shall be reduced to writing, and submitted to the Court: if ap- 
proved of by the Judge, it shall be entered by the Clerk, on his 
motion docket, and be brought up for disposition.”—R. Sup. Ct. 
10, 11. 

MURDER. 

Sec. 1. “ Murder is when a person of sound memory and dis- 
cretion, unlawfully killeth any reasonable creature in being, and 
under the king’s peace, with malice aforethought, either express 
or implied.” The punishment of this crime is death._—B. ©. vol. 
iv. 195, 201, 202. 

Sec. 2. “ Every person of sound memory and discretion, who 
shall wilfully and maliciously kill any person within this Republic ; 
or shall aid, abet, or instigate the killing of any person as aforesaid, 
shall be deemed guilty of murder, and on conviction thereof shall 
suffer death.” —T.'L. vol. 2. 187, sec. 2. 

Sec. 3. Upon indictments for murder, or manslaughter, if it 
be found by verdict that the accused killed the person ia lawful 
defence of himself, or family, or in attempting by lawful means to 
arrest such person for treason, or other high crime and misde- 
meanor, or in discharge of his duty required by law, or by misfor- 
tune, he shall for the same be fully acquitted and discharged.— 
T. L. vol. t. 187, sec. 4.—See ‘* Limitation,” and also T. L. 
vol. vin. 18. 
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CHAPTER XIII. 


NATIONAL SEAL AND STANDARD. 


Sec. 1. “ Tuere shall be a seal of the Republic, which shall be 
kept by the President, and used by him officially ; it shall be called 
the great seal of the Republic of Texas. 

‘‘ All grants and commissions shall be in the name and by the 
authority of the Republic of Texas, shall be sealed with the great 
seal, and signed by the President.” — Const. Art. vi. Sec. 8, 9, p- 16. 

Sec. 2. Two enactments in relation to this subject have estab- 
lished as follows : 

The national arms of the Republic are a white star of five 
points on an azure ground, encireled by an olive and live oak 
branches. 

The national seal, which shall bear the arms of the Republic, 
shall consist of a single star, with the letters ‘‘ Republic of Texas,” 
circular on said seal, which said seal shall also be circular. 

The national flag or standard shall consist of a blue perpen- 
dicular stripe, of the width of one-third of the whole length of the 
flag, with a white star of five points in the centre thereof, and two 
horizontal stripes of equal breadth, the upper stripe white, the 
lower red, of the length of two-thirds of the whole length of the 
flag. 

There seems to be a conflict in the two statutes. The last one 
changes the national flag, or standard as adopted by the first, and 
then again in a subsequent section declares “ that the national 
standard of this Republic shall remain as was established ‘ by the 
former act.’ ’|—T. L. vol. te 72; vol. wi. 18, 79. 


NATIONAL ROAD. 
See °¢ Land Laws.” l 
See also, ‘An Act, to open and establish a National Road.” — 
T. L. vol. viit. 101—104. 


NAVY. 


Sec. 1. Under the Provisional Government certain provisions 
were made for the regulation of the Navy.—See O. and D. 
27, 127. 

Sec. 2. * Congress shall have power to provide and maintain 
an Army and Navy, and to make all laws and regulations neces- 
sary for their government.” 

“ The President shall be commander-in-chief of the Army and 
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Navy of the Republic.” —Const. Art. ii Sec. 5, 9. 13: Art vt. 
Sec. 4, p. 15. 

SEC. 3. It will be only necessary to give a general reference to 
the various enactments made by Congress in regard to the organ- 
ization, and regulation of the Navy.—See T. L. vol. i 30, 86— 
128; vol. %2. 13; vol. w. 180, 190; vol. v. 105, 141, 162; vol. 
vt. 93, ©. S. 5, 63 vol. vita. 115, 116. 


NAVIGATION. 

Sec. 1. Any person, or persons obstructing navigable rivers, 
or streams, shall be deemed guilty of a high misdemeanor, and on 
conviction thereof shall be fined in a sum not less than twenty-five 
nor more than five hundred dollars, at the discretion of the Court > 
one-half of which shall go to the County where such indictment 
is found, and the other half to the Republic; which fines so col- 
lected to the County, shall be applied to remove such obstruction, 
by the Treasury of said County. This provision is required to 
be given specially in charge by the District Judges to the Grand 
Juries of the several Counties.—T. L. vol. vit. 81. 

Sec. 2. Reference may be had to the various statutes in rela- 
tion to Navigation Companies, &c.—See T. L. vol. 4.128; vol. 0. 
29, 86, 2d part. p. 8; vol. v. 73 vol. vit. 15—17 ; vol. viit. 25—28. 


NEGOTIABLE NOTES. 


See “ Bills of Exchange” and “ Assignment (of Written In- 
struments. )”’—See also, T. L. vol. tv. 144—146. 


NEGROES, OR SLAVES. 


See “ Color, (Free persons of,)”? and ‘ Slaves.” 

The harboring or clandestinely supporting any runaway negro 
slave, or negroes indentured for a term of years, or aiding and 
assisting in so doing, is punishable on conviction by fine not less 
than five hundred nor more than one thousand dollars, and im- 
prisonment not less than six months nor more than one year: 
This law is to be given specially in charge to the Grand Juries. 
—T. L. vol. wi. 48, 44. 

But see also, ° Runaway Slaves.” —T. L. vol. v. 186. 


NEW TRIAL. 


Sec. 1. Several provisions have been made at different times 
upon the subject of new trials; the law now seems to be: 

That a new trial may be granted | in all cases, on such terms and 
conditions as the Court shall direct; and also in any case known 
to the Laws of this Republic, for good cause shown. It may be 
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granted as well when the damages are manifestly too small as 
when they are excessive. 

Not more than two new trials shall be granted to the same 
party in the same case—T. L. vol. i. 204; vol. ite 95; vol 
av. 91. 

Sec. 2. Under the head of New Trial the following rules have 
been adopted for the government of the District Courts : 

“ In cases in which a party shall receive notice of a motion for 
a new trial, in arrest of Judgment, he shall have leave notwith- 
standing, to enter up judgment, and lodge his execution to bind 
property, with a notice of such new trial, or arrest of judgment, 
endorsed on said execution; but if the motion be sustained, the 
judgment and execution shall be wholly set aside: 

“All motions in arrest of judgment, and for new trials, not acted 
upon, shall be discharged of course, on the last day of the Term, 
unless continued by order of Court. 

“ On all motions for non-suit, in arrest of judgment, or for new 
trial, all the points intended to be relied on, shall be taken at 
once: 

‘s A motion for a new trial shall not operate as a supersedeas, 
unless the same shall be made during the term at which the cause 
is tried, and then only, if after hearing the grounds of the motion, 
the Court shall pass an order to that effect : 

s No motion for an arrest of judgment will be heard after the 
overruling of a motion, for a new trial: 

“s No consent between attorneys, or parties, touching any suit 
pending, will be enforced by the Court, unless such consent be in 
writing, and signed by the parties or attorneys :”—R. Sup. Ci. p- 
11, 12. 

NOBILITY. 


Sec. l. “ No title of nobility, hereditary privileges or honors, 
shall ever be granted or conferred in this Republic. No person 
holding any office of profit or trust shall, without the consent of 
Congress, receive from any foreign State, any present, office, or 


emolument of any kind.’’—Const. D. R. 8th, p. 23. 
“NON EST FACTUM.” 


Sec. 1. When any party to a suit, either as principal, or secu- 
rity, maker, or endorser, founded on any written contract, cove- 
nant or agreement whatsoever shall deny his signature, he shall do 
the same under oath: 

In all cases where a suit has been instituted for the recovery 
of an amount due upon any writing obligatory, or may be so 
instituted, the execution of the instrument shall be regarded as 
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proven, and the plea of “$ non est factum” shall be considered as 
unavailing, until the defendant, or one of them, if there be more 
than one, shall have made oath before the Court im which the case 
is pending, that he or they never executed the said instrument, nor 
authorized any person to execute it for him, or them.—T. L. vol. 
ae. 67, 103. 
NON-SUIT. 
Sec. 1. “Every person desirous of suffering a Non-Suit on 
trial, shall be barred therefrom, unless he do so before the jury 
retire from the bar.” —T. L. vol. w. 91. 


NON-TENURE. 


See * Abatement.” 

“By the exception of Non-Tenure of parcel of any lands or 
tenements, for which any action or suit may be brought, the writ 
shall not be abated, but for the quantity of the non-tenure which 
shall be alledged.””—T. L. vol. aw. 89, 90. 


NOTARIES PUBLIC. 


Sec. l. Judges, under the Provisional Government, were also 
Notaries Public for their respective Municipalities.—O. and D. 
Art. Vi po be 

Sec. 2 Various acts have been passed for the appointment, 
&c. of Notaries Public. The Chief Justices of the Counties are 
ex-officio Notaries Public, and also the Associate Justices, where 
the Chief Justice is absent or unable to act. There shall be a 
Notary Public for each of the ports of entry of the Republic, to be 
appointed by the President, by and with the advice and consent 
of the Senate, who shall hold his office for two years, unless 
sooner removed by the President: There shall be appointed also 
for the county where the seat of government may be located, two 
Notaries Public in addition to the Chief Justice of said county ; 
and also one additional Notary in each county of the Republic ; 
which appointments shall be made by the President, by and with 
the advice and consent of the Senate.—T. L. vol. ¢. 155, 273; 
vol. ii. 16, 2d part, 10. 

Sec. 3. The fees allowed to Notaries Public are—for protest- 
ing any bill, or note, and registering and seal, two dollars; for 
attesting any power of Attorney and seal, twenty-five cents: For 
notarial afhdavit and seal, fifty cents: For extending protest in all 
cases, and for all copies of such extended protest, for each hun- 
dred words therein, fifteen cents; for all other notarial acts, with 
seal, not herein otherwise provided for, fifty cents. And any 
Notarycharging and receiving a greater fee than herein allowed 
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for performing any service herein mentioned, shall be liable to 
indictment by the Grand Jury, for extortion, and if convicted 
shall forfeit and pay a fine of not less than one hundred dol- 
lars—to be adjudged by the Court in which the conviction is 
had; and shall further be deprived of his office and disqualified 
for ever afterwards from holding any office of honor, or profit, in 
the Republic. 

Notaries are also allowed, for taking down answers to interroga- 
tories, by virtue of a commission directed to them, thirty cents for 
every hundred words by them required to be written, together 
with fifty cents for attaching the official seal and certificate there- 
to.—T. L. vol. vi. AT, 48, 50; vol. viii. 67. 

Sec. 4. See also an Act, “ authorizing the appointment of ad- 
ditional Notaries Public,” —to wit: one for the County of Mont- 
gomery, two for Liberty County, one for Jefferson County, two 
for the County of Jasper and one for Harrison County.—T. L. 
vol. viii. 105. 

See also in relation to Notaries, T. L. vol. tx. 13, 14. 


CHAPTER XIV. 
OATH. 


Sec. 1. * Eac member of the Senate and House of Represen- 
tatives shall, before they proceed to business, take an oath to sup- 
port the Constitution, as follows : 

“I, A. B. do solemnly swear, (or afirm, as the case may be) 
that, as a member of this general Congress, I will support the 
Constitution of the Republic, and that I will not propose, or as- 
sent to any bill, vote, or resolution, which shall appear to me 
injurious to the people.” 

‘¢ Every person who shall be chosen, or appointed to any office 
of trust, or profit, shall before entering on the duties thereof, take 
an oath to support the Constitution of the Republic, and also an 
oath of office.”—Const. Art- v. sec. 2, 3, p. 15. 

Sec. 2. In addition to the oath prescribed by the Constitution 
the following shall be taken by the Secretary of State, Treasury, 
War, Navy, and Chief Clerks of the several departments, to be 
administered by the Speaker of the House of Representatives: 

“I do solemnly swear, (or affirm) that I will truly, honestly, and 
faithfully discharge the duties of without favor, or par- 
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tiality, to the best of my skill and ability; so help me God.” —T. 
L. vol. 2. 52, 
OFFICES. 

See ‘6 Oath.” 

Sec. l. ‘No person holding an office of profit under the 
Government shall be eligible to a seat in either house of Congress, 
nor shall any member of either house be eligible to any office 
which may be created, or the profits of which shall be increased 
during his term of service.” 

c The President shall, with the consent of the Senate, appoint 
Ministers and Consuls, and all officers whose offices are establish- 
ed by this Constitution, not herein otherwise provided for.” 

‘s The President shall have power to fill all vacancies that may 
happen during the recess of the Senate; but he shall report the 
same to the Senate within ten days after the next Congress shall 
convene; and should the Senate reject the same, the President 
shall not re-nominate the same individual to the same office.” — 
Const. Art. ie Sec. 23, p. 113 Art. vi. Sec. 5, 6, pe 16. 

Sec. 2. The President is also empowered to fill all vacancies 
that may happen during the recess of Congress, in such offices as 
are filled by joint vote of both houses of Congress ; being required 
to report the same to Congress within ten days after the next 
Congress shall convene.—T. L. vol. tt. 74. 

SEC. 3. Since the organization of the Government, enactments 
have been made to abolish certain offices; to regulate others; to 
fix their salaries, &c. Of these mention will be made under their 
several titles.—See in general, T. L. vol. iv. 263, 264; vol. vt. 
12, 13, 14. 

OFFICERS. 


See in general the preceding ; “ Offices.” And see further for 
reference generally, T. L. vol. vt. 12, 13, 14, 44, 105, 114, 45, 50, 
93, 112, 64, 118, 8. S. 4, 5, 6; vol. vii. 110. 


OFFENCE. 


Sec. 1. “ No person, for the same offence, shall be twice put in 
jeopardy of life, or limbs.” — Const. D. R. 3h, Dp. 23. 


ORDNANCE. 

Src. 1. There shall be appointed or retained in the service, 
one Captam of Ordnance, who shall be the Superintendent of 
the Arsenal, and whose duty it shail be to take charge of and pre- 
serve all public arms and munitions of war in said Arsenal; to 
collect, as far as may be, all other public arms and munitions of 
war, which are dispersed through the country; and to cause the 
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same to be preserved. Salary, six hundred dollars.—T. L. vol. vi. 
13. 14. 


ORPHANS. 


Sec. l. By an Act “ To provide for the support and education 
of Indigent Orphans,” the Probate Court is empowered to bind 
them out as apprentices to such persons as the Court may select ; 
such persons engaging by a covenant entered in the indenture to 
provide the apprentice with sufficient good and wholesome food, 
necessary clothing, washing and lodging; also to teach said ap- 
prentice the business or occupation which they pursue for a liveli- 
hood; and also to read, write and cipher as far as the Rule of 
Three, and at the expiration of the apprenticeship to furnish said 
apprentice with two complete new suits of clothing. Males to be 
thus bound until eighteen ; females until sixteen years of age. 

The Probate Court is to take care that such apprentice is bred 
up in honest and industrious ways; that the tutor in all respects, 
perform his stipulations; may hear and determine complaints 
against said tutor, by the apprentice, or friend; and may if neces- 
sary remove such apprentice, and bind him to another person, im- 
posing the same restrictions as before.—T. L. vol. v. 176, 177. 

SEC. 2.*See also an Act “To incorporate the Galveston Or- 
phan’s Friend Society.” —T. L. vol. vii. 18, 19. 

Sec. 3. See also as to the protection given to the rights of 
‘‘ Orphan children, whose parents were entitled to Land under 
the Colonization Laws of Mexico ;”—* Land Laws.’’— Const. 
G. P. Sec. 10, p. 20. 

OUTLAWRY. 


Sec. 1. “No citizen shall be deprived of privileges, outlawed, 
exiled, or in any manner disfranchised, except by due course of 


the law of the land.”—Consé. D. R. Tih, p- 23. 


OVERSEERS OF ROADS, &c. 


Sec. 1. These are to be appointed by the Board of Commis- 
sioners of the County Court, of the several Counties each year, 
one for each precinct. The Clerk, within ten days after the ad-, 
journment of the Court, shall make out and deliver to the Sheriff, 
a copy of the order of Court, appointing the several Overseers, and 
the hands liable to work under them ; and the Sheriff within twenty 
days after the reception of the order shall deliver to, or leave the 
same at the residence of the Overseers. A list of the names of the 
overseers and their respective precincts shall be put up by the 
Clerk, in the Court House. 

Any Overseer thus appointed, refusing to serve, without a rea- 
sonable excuse to be judged by the County Court, shall forfeit and 
pay the sum of twenty-five dollars—to be recovered by judgment, 
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on motion of the District Attorney. This jurisdiction now be- 
longs to the District Court. 

Overseers are empowered to call out all persons liable to work 
on Public Roads in their precinct—at any time when necessary— 
only no person shall be compelled to. work on more Roads than 
one in any one year, nor more than ten days i in the year on any 
road. Overseers shall give two days previous notice by summons 
In person, or in writing left at the places of abode, to all free 
male persons, as well as to owners, overseers, or employers of 
slaves, liable to work on Roads in the precinct—to meet at such 
time and place as they may appoint, and to bring with them such 
tools as they may direct; if any person so summoned shall fail to 
attend, or to send a substitute, or when attending shall fail or re- 
fuse to perform his duty, he shall forfeit and pay for each day so 
refusing, or failing, the sum of five dollars [except the citizens of 
Houston, in Harris County] together with costs of suit, by judg- 
ment, as in cases of debt, before any Justice of the Peace in the 
Canny, only all reasonable excuses shall be heard and allowed. 
Any overseer, failing or neglecting to prosecute as above provided, 
shall be liable to any person working on roads under such over- 
seer in the full amount that the overseer might have recovered 
against such defaulter—to be recovered as last above mentioned ; 
one-half to go to the prosecutor ; the other to be paid to the County 
‘Treasury of the County. 

When expedient, the overseer shall have made causeways on 
roads—at least fifteen feet wide—in the manner prescribed. He 
shall also erect Bridges across such places as may be necessary. 

The overseer for neglect of duty shall forfeit and pay the sum 
of twenty dollars to be recovered in manner as first mentioned; 
but the payment of this penalty shall not prevent any person who 
may have sustained damage by the road being out of repair, from 
recovering the amount of such damage from such overseer. 

Overseers, into whose hands may be paid any money, arising 
from fines, penalties, or forfeitures, unless otherwise ordered, shall 
pay the same over to the County Treasury, within ten days from 
the time collected; or for failure so to do, shall forfeit for each 
failure the sum of fifty dollars—to be recovered as first mentioned. 

Free males—Indians excepted—between eighteen and forty- 
five years of age—and all male slaves over sixteen and under fifty 
years of age—are liable to work on the public roads.—T. L. vol. 
îi 158—162; vol. w. 260, 
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CHAPTER XY. 


. PARDON. 


Sec. I. Tue prerogative of pardoning was vested, under the 
Provisional Government, in the Governor and Council.—O. and 
D. Art. vt. p. 7%. 

Sec. 2. ‘6 The President shall have power to remit fines and 
forfeitures and to grant reprieves and pardons, except in cases of 
impeachment.’ — Const. Art. vt. Sec. 4, p. 15. 


PARTITION. 


Sec. 1. All part owners may be compelled to make partition 
by such lawful method as the party seeking such partition shall 
choose or deem expedient, not prejudicial to those entitled to the 
reversions, or remainders, in the Estate. Partition may be de- 
manded by the same writ of all the several parcels of land to 
which the parties have titles, and execution be thereupon had by 
the Sheriff, and three special Commissioners to be appointed by 
the Court, with the assent of the parties by allotment to each party, 
of part in each parcel, or ‘of parts in one or more parcels, or of 
one or more individual parcels, with or without the addition of a 
part or parts of other parcels, as shall be most for the interest of 
the parties in general. 

After writ of partition returned °¢ served,” if the part owner enter 
his defence within the ordinary time allowed by the rules of plead- 
ing, the Court may proceed to examine the title of the demand- 
ants and quantity demanded, and shall give judgment by default, 
for so much as shall appear to be justly claimed, and award a writ 
to make partition; which being executed by notice as before men- 
tioned, judgment final shall thereupon be given, which shall be as 
binding as if it had been made after a full hearing and upon a 
trials unless the part owner within one year after the first judg- 
ment, or being an infant, a married woman, or person of unsound 
mind, or out of the Republic, within one year after the disability 
is removed, by motion to the Court, either admitting demandants’ 
right and purparty, shall show inequality in the partition, then the 
Court may award a new partition to be made, in the presence of 
all the parties if they choose to attend it; and the second parti- 
tion shall be as binding as if the part owner had appeared and 
pleaded in the first instance: or else shall show sufficient matter in 
bar of the partition, or that the demandant hath no title to so 
much as he hath recovered, in which case the Court may suspend or 
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set aside the judgment, and admit the part owner to appear and 
plead; and the cause shall proceed as if no judgment had been 
given; and upon trial thereof, if the Court shall give the same 
judgment as the first, it shall stand confirmed and the person who 
made the motion shall pay the costs. 

Part owners before partition shall hold of the Landlords to 
whom the lands shall be allotted in severalty, under the same con- 
ditions, rents, and covenants; and the Landlords shall warrant 
the same accordingly, to their several tenants; and demandants 
who were tenants in actual possession, or tenants to the action, 
shall hold for the same terms and under the same conditions and 
covenants when allotted in severalty. 

The representative of one jointly bound with another for the 
payment of a debt, or for performance, or forbearance of any act, 
or thing, dying in the lifetime of the “ settee,” may be charged by 
virtue of such obligation, in the same manner as if the obligors 
had been bound severally as well as jointly: [The word * settee,” 
is doubtless a misprint for “ obligee.” | 

For the provisions in regard to partition, under the Probate 
Law, see “* Commissioners of Partition.” 

Sec. 2. The fees allowed to Commissioners of Partition, are 
two dollars per day, for every day they serve.—See T. L. vol. ww. 
41,72, 733 vol. vit. 143 vol. vite. 67. 


a PATENTS FOR LANDS. 
See generally “* Land Laws,” and references given therein. 


PATENT RIGHT. 

Sec. |. Any citizen, or alien who may have legally declared 
his intention of becoming a citizen, by application to the Secretary 
of State, may secure a patent right for any new and useful art, 
machine, instrument, or composition of matter, liberal arts, sciences 
or literature, books, maps, charts, or any new and useful improve- 
ment of the same, which he may have invented or discovered. 
The applicant must deposit in the office of the Secretary of State, 
a description, model or drawing of the machine or instrument he 
has invented or improved, and also full written instructions as to 
the most suitable materials, manner of constructing, and render- 
ing useful such improvement. He is to make oath before the 
Secretary of State that he believes the art, machine, instrument, or 
other improvement, or invention, or discovery which he claims, to 
have originated with himself, and that to the best of his knowledge 
and helief its use would be beneficial, and that a model or draw- 
ing, specifications and description, would enable a mechanic, or 
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other person of suitable occupation, to make, construct, and to 
put into successful operation, such improvement or discovery. 
The applicant shall pay thirty dollars to the Secretary of State for 
the use of the Republic, which payment shall entitle him to a 
patent right for fourteen years, provided he, or agent, reside in the 
Republic during that time. These provisions are not to confer 
any rights to persons not original inventors or improvers ; and any 
one obtaining a patent for any improvement or discovery that may 
have been previously in use in any country more than two years, 
shall have his patent wholly invalidated. Any individual violat- 
ing a patent right as herein granted, shall be liable to the patentee 
in damages, in double the amount specially proven, and a fime of 
five hundred dollars, for the use of the Republic, by action in the 
District Court. 

The Secretary of State is required to attach a bureau to that đe- 
partment, to be called the Patent Office, for the specimens, models, 
modes, and devices, and the descriptive instructions of the patents, 
which shall be considered part of the national archives. The 
Chief Clerk of the Secretary of State shall discharge the duties of 
said bureau, at an additional salary of five hundred dollars.—T. L. 
vol. iite 98, 99, 100.—This salary abolished.—See vol. vit. 107. 


PAY-MASTER GENERAL. 


Sec. 1. By an Act, approved December 11th, 1841, the offiee 
of Pay-Master General was merged in that of the Secretary of 
War—T. L. vol. vi. 12, 112. 


PEDLERS. 


Sec. 1. Every hawker, or pedler, shall pay a license Tax of 
$25, to the County Court m each County where he may vend 
goods, wares or merchandize; barter, exchange, or sell, either 
absolutely or for a limited time, any clock or clocks; and if any 
hawker or pedler shall act without license, he shall forfeit and pay 
the sum of five hundred dollars, to be recewered in an action of 
debt, before any Court having competent jurisdiction; one-half 
to the use of the Republic, the other to the informer; and all 
bonds, notes, or promises made to any pedler or hawker, the con- 
sideration of which shall be for any clock or clocks, or other mer- 
chandize of any kind, shall be utterly void, if the party vending 
have no license; and it shall be the duty of all Sheriffs, Constables 
and Justices of the Peace, m their Counties, to demand the pro- 
duction of such license by such hawker, or pedler; and on failure 
to produce the same, he shall forfert and pay the sum of $50, to 
be recovered before any competent Court, in addition to the for- 
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mer penalty, one-half to the use of the informer, and the other to 
the use of the Republic; and further to arrest and bind over for 
appearance at the respective District Court all hawkers, and ped- 
lers, caught selling or disposing of merchandize without license.— 
T. L. vol. iw. 19, 20. 

Src. 2. Goads of domestic growth or manufacture exempt.— 
T. T. vol. v, 113. 

PENITENTIARY. 

Sec. 1. A suitable site on which to erect a Penitentiary, is to 
be determined by joint vote of the two houses of Congress; and 
the Secretary of the Treasury is charged with the duty of con- 
structing said Penitentiary according to the specifications de- 
scribed: An agent also shall be appointed by the President to 
superintend its erection, under instructions from the President, at 
a salary of fifty dollars per month. A keeper also shall be ap- 
pointed, by the President, by and with’ the advice and consent of 
the Senate, of said Penitentiary, at an annual salary of eight hun- 
dred dollars, to commence with the services of said keeper. It 
shall be the duty of the keeper to take charge of all convicts sen- 
tenced to said penitentiary, to keep them employed at proper hours 
at suitable work; and until said penitentiary shall be ready, to 
employ the male convicts, during working hours, in chain gangs, 
in getting out and repairing materials for said building, and to 
secure said convicts at night as directed. The keeper may em- 
ploy, under direction of the President, a guard over said convicts 
while at work, and to keep them secure in their confinement, at 
$25 each per month for services. The female convicts sentenced 
to said penitentiary shall be employed in working hours, in cook- 
ing, washing, sewing, and such domestic duties as may be neces- 
sary in preparing food and clothing for the convicts and laborers ; 
and at all times shall be kept separate and distinct from the males. 
The daily allowance of food to said convicts shall be sixteen 
ounces of beef, or twelve ounces of pork, or eight ounces of smo- 
ked bacon, one gill of molasses, sixteen ounces of corn bread, 
eight ounces of potatoes, or half a pint of beans or peas, for each 
convict; and a half pint of vinegar, and half pint of salt for each 
twelve convicts, and in that proportion for any number; provided, 
when fresh meats are issued more salt shall be allowed ; if the 
. convicts be sick the food shall be changed in accordance with the 
direction of the Physician of said Penitentiary. The keeper shall 
issue proposals for supplying said convicts with food, make con- 
tracts for the same with the lowest bidder, and approve and cer- 
tify the accounts of the contractors monthly. He shall also con- 
tract for a physician to attend said convicts when sick, at a fixed 
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rate for each visit, to be settled as other accounts at the Treasury 
Department. The sum of two thousand dollars is appropriated 
towards the purposes above contemplated : 

Nothing contained herein shall be construed to affect the ex- 
isting laws for the punishment of crimes and misdemeanors.— 
T. L. vol. vi. 23—25, 113. 


PENSIONS. 
Sec. 1. Pensions are granted to certain persons.—See T. L. 
vol. viz. 103 vol. vii. 65, 68, 99. 


PERJURY. 


Sec. 1. Perjury, which is an offence against public justice, is 
committed, ** when a lawful oath is administered in some judicial 
proceeding, to a person who swears, wilfully, absolutely, and 

folsely, in a matter material to the issue or point in question.” 

°¢ Subornation of Perjury is the offence of procuring another to 
take such a false oath, as constitutes perjury in the principal.” 

‘¢The punishment of perjury and subornation of perjury was 
anciently death : aflerwards banishment, or cutting out the tongue ; 
then forfeiture of goods; and now it is fine and imprisonment, 
and never more to be capable of bearing testimony.” —B. C. vol. 
av. 137, 138, and notes. 

Sec. 2. °° Every person who shall on oath, or affirmation, before 
any judicial or other officer authorized by law to administer oaths, 
wilfully and maliciously swear falsely, shall be deemed guilty of 
perjury, and on conviction thereof, shall be fined in a sum not ex- 
ceeding one thousand dollars, at the discretion of the Court; and 
shall receive fifty lashes on the bare back, and be thereafter inca- 
pable of giving testimony in any Court of this Republic, until sueh 
time as the judgment against such offender be removed: 

‘¢ Every person who shall unlawfully and corruptly cause, or pro- 
cure any person to commit perjury, shall be deemed guilty of su- 
bornation of perjury, and on conviction thereof shall be punished in 
the same manner as prescribed in the preceding section : 

s Any witness, whe im proving the acknowledgment of any 
deed recorded according to law, shall wilfully and corruptly for- 
swear himself shall be deemed guilty of perjury; and shall be 
subjected on conviction thereof to the same punishment as if such 
perjury had been committed im open Court.”—T. L. vol. t 189, 
190; vol. w. 155. 

Sec. 3. The crimes of perjury and subornation of perjury may 
be prosecuted, at any time, within five years after the commission 
of the same.—T. L. vol. vw. 18. 
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PETITION. 


Sec. 1. The plaintiff, or his attorney, in taking out a writ, or 
process, shall file his petition, with a full and clear statement of 
the names of the parties, whether plaintiff, or defendant, with the 
cause of action, and the nature of relief, which he requests of the 
Court; and the officer executing the same is to deliver to defen- 
dant a copy of said writ and petition : 

Proceedings in all civil suits shall be conducted by petition and 
answer; but neither petition nor answer shall be necessary in a 
eause to recover money before a Justice of the Peace:—T. L 
vol. % 2013 vol. w. 88. 

PILOTS. 

See an Act, “ Concerning Pilots,” and also an Act, * Regula- 
ting the appointment and duties of Pilots at the Port of Galves- 
ton.”’—~T. L. vol. ii. 2d part, 26, 27; vol. vi. 101, 102. 


PIRACY. 


Sec. 1. ° The offence of piracy at Common Law, consists in 
committing those acts of robbery and depredation upon the high 
seas, which if committed upon land, would have amounted to 
felony there. It is an offence against the universal law of society : 
punishment, death.”—B. C. vod. w. 71, 72, 73. 

Sec. 2. “ The importation, or admission of Africans, or negroes 
into this Republic, excepting from the United States of America, 
is forever prohibited, and declared to be piracy.” — Const. G. P. 
9th, p. 19. 

Sec. 3. The above provision is extended ; and the introduction 
_of any Africans, or any slave, or slaves from the United States of 
America, except such slave, or slaves as were previously intro- 
duced and held in slavery in that country in conformity with the 
laws of that government, is made piracy, which in all cases is 
punishable with death.—T. L. vol. 2. 197, 198. 


PLEA. 


See “ Indictment,” ‘‘ Non est factum,” “ Abatement.”—T. L, 
vol. % 193 ; vol. w. 67, 1033 vol. ew. 89. 


PLEADING. 


See “ Petitions.” ‘ Amendment,(of Record and Proceedings.)” 

The adoption of the Common Law, does not adopt the Com- 
mon Law system of Pleading :—T. L. vol. iv. 88. 

See also “ Amendment of Suits.” 
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POST OFFICE. 


Sec. 1. ° Congress shall have power to establish Post Offices 
and Post Roads.”—Const. Ari. w. Sec. 3, p. 12. 

Sec. 2. Each successive Congress have framed new enactments 
in relation to this department of Government. The fundamental 
law upon the subject as now established will be found in “an 
Act, to amend and to reduce into one the several Laws regula- 
ting the Post Office department.” —T. L. vol. w. 74—88, also 
59—61. 

SEC. 3. Since the above Laws, the Post Office department has 
been formed into a Bureau under the direction of the Secretary of 
State, for which is allowed one Chief Clerk, called Chief Clerk 
of the Bureau of the Post Office department. At present, the Sec- 
retary of State is required to cause the transportation of the mails, 
on proper post routes through the Republic, in such manner, that 
the seat of Justice in each County, (except the Counties of San 
Patricio, Refugio, and Goliad,) shall have a weekly mail. The 
cost of transporting a weekly mail shall not exceed ten dollars 
per mile, and the cost of transporting a mail each fortnight shall 
not exceed seven dollars and fifty cents per mile: Contractors, 
from any cause, failing to carry the mail for one week, shall forfeit 
the amount of their pay for such week, and if for more than one 
week at one time, shall forfeit all pay for the time lost. 

The rates of postage are as follows: Each single letter, distance 
less than 100 miles, 10 cents; each single letter, distance 100 
mile and upwards, 20 cents; Each double letter, double the above 
rates; Kach treble letter, treble the above rates; and each packet 
of one ounce, quadruple the above rates; and any larger packet 
in proportion according to its weight. On Ship letters, 5 cents ; 
Way Letters, 5 cents; On Newspapers conveyed 100 miles and 
under, one cent; Over 100 miles, 2 cents; and on foreign News- 
papers, one cent in addition to the foregoing rates ; on Books and 
Pamphlets, per sheet, the same as Newspapers. The postage to 
be paid in gold or silver; and the Post Master to make quarterly 
returns to the Secretary of State. The Contractors for carrying the 
mails and the Post-Masters are severally required to give sufficient 
bond, with two or more good securities, for the faithful perform- 
ance of their duties ; which bond is to be filed in the office of the 
Secretary of State, and may be sued upon, for the recovery of 
damages, in case of delinquency. l 

It is further enacted, that an agent may be appointed in New 
Orleans, whose duty it shall be to assort and forward all letters, 
keep a mail bag in his office, and shall receive compensation for 
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all trouble and expense to the amount of $150 per annum. See also 
‘Franking Privilege.” —T. L. vol. vii. 47; vol. viit. 40, 41, 42. 

See also former Laws upon this subject—T. Le vol. ¢. 166, 
196; vol. it. 87: vol. wt. 983 vol. v. 1173 vol. vi. IT; see also 
T. L. vol. iz. 51, 52, 53. 


PRACTICE. 


The Court and Bar, in every Municipality, under the Provi- 
sional Government, were empowered to make and adopt their own 
rules and practice, not contrary to any principle of law then recog- 
nized.—O. and D. sec. 19, p. 141. 


PRESIDENT. 


Sec. 1. “ The Executive authority of this Government shall be 
vested in a Chief Magistrate, who shall be styled the President of 
the Republic.” 

The President shall be elected by the people; shall hold his 
office for the term of three years, and shall be ineligible during the 
next succeeding term; ‘and in the event of a tie, the House of 
Representatives shall determine between the two highest candi- 
dates by a viva voce vote.” 

& The Returns of the elections for President and Vice-President 
shall be sealed up and transmitted to the Speaker of the House of 
Representatives, by the holders of elections of each county; and 
the Speaker of the House of Representatives shall open and pub- 
lish the returns in presence of a majority of each house of Congress.” 

cs No person shall be eligible to the office of President who shall 
not have attained the age of thirty-five years, shall be a citizen of 
the Republic at the time of the adoption of the Constitution, or 
an inhabitant of this Republic at least three years immediately pre- 
ceding his election.” 

‘ The President shall enter on the duties of his office on the 
second Monday in December next succeeding his election, and 
shall remain in office until his successor shall be duly qualified.” 

“ The President shall at stated times receive a compensation 
for his services, which shall not be increased or diminished during 
his continuance in office; and before entering upon the duties of 
his office, he shall take and subscribe the following oath, or affir- 
mation: ‘I, A. B., President of the Republic of Texas, do 
solemnly and sincerely swear (or affirm, as the case may be,) that 
I will faithfully execute the duties of my office, and to the best of 
my abilities preserve, protect, and defend the Constitution of the 
Republic.’ ” 

« He shall be Commancer-in-Chief of the Army and Navy of 
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the Republic, and militia thereof, but he shall not command in 
person without the authority of a resolution of Congress. He 
shall have power to remit fines and forfeitures, and to grant re- 
prieves and pardons, except in cases of impeachment.” 

‘¢ He shail, with the advice and consent of the Senate, make 
treaties ; and with the consent of the Senate, appoint ministers 
and consuls and all officers whose offices are established by this 
Constitution, not herein otherwise provided for.” 

‘ The President shall have power to fill all vacancies that may 
happen during the recess of the Senate; but he shall report the 
same to the Senate within ten days afier the next Congress shall 
convene; and should the Senate reject the same, the President 
shall not re-nominate the same individual to the same office.” 

«c He shall, from time to time, give Congress information of the 
state of the Republic, and recommend for their consideration such 
measures as he may deem necessary. He may, upon extraordinary 
occasions, convene both houses, or either of them. In the event 
of a disagreement as to the time of adjournment, he may adjourn 
them to such time as he may think proper. He shall receive all 
foreign ministers. He shall see that the laws be faithfully exe- 
cuted, and shall commission all the officers of this Republic.” 

The great seal of the Republic shall be kept by the President, 
and used by him officially. 

Ail grants and commissions shall be signed by the President. 

s The President shall have power, by and with the advice and 
consent of the Senate, to appoint a Secretary of State and such 
other heads of executive departments as may be established by 
law, who shall remain in office during the term of service of the 
President, unless sooner removed by the President, with the ad- 
vice and consent of the Senate.” 

‘6 The President, Vice-President and all civil officers of the Re- 
public, shall be removable from office by impeachment for, and on 
conviction of treason, bribery, and other high crimes and misde- 
meanors.”” 

“The President and heads of departments shall keep their 
offices at the seat of government, unless removed by the permis- 
sion of Congress, or unless in cases of emergency in time of war 
the public interest may require their removal.’’—Consé. Art. itt- 13: 
Art. vt. 15, 16, 17, G. P. sec. 4, p. 18. 

Sec. 2. The Salary of the President, as at present established, 
is, with a house, five thousand dollars, per annum, payable quar- 
terly.—T. L. vol. we. 13. 

Sec. 3. Special duties have been imposed by Congress at dif- 
ferent times upon the President, and certain powers granted him: 
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See in general, T. L. vol. v. 126; vol. vi. 12, 23, 55, 78, 76, 1183, 
119, S. S. 5, 6, 7,8; vol. vit. 17, 18, 22, 23, 24; vol. vi. 46, 
47, 42. See also vol. ix. 22, 23, 35, 60, 79, 80, 93, 96, 97. 


PRESIDENT, (VICE.) 

See in general “President,” < Senate.” 

Sec. 1. “A Vice-President shall be chosen at every election 
for President, in the same manner, continue in office for the same 
time, and shall possess the same qualifications of the President. 
In voting for President and Vice-President, the Electors shall dis- 
tinguish for whom they vote as President and for whom as Vice- 
President.” 

“In cases of impeachment, removal from office, death, resigna- 
tion, or absence of the President from the Republic, the Vice-Pres- 
ident shall exercise the powers and' discharge the duties of the 
President, until a successor be duly qualified, or until the Presi- 
dent, who may be absent or impeached, shall return or be peut: 
ted.” — Const. Art. vi. Sec. 14, 15, p. 16, 17. 

Sec. 2. The Salary of the Vice-President i is one easi per 
annum, payable quarterly—except, perhaps, when performing the 
duties of the President—in which case he shall receive the same 
compensation as is allowed to the President. —T. L. vol. v. 32; 
vol. wt. 13. 

PRESIDENT OF THE SENATE. 


Ssc. 1. The President of the Senate, pro tempore, while ac- 
ting, shall receive a compensation of three dollars per diem.—T. 
L. vol, vi. 14. 

PRIMOGENITURE. 


Sec. 1. ‘Nor shall the law of primogeniture or entailments 
ever be in force in this Republic.”—Const. D. R. 17th, pe 24. 


PRINTERS. 


See the various Acts and Resolutions, in relation to Publie 
Printing——and the election of Public Printers.—T. L. vol. vi. 3, 
8, 9; vol. vit. 9, 20; vol. viii. 14, 15, 109, 110. 


PRISONERS. 


Sec. 1. “It shall be the duty of every Sheriff and other per- 
son having authority for keeping prisoners, to certify the names 
of all such prisoners in thew keeping, to the next term of the 
Court having cognizance of the offence with which such prisoners 
stand charged.” 

The Sheriffs are authorized to lease houses and employ guards, 
when necessary, for the safe keeping of prisoners committed to 


192 PROBATE. 


theri charge, and the County Courts shall allow the expenses 
thereby incurred by such Sheriffs —T. L. vol. « 194, 246. 

Sec. 2. No forced sale shall be made of the property belong- 
ing to any citizen of Texas, who may be a prisoner of war, un- 
til release, or death of such prisoner, or in the event of his death, 
until administration upon his estate. 

The act of limitation so far as such prisoner shall be affected, 
either as debtor, or creditor, shall remain suspended during the 
time of his captivity. 

Upon satisfactory proof made to the Chief Justice of the County, 
where any such prisoner had his residence preceding his captivi- 
ty, that the property of such prisoner is liable to waste, or that 
his rights may be affected, the said Chief Justice shall appoint a 
suitable person, under sufficient bond and security as curator of 
said prisoner; which curator shall take charge of the effects of said 
prisoner and protect the same to the best of his power and abili- 
ty—T. L. vol. viite 67, 68. 

See also the laws made for the redemption and relief of pri- 
soners in captivity of the Indians and Mexicans.—T. L. vol. wi. 
40, 42, 98; vol. vit. 6, 363 vol. vi. 116, 117. 

See also, ** Limitations,” 6 Jails.” 


`- PRIVATE NOTES. 
See “ Lithographed Notes.” 


PRIVATE BANKING. 


Sec. 1. By an act approved Feb. 5th, 1844, which took effect 
from and after its passage, all Laws were repealed, which gave to in- 
dividuals, or corporations, authority to issue bills, or promissory 
notes to pass and circulate as money ; and the violation of this act 
is made punishable on conviction by indictment, by a fine for each 
offence in the sum of five hundred dollars, and imprisonment not 
less than three months, nor more than twelve months, and the said 
act is required to be given specially in charge to the Grand Jury, 
by the several District Judges at each term of Court.—T. L. vol 
vite, 119. 

PRIVATE SECRETARY OF PRESIDENT. | 

See the acts authorizing the appointment of a Private Secretary 
to the President, certain duties assigned him, his salary and com- 
pensation.—T. L. vol. dis. 763 vol. vi 18, 56, 1143 vol. vis. 44. 


PROBATE. 


The Law in relation to Probate matters has been stated ina pre- 
vious article : 
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See <“ Administration,” ‘‘ Administrator,” “Chief Justice of 
County Court,” ‘* Chancery,” °* Executors,” ‘ Orphans,” &c. 

Sec. 1. The Judges under the Provisional Government had 
power “ to grant writs of sequestration, attachment, or arrest, in 
all cases established by the Civil Code and Code of Practice of 
the State of Louisiana, to be regulated by the forms thereof ;” and 
had full testamentary powers in all cases.—O. and D. Art. vi. 7. 

Sgc. 2. By an act approved Jan. 26th, 1839, all probate 
business pending before the Primary Courts and the original 
papers connected therewith, were required to be transferred to the 
proper Probate Courts, under the penalties prescribed in said 
act.—T. L. vol. a. 114. 

Sec. 3, Sales by order, judgment, or decree of any Probate 
Court, are to be regulated and governed by the laws governing 
sales under execution: and on a credit of twelve months, if the , 
property of a deceased person.—T. L. vol. ve 179, 1213 vol. viv. 
21, 22. 

SEC. 4. The Probate Courts of the several Counties in the 
Republic, shall have authority to continue their session, from day 
to day, until the business shall be disposed of.—T. L. vol. vi 
De Do 3. 

Sec. 5. Several acts have been passed for the regulation of 
the Probate Courts in the Counties of Red River, Houston and 
Fannin.—T. L. vol. vin. 52, 56, 80. 

See also ‘6 Executions,” °* Guardians,” °* Sales,” © Testator.” 


PROCESS. 
Sec. 1. “ The style of all process shall be ‘the Republic of 


Texas ;’ and all prosecutions shall be carried on in the name and 
by the authority of the same, and conclude ‘against the peace 
and dignity of the Republic.’ ’’—Const. Art. iv. Sec. 4, p. 14. 

Sec. 2. The process shall be tested in the name of the Clerk 
of the Court from which the same may issue ; and the Clerk is to 
mark thereon the day issued; and the Sheriff or officer receiving 
the same shall mark the day he received it, in like manner.—See 
also, ** Petition.”’—T. L. vol. è 201. 

Sec. 3. When a party toa suit is a non-resident within the 
country, writ, or process sued out may be served, by publishing a 
notice to the absentee to appear and defend the suit, in some 
newspaper, printed in the county, or in the Republic nearest to 
the county where the suit may be, forfour successive weeks be- 
fore Court; provided, the plaintiff, agent, or attorney shall alledge 
in the petition that the party, or parties, is or are absent from the 
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Republic, and file with the petition an affidavit of the truth of the 
f allegation. 


Suc. 3. In cases of application for Divorce, upon affidavit of 
the petitioner as to non-residence of the other party, process may 
be served in the same manner; provided, in no cases shall final 
judgment be rendered at the first term of the Court unless the 
defendant appear; provided also, such publication shall specify 
the names of the parties, the Court wherein suit is pending, the 
nature of the action, and if money be claimed the amount thereof; 
and further provided, that in cases where publication has already 
been made, in accordance with the practice heretofore adopted, 
judgment may be taken final at the first term, without the publica- 
tion herein required in suits hereafter to be commenced : 

When the defendant is a non-resident, notice to take deposi- 
tions may be served by publication four weeks, as above.— 

PT. L. vol. viii. TT. 
PROMISSORY NOTES. 

See the various acts in relation to this subject.—T. L. vol. t 
249; vol. ii. 5, 1433 vol. tit. 2, 3, 53, T4; vol. tv. 66; vol. v. 
160, 175.—See also, vol. vi. 55, 56.—See “ Bills of Exchange.” 


PROPERTY. 


Sec. 1. When any person shall die intestate, or shall not ex- 
pressly forbid it by will, the same amount of property, and the 
same kind, if so much belong to the estate in kind, that is exempt 
from sale under fieri facias, or execution by law, shall be exempt 
from sale by order of any Probate Court. 

When an inventory is made out and returned to the Probate 
Court, of the property and effects belonging to a succession, the 
Judge thereof shall set apart the property and articles as contem- 
plated above, for the sole use and benefit of the widow and chil- 
dren of the deceased.—See “ Testator.”"—T. L. vol. vii. 14. 

Sec. 2. In no case shall any administrator, executor, or guar- 
dian be required to sell any other property, than that of a perish-. 
able nature, belonging to the estate of any deceased person, or 
ward, nor be required to render and settle their accounts, except 
upon application, by petition, of some creditor or creditors, heir or 
heirs, legatee or legatees, or of some next friend of the ward.— 
T. L. vol. vir. 29. ; 

Sec. 3. The property of persons mustered into the service of 
the Republic, according to-law, shall not be liable to forced sales, 
so long as they remain in said service.—See also, “ Rents.” —T, 
L. vol. vii 35, 42; vol. viii. 84, 85. 

“ No person’s particular services shall be demanded, nor pro- 
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perty taken or applied to public use, unless by the consent of him- 
self or his representative, without just compensation being made 


therefor according to law.”’—Const. D. R. 13th, 23. - 


PROSECUTIONS. 


See t Process,” 

Sec. 1. “In all criminal prosecutions, the accused shall have the 
right of being heard, by himself, or counsel, or both; he shall have 
the right to demand the nature and cause of the accusation, shall 
be confronted with the witnesses against him, and have compulsory 
process for obtaining witnesses in his favor. And in all prosecu- 
tions by presentment, or indictment, he shall have the right to a 
speedy and public trial by an impartial jury; he shall not be com- 
pelled to give evidence against himself, or be deprived of life, 
liberty, or property, but by due course of law.”’—Const. D. R., 
6th, 23. 

PROTECTION. 


See the various laws in relation to protection of the Frontier.— 
T. L. vol. v. 182; vol. viv. 17, 18, 26, 45; vol. ix. 78, 97. 


PROTEST. 


Suc. 1. The necessity of protesting negotiable instruments for 
dishonor is dispensed with ; except when a protest may have been 
necessary, the party that would have been released from respon- 
sibility by a failure to make such protest, or to give notice, shall 
be released from all responsibility, unless the owner or holder of 
the instrument shall use due diligence to collect the same. Due 
diligence consists in instituting suit against the drawer, or maker 
of the instrument, before the first term of the District Court after 
the right of action accrued, or show good cause for not so doing ; 
and institute suit before the second term of said Court.—T. L. 
vol. w. 144, 145.—See “ Bills of Exchange.” 


PROVISIONAL GOVERNMENT. 


For * The plan and powers of the Provisional Government of 
Texas,” see O. and D. p. 4—13. 

See also an Act, approved December 19th, 1836, “Authorizing 
the printing and publishing the Laws of the Provisional Govern- 
ment, the Acts of the Convention of March last, and the present 
Congress.” —T. L. vol. i. 134.—See also “ Laws.” —T. L. vol. 


W. 4. 
PUBLIC LANDS. 


See “ Land Laws.” 


es) PASSPORT. 


PUBLIC MAILS. 
See © Post Office.” 
PUBLIC PRINTING. 
See ‘* Printers.” 
PUBLIC BUILDINGS. 


See an Act “& To dispose of the Public Buildings in the City 
of Austin.” —T. L. vol. v. 24. 


PUBLIC SALES. 

Sec. 1. Public sales, by Sheriffs, Constables, Administrators 
and other persons, may be held at the residence of the owner of 
the property, or at the late residence of a deceased person, or at 
any other place by consent of the ptrties interested—most advan- 
tageous to the sale of the property; provided, real estate and 
slaves shall be sold at the Court House of the respective Coun- 
ties, unless an order of the Court be had to sell them at some 
other place.—T. L. vol. v. 66. 


PUBLICATION. 
See “ Attachment,” ° Mortgage,” $ Process,” * Settlement.” 


PUNISHMENT. 


Sec. 1. % Excessive bail shall not be required, nor excessive 
fines imposed, or cruel or unusual punishments inflicted.””"— Const. 
D. R. 11éh, 23. 

i PASSPORT. 

Sec. 1. If any person violate any safe conduct or passport duly 
obtained and issued under authority of the Republic, or assault, 
strike, wound, imprison; or in any way offer violence to a Public 
Minister, or by slanderous words, written or spoken, attempt to 
bring such Minister into disgrace with the people, he shall on con- 
viction be imprisoned, not more than six months, and fined in the 
Court’s discretion. 

Any writ or process, for the arrest or imprisonment of any Public 
Minister (foreign) or his servants, or for the distress, seizure or 
attachment of his or their goods and chattels, is null and void. 
Persons violating this provision are to be considered violators ofthe 
law of nations, and imprisoned not exceeding one year, and fined 
in the discretion of the Court; provided no citizen ofthe Republic 
who may have contracted debts prior to entering into the service 
of any such minister, (the said debts remaining due), shall have 
the benefit of this act: nor shall any person be proceeded against 
for having arrested or sued any other servant of a Public Minister, 
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unless the name of such servant be first registered in the office of 
the Secretary of State, and affixed by the said Secretary in some 
public place in his office. —T. L. vol. v. 70, 7/1. 


PRE-EMPTION PRIVILEGES. 
Src. 1. This privilege is granted to settlers on the public 


domain. For the duty required of them see the Act at length in 
Appendix No. XIL—T. L. vol. ix. 27, 28, 29. 


CHAPTER XVI. 


QUARTER-MASTER. 


Sec. 1. By an Act of Congress, approved December 11th, 
1841, the office of Quarter-Master of the Regular Army is abolished ; 
and it is declared unlawful for the President, or Secretary of War, 
to retain in service, or hereafter to call into service, the Quarter- 
Master General of Militia, or any Quarter-Master, except in case 
of invasion, by a foreign enemy, of such character as to require 
the service of a battalion of militia in the field, and in that case, 
the said officer shall be discharged from service, within one month 
after the disbandment of the militia.—T. L. vol. vi. 12, 13. 

See also an Act, passed January 16th, 1843, © For the protec- 
tion of the Western and South Western Frontier, and for other 
purposes.” —T., L. vol. vii. 26—28, sec. 14. 


CHAPTER XVII. 


RAIL ROAD COMPANIES. 


See the various Acts organizing the same.—T. L. vol. ¢. 1283 
vol. it. 1863 vol. ww. 1173 vol. w. 217. 


RANGERS. 
See the several laws organizing Ranging Companies, and 


making appropriations for the same-—T’. L. vol. vi. 30, 41, S. S. 
8; val, viii. 31, 32. 


pn 


198 RECEIVING STOLEN PROPERTY. 


RAPE. 

Sec. 1. “& Rape, raptus mulierum, is the carnal knowledge of 
a woman, forcibly and against her will.”’—Ilts punishment is 
death.—See B. C. vol. iv. 210—215. 

In assaulis with intent to commit a rape, for which an indict- 
mentis much more usual than for the absolute perpetration of the 
act itself, besides heavy fine and imprisonment, it is usual to 
award judgment of the pillory or whipping.—See B. C. vol. w. 
217, and note. 

SEC. 2. ° Every person who shall by force or violence, have 
sexual connexion with another, contrary to the will of such per- 
son, shall be deemed guilty of rape, and on conviction thereof, 
shall suffer death.” 

‘¢ Every person who shall assault another with intent to commit 
murder, rape or robbery, shall on conviction thereof be fined at 
the discretion of the Court, and be imprisoned fora term not less 
than one nor more than five years, at the discretion of the Court.”’ 
See also ‘€ Accessaries.”—T. L. vol. +. 188, 189. 

SEC. 3. Assaults with intent to commit rape may be prosecu- 
ted at any time within five years, after the commission of the 
offences :—See “ Limitation.” —T. L. vol. vit. 18. 


RECEIVING STOLEN PROPERTY. 


Sec. 1. ° Receiving of stolen goods, knowing them to be stolen, 
is also a high misdemeanor and affront to public justice.” The 
offender is considered accessary to the theft and felony, and to be 
punished accordingly.—B. C. vol. w. 132, 133. 

Sec. 2. ** Every person who shall receive or buy any goods, 
chattels, money, or other article of value, feloniously taken or 
stolen from any person, knowing the same to have been so taken 
or stolen, or shall receive, harbor or conceal any felons or thieves, 
knowing them to be such, shall on conviction thereof, restore the 
goods, chattels, money, or other article of value so received or 
bought, or pay double the value thereof, and shall receive thirty- - 
nine lashes on the bare back.” 

“« Every person who shall receive or buy any horse, mare, or 
gelding, foal, or filly, ass, or mule, that shall have been feloniously 
taken or stolen, knowing the same to have been so taken or stolen ; 
or shall harbor or conceal any horse or mule stealer, knowing them 
to be such, shall on conviction thereof, by the testimony of one or 
more creditable witnesses suffer the punishment of fine, whipping 
and branding, and may be imprisoned for any term not exceeding 
six months, at the diseretion of the Court.” —T. L. val. t 188, 189. 

But see also in regard to the punishment of theft, which prob- 
ably repeals that of branding.—T. L. vol. aw. 66. l 
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RECOGNIZANCE. 
See °* Justices’? Courts.” 


Sec. 1. “ All Recognizance taken for any breach of the peace 
or in any case whatsoever, where a recognizance may be neces- 
sary, shall be made payable to the President of the Republic of 
Texas.”—T. L. vol. i 194. | 


RECORD. 


Sec. 1. The Courts established under the Provisional Govern- 
ment were also made ‘ Courts of Records for Conveyances, which 
may be made in English, and not on stamped paper.” 

It was also made the duty of the Clerks appointed for each 
Municipality to record all Deeds and other Conveyances, register 
Wills, and keep a record of all Suits and Cases, &c.—O. and D. 
p- 1, 139. 

Sec. 2. “Every person who shall feloniously steal, take away, 
deface, utter, or falsify any record, writ, process, or other proceed- 
ings in any of the Courts of this Republic, or any office for re- 
cord, shall on conviction thereof, be fined in a sum not exceeding 
one thousand dollars, at the discretion of the Court, and shall re- 
ceive fifty lashes on the bare back, at the discretion of the Court :” 

[The word ¢ utter” in the law is perhaps a misprint, for °¢ al- 
ter.°—T. L. vol. ù 191. 

Sec. 3. “6 The records of the respective Courts for each prece- 
ding day of the session, shall be read in open Courts on the morn- 
ing of the succeeding day, except on the last day of the term; on 
which day they shall be signed by the judge or judges presiding, 
in open Court.”—T. L. vol. 7. 203.—See further, “ Amendment 
of Record.” | 

RECORDER. 

Sec. 1. By an Act, “The better to define the duties of Re- 
corders,”? the Clerks of the County Courts are required to record 
all deeds, conveyances, mortgages and other liens affecting the 
titles to land and immovable property situated within their coun- 
ties, which shall be presented to them for record: provided, one of 
the subscribing witnesses shall swear to the signature of the 
signer, or he himself shall acknowledge the same ; which proof or 
acknowledgment is to be made before some County Court, or 
Chief Justice thereof, or before the Clerk in whose office the in- 
strument is to be recorded, and a certificate of the same shall be 
made upon such instrument and become part of the record. 

Copies of all instruments, when the originals remain in the 
Public Archives, and which were executed according to the ex- 
isting laws at their dates, duly certified by the proper officers, shall 
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be admitted to record in the County where the land lies —T. L. 
vol. i. 47, 48. 

For the duty of Recorders generally, see T. L. vol. ù 155. 

See also, “Conveyance,” & Limitation.” 

Suc. 2. Whenever the office of City Recorder, in any incor- 
porated town or city of the Republic, shall become vacant by re- 
signation or otherwise, the Board of Aldermen shall have power 
to elect a successor.—T. L. vol. v 15. 


RELIEF. 
For acts of Private Relief, see ‘6 Land Laws.” 


RELIGION. 


Sec. 1, ‘ No preference shall be given by law to any religious 
denomination or mode of worship over another, but every person 
shall be permitted to worship God according to the dietates of his 
own conscience.” —= Const. D. R. 3d, po. 22. 


REMEDIAL WRITS. 


Ssc. 1. “No Judge shall hear any petition for Remedial Writs 
in Chambers, where the party defendants reside without the Dis- 
trict. In the absence of the Judge beyond the limits of this Re- 
public, any Judge may proceed to hear and grant such Remedial 
Writs. The petitioner must set forth the absence of such Judge 
in his petition, or bill of injunction.” 

See further ** Chief Justice Supreme Court,” ° Chief Justice 
County Court,” “ District Judges.” 


REMEDY. 


Sec. 1. “All Courts shall be open, and every man for any in- 
jury done him in his lands, goods, person, or reputation, shall 
have remedy by due course of law.” — Consi. D. R. lth, p. 23. 


RENTS. 

See * Lien.” 

Sec. l. Im cases of a lease of lands, or tenements—either at 
will or for a term—the landlords shall have a three months lien, 
for the payment of rent due under such lease, upon ihe Crop 
raised om the rented premises, but upon mo other property of the 
defendant; provided, in no case such lien shall extend, or con- 
tinue beyond the first day of January next after maturity of the 
Crop, unless the Crop be found om said rented premises after 
that time: Nor shall landlords have preference over other cre- 
ditors, except upon such Crop. 

When such rent may become due, or the tenant be about te 
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remove himself, or his property from such rented premises, the 
landlord may apply to any Justice in the County where the pre- 
mises are situated, for a distress warrant, to seize the property of 
such tenant: provided, he make oath that the amount sued for is 
for rent; or produce a writing from such tenant to that effect ;— 
and further swear that the writ, or distress warrant, is not sued 
out for the purpose of vexing and harrassing the defendant; and 
the person so applying, with one good and sufficient security, ap- 
proved by the Justice, shall sign an instrument in substance as 
follows :—“‘ We, or either of us, promise to pay defendant in this 
suit (naming him) such damages as he may sustain, in case the 
distress warrant in this case has been illegally and unjustly sued 
out,’ —which instrument is to be filed among the papers of the 
Cause. And in case the suit be finally decided in favor of de- 
fendant, he may bring suit against the plaintiff and his security, 
on said instrument, or either of them, and recover such damages 
as may be awarded by the proper tribunal: s 

When the terms above mentioned have been complied with, 
the Justice shall issue his warrant of distress to the proper officer, 
commanding him to seize the property of the defendant, or so 
much thereof as will satisfy the demand: which warrant shall be 
returnable—according to the amount, into the Justice’s Court, or 
into the District Court—on or before the first day of the next 
term thereof: 

‘The officer, by virtue of the warrant, shall seize the property of 
such tenant, or so much thereof as will satisfy the debt and cost ; 
keep the same safely (unless replevied by defendant) and make 
due return thereof: provided, if the property be of a perishable 
kind, the Sheriff, or other officer, or plaintiff, or defendant, may 
apply to a Justice for an order to sell the same: And if any other 
person than defendant apply for such order, the Justice shall not 
grant it, unless the person applying, with one good and sufficient 
security, approved by the Justice, shall file with said Justice a 
joint and several instrument signed by them, that they will be 
responsible to said defendant for such damages as defendant may 
sustain in case such sale be illegally and unjustly made, or ille- 
gally and unjustly applied for. 

The plaintiff at the return of the warrant may proceed to judg- 
ment as in ordinary cases; provided if the return is to be made to 
the District Court, he shall not be obliged to file his petition be- 
fore the suing out of the warrant; and provided no other formali- 
ties shall be required than herein mentioned; and in case the de- 
fendant does not apply, the plaintiff may apply to the Court where 
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such judgment was rendered for an order of sale; which shall be 
conducted as sales under execution. 

Nothing in these provisions contained shall be considered as 
repealing or affecting any act passed, exempting property from 
execution, nor be so construed as to prevent landlords and tenants 
from entering into such stipulations and contracts in regard to lien 
as they may think proper; provided the rights of third persons 
shall not be thereby affected, unless such contract be reduced to 
writing and put upon record:—T. L. vol. vit. 41, 42; vol. viii. 
84, 85. 

REPEAL. 

Sec. 1. By the act “ Fixing the time at which Laws passed 
by Congress shall go into effect, and prescribing the manner in 
which the same shall be promulgated”—it is enacted; that when- 
ever one Law which shall have repealed another, shall itself be 
repealed, the former Law shall not be revived, without express 
words to that effect: That as often as a question shall arise, 
whether a Law, passed during any session of Congress, change 
or repeal a Law passed during the same session, the same Con- 
struction shall be made as would have been made, if the act above 
mentioned had not been passed.—T. L. vol. dv. 6, 7. 


REPLEVY. 


Sec. 1. “Any person against whose estate an attachment has 
issued, his or her Attorney, agent or factor, may at any time be- 
fore final judgment entered, or a writ of inquiry executed, upon 
giving special bail in double the amount of the debt, replevy the 
estate so attached, and plead to the issue, so that the plaintiff is 
not thereby delayed of his trial; provided the defendant shall not 
be required to give special bail before he is admitted to appear and 
plead.”—T. L. vol. iti. 95. 

Szc. 2. °° Whenever an execution is levied upon personal prop- 
erty, or slaves, the defendant shall have the right to retain posses- 
sion of tae same, upon giving bond with good security, payable 
to the plaintiff, in double the amount of debt and costs, conditioned 
for the delivery of the property to the Sheriff, or other officer, on 
the day of sale.” —T. L. vol. vi. 67. 

See also “Attachment,” “Execution,” ‘‘Rents.” 

SEC. 3. The right to Replevy is also saved to the party out of 
whose possession property has been taken, under an Act approved 
Feb. Sth, 1840; “To establish the method of trying the right of 
Property levied on by execution, when the property is claimed by 
any person not a party to such execution.” —See T. L. vol. tw. 
64, 65.—See “ Right of Property.” 
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REPORTER. 


Sec. 1. See an Act “Requiring the Supreme Court to appoint 
a Reporter:’? The said Reporter shall be entitled to the copy- 
right of his Reports of the decisions of the Supreme Court; shall 
publish two hundred copies of the same, at a cost not exceeding 
$15 per volume; shall hold his office at the will of the Supreme 
Court; may be removed by a majority of said Court, and shall be 
entitled to receive an annual compensation of one thousand dol- 
lars.—T. L. vol. tv. 227, 228. 

Sec. 2. * The Reporter shall at all times have access to the 
minutes, judgments and records of the Supreme Court, and a brief 
of the argument in all cases shall be furnished him in like man- 


ner as the Judges.” —R. Sup. Ct. xiv. pe 6. 


REPRESENTATIVES. 


“ The Legislative power shall be vested in a Senate and House 
of Representatives, to be styled the Congress of the Republic of 
Texas. 

«c The members of the House of Representatives shall be chosen 
annually, on the first Monday of September each year, until Con- 
gress shall otherwise provide by law, and shall hold their offices 
one year from the date of their election. 

‘ No person shall be eligible to a seat in the House of Repre- 
sentatives until he shall have attained the age of twenty-five years, ` 
shall be a citizen of the Republic, and shall have resided in the 
County, or district, six months next preceding his election. 

“ The House of Representatives shall not consist of less than 
twenty-four, nor more than forty members, until the population 
shall amount to one hundred thousand souls, after which time the 
whole number of Representatives shall not be Jess than forty, nor 
more than one hundred: provided, however, that each County 
shall be entitled to at least one Representative. 

‘¢ The House of Representatives shall choose their Speaker and 
other officers, and shall have the sole power of impeachment.”’— 
Const. Art. t sec. 2, 3, 4,5, 6, p. 9, 10. 

Certain provisions apply to both Houses: 

“ Each House shall be the Judges of Elections, qualifications, 
and returns of its own members. Two-thirds of each House shall 
constitute a quorum to do business, but a smaller number may 
adjourn from day to day, and may compel the attendance of absent 
members. 

“ Each House may determine the rules of its own proceedings, 
punish its members for disorderly behavior, and with the concur- 
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rence of two-thirds, may expel a member, but not a second time 
for the same offence. 

‘£ Senators and Representatives shall receive a compensation 
for their services, to be fixed by law; but no increase of compen- 
sation or diminution shall take effect during the session at which 
such increase or diminution shall have been made. 

“ Each House may punish, by imprisonment, during the session, 
any person not a member, who shall be guilty of any disrespect 
to the House, by any disorderly conduct in their presence. 

“ Each House shall keep a journal of its proceedings, and pub- 
lish the same, except such parts as in its judgment require secrecy. 
When any three members shall desire the yeas and nays on any 
question, they shall be entered on the journals. 

‘¢ Neither House without the consent of the other shall adjourn 
for more than three days, nor to any other place than that in which 
the two houses may be sitting. 

« When vacancies happen in either House, the executive shall 
issue writs of election to fill such vacancies. 

s No holder of public moneys, or collector thereof, shall be eli- 
gible to a seat in either House of Congress until he shall have 
fully acquitted himself of all responsibility, and shall produce the 
proper officer’s receipt therefor. Members of either House may 
protest against any act or resolution, and may have such protest 
entered on the journals of their respective Houses. 

s No money shall be drawn from the public treasury but in 
strict accordance with appropriations made by law; and no appro- 
priations shall be made for private or local purposes, unless two- 
thirds of each house concur in such appropriations. 

s All elections by joint vote of both houses of Congress, shall 
be viva voce, shall be entered on the Journals, and a majority of 
the votes shall be necessary to a choice.—Const. Art. 1, Sec. 13— 
20, p- 10,115 sec. 24, 25.—Art, vi. sec. 13, p. 16. 

See © Arrest,” ©“ Congress,” ° Laws,” “ Oath,” £ Offices.” 


RESCUE. 


Suc. 1. ‘ Rescue is the forcibly and knowingly freeing another 
from an arrest or imprisonment; and it is generally the same of- 
fence in the stranger so rescuing, as it would have been in a gao- 
ler to have voluntarily permitted an escape. A rescue therefore, 
of one apprehended for felony, is felony ; for treason, treason ; and 
for a misdemeanor, a misdemeanor also.”>—B. C. vol. w. 131, and 
note. 

Sec. 2. ° Every person who shall knowingly or wilfally ob- 
struct, resist or oppose any offcer of this Republic, in serving or 
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attempting to serve, or execute any legal or judicial process what- 
soever, or shall assault, or wound any officer, or other person duly 
authorized in serving or executing any process as aforesaid, shall 
on conviction thereof, be imprisoned not exceeding one year, and 
shall be fined not exceeding one thousand dollars, in the discre- 
tion of the Court.” 

“ Every person who shall by force set at liberty, or rescue any 
person committed for any offence, before the conviction of such 
person, shall on conviction thereof, be fined not exceeding one 
thousand dollars, and shall be imprisoned not exceeding one year, 
at the discretion of the Court.” 

“ Every person who shall by force set at liberty, or release any 
person convicted of any capital offence, shall on conviction thereof, 
suffer death.” —T. L. vol. 4. 192, 193. 


RETAILERS. 
See ** Ardent Spirits,” “License Tax.” 


REVENUE. 
See “Collectors,” “Impost Duties,” “License Tax,” “Taxes.” 


RIGHT OF PROPERTY. 


Sec. 1. When a Sheriff shall levy an execution on property, 
and a doubt shall arise whether the property, or the right thereof 
be in the debtor, or not, such Sheriff may demand of the plaintiff 
bond of indemnification, with good security, for the sale of the 
property levied on; and if the plaintiff fail within ten days after 
demand to give such bond, the Sheriff, or other officer, may deli- 
ver up such property to the party from whose possession it was 
taken : 

In cases, a8 above stated, where the officer has taken a bond of 
indemnity, and may be sued by the rightful owner of such property 
so levied on and sold, and a recovery had against him, it shall be 
lawful for such officer, upon motion, in any competent Court, to 
obtain judgment against the obligors, or either of them, on such 
bond, for the amount of damages and costs recovered against him 
in trying the right of property; and if the property when levied 
on was not in the possession of the defendant in execution, the 
burden of proof shall be upon the plaintiff; if it was in his possese 
sion, then the burden of proof shall be upon the claimant: 

The Sheriff shall return the property levied on to the person out 
of whose possession it was taken, upon such person entering into 
bond with good security to the plaintif in execution, in double the 
amount of the debt and costs, conditioned-to deliver the property 


206 ROBBERY. 


to the Sheriff, whenever the claim for the same shall be deter- 
mined by the Court not to belong to such party; and if any per- 
son to whom property is so returned shall neglect, or refuse to de- 
liver the same to the Sheriff, such Sheriff shall forthwith return 
the bond to the Clerk of the Court in which the triai of the right 
of property is had, which bond shall have the force and effect of a 
judgment, and execution may be awarded by the Court, or Justice 
of the Peace, against all or any of the obligors, and on such exe- 
cution no delivery-bond shall be taken; provided, a claim to 
property made as herein provided, shall operate as a release by 
the claimant of all right to damages against the officer, which he 
might have had from such property having been taken in execu- 
tion. 

If the claimant refuse, or fail to give such bond and security, it 
shall be at the option of the plaintiff in execution to indemnify, 
and sell the property, as 1f no such claim had been made to it; or 
await the judgment of the Court, upon the issue made, to try the 
right of said property. 

In all such trials of the Right of Property, when the claimant 
shall fail to establish his claim, the Court shall give ten per cen- 
tum damages against him on the amount of the execution. 

The Right of Property, levied upon under any execution or 
attachment, issued from any other Court, and which is claimed by 
any person, or persons, not a party to such execution or attach- 
ment, shall be tried (as nearly as may be) in the manner herein 
prescribed, conforming to the rules and proceedings established 
for the regulation of the Court, from which the execution issued. 
T. L. vol. tww. 64, 65. 


ROADS, BRIDGES, &c. 


See “Boards of Commissioners,” “Overseers ;”’ also “Bridges,” 
«National Road.” : 
ROBBERY. 


Sec. 1. “ Robbery, the rapina of the Civilians, is the felonious 
and forcible taking, from the person of another, of goods or money 
to any value, by violence or putting him in fear.” —B. C. vol. w. 
242. 

Sec. 2. * Every. person who shall by force or violence, feloni- 
ously take from the person of another, any goods, money, or other 
article of value, shall be deemed guilty of robbery, and on conyic- 
tion thereof, shall suffer death.” —T. L. vol. 4. sec. 8, p. 188. 

The punishment in cases of theft, forgery and counterfeiting, 
has been changed, and instead of death is declared to be thirty- 
nine lashes on the bare back, and imprisonment for any term not 
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less than one, nor more than five years, at the discretion of the 
Court.—T. L. vol. w. 66. 


RUNAWAY SLAVES. 


Two enactmenis have been made regarding ‘ Runaway Slaves,” 
the provisions of which are as follows : 

Where any slave may be committed to the jail of any County, 
as a runaway, notice of the apprehension and commitment and a 
full description of such slave shall be published weekly in one of 
the Gazettes at the seat of Government, for one month, and printed 
copies thereof furnished to the Clerk of the County Court of the 
County where the commitment is made, to be filed and preserved 
in his office; and the officer having custody of such slave shall as- 
certain if possible the name of the owner thereof, and address him 
or her by regular post, at least twice, giving a full description of 
said.runaway, in such way as may best lead to the discovery and 
restoration thereof. 

If the said slave be not claimed and proved by the owner, 
within six months from the first publication of commitment, the 
Sheriff shall expose said slave to sale by public outcry at the 
Court House of his proper County, upon giving at least thirty 
days’ previous notice, by advertisement posted in at least two 
public places in the County, and published in some gazette of 
the County where the sale is to take place, or in the next nearest 
County having a gazette; and out of the proceeds of such sale, 
the Sheriff shall be entitled to the same fees and commission as in 
cases of Execution; and the balance, after paying prison fees, 
and fees for maintenance of said slave while in custody, Clerk’s 
fees, and expenses of advertising and apprehending, shall be paid 
into the County Treasury: provided, if the owner of any slave 
thus sold, should prove his property therein within three years 
after said sale, the proper County shall pay him the amount paid 
into the County Treasury on account of said sale; but the right 
to any slave so sold, shall be and remain vested in the purchaser 
under the sale made as aforesaid : 

The Sheriff making such sale shall return a full and clear ac- 
count and statement of the same, under his hand and seal, to the 
Clerk of the County Court, who shall record the same with the 
record of deeds: 

All Runaway slaves shall be lawfully apprehended by any per- 
son, and carried before the next Justice of the Peace, who shall 
either commit them to jail, or the custody of the Sheriff, or send 
them to the owner, if known, who shall pay all reasonable costs 
and charges and damages for the same. 
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Any person, convicted of harboring or concealing any slave, or 
suffering the same to be done with his consent and knowledge, 
shall be fined in a sum not exceeding five hundred dollars, and 
imprisoned not Jess than one month, nor more than six, and shall 
be liable in damages to the party injured—by action cn the case— 
before any Court of competent jurisdiction.—T. L. vol. v. 185, 186. 

The Act Supplementary to the foregoing provides : 

That any person who may apprehend and commit to jail any 
runaway slave, on or West of the San Antonio River, may de- 
mand and receive the sum of fifty dollars for each and every slave 
so apprehended—provided said slave be so secured that the pro- 
perty come safely to the possession of the owner—to be paid 
upon the delivery of such slave to the owner, or his agent. And 
the apprehender of such slave shall have a lien upon the same, 
until the reward, above specified, be paid : 

In every case, in any part of the Republic, where a slave shall 
be apprehended and delivered to the owner at his residence, the 
person apprehending and delivering the same, may demand and 
receive for each, in addition to the sum above specified, the fur- 
ther sum of two dollars for every thirty miles, going to and re- 
turning from, the residence of said owner; the distance to be 
computed over the shortest route travelled at the time; and to have 
a lien upon the slave, for the payment of the same, as in cases 
above provided. 

If no owner appear and claim any slave so apprehended, and if 
the same be sold under the provisions of the first recited Law, 
then the Sheriff shall pay over to the person apprehending the 
slave, the reward of fifty dollars as above mentioned; provided, 
the Sheriff shall take in writing the testimony on which the claim 
to the reward is admitted, and that the same be filed in the office 
of the Clerk of the County Court.—T. L. vol. viii. 38, 39. 


CHAPTER XVIII. 


SALARIES. 


Ser the salaries of various officers, under their several appro- 


priate titles. 
SALES. 


See “ Public Sales,” “ Property,” ‘¢ Probate.” 
Sec. 1. All sales of the property of any deceased person, by 
any administrator, executor, or guardian, by order of any judg- 
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ment, or decree of any Probate Court, or Court of Chancery, shall 
be on a credit of twelve months, with security to the satisfaction 
of such administrator, executor, or guardian, or for cash, as the 
Court shall deem advisable for the interest of said estate and ere» 
ditors thereof; provided such sales for cash shal] be upon appraise- 
ment, and for not less than two-thirds of the appraised value of the 
property, and if it do not bring two-thirds, the Judge in his dis- 
cretion may re-order the sale, on a credit of twelve months : 

A like notice, as that required for sales under execution, shall 
be given for such sales as above mentioned ; and on all such sales 
for cash, the Chief Justice of the Gounty, or in his absence, the 
Associate Justices, shall on a day previous to the sale, appoint 
three appraisers, who shall on oath appraise the property to be 
sold; provided, heits, or: legatees, if present in person, or by at- 
torney, or guardian, shall be entitled to appoint one of said ap- 
praisers, ‘by making appointment in writing, filed in the Clerk’s 
office of the Probate Court, at least three days before the day of 
sale, and that all such appraisers shall be freeholders of the Coun- 
ty:—T. L. vol. vit. 21, 22. 

Sec. 2. Sales by merchants (wholesale) are to be taxed one- 
fourth of one per cent.: by merchants (retail) one-half of one per 
cent.—T. L. vod. 4v..16, 17. 


SCIRE FACIAS. 


See “ Abatement,” Limitation.” 

Sec. 1. Where judgments have been obtained before any Al- 
calde, or Primary Judge (under the Provisional Government) and 
returned as required, to any of the .Courts of this Republic, the 
Court, on application of the plaintiff, may issue a Scere Facias, or 
other notice, summoning defendantto appear and show.cause why 
execution should not -issue.—T. L. vol. iè. 120. 

Src. 2. When a garnishee, duly summoned, shall fail to ap- 
pear, the Court may enter .a conditional judgment against him, 
upon which Scire Facias shall issue against him; and upon the 
same being duly executed and returned, if such garnishee still 
fail to appear, the Court shall confirm such judgment, and award 
execution for the plaintiff's whole judgment and costs.—T. L. vol. 
ait. 96. 

Src. 3. “To every Scire Facias which may have been sued, 
the defendant shall plead within the-two first days of the term to 
which the same is returned ; the plaintiff shall plead.on the next day 
thereafter, and .so on from day to day, until issue in fact, or .in bar, 
be joined; but either party.may demand.a trial, at the zeturn term, 
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although the Court may not continue in session three days.’ —See 


“ Mandamus.”—R. Sup. Ct. p. 18. 


SCRIP. 


See “& Land Laws.” 
SEA COAST. 
See act “For the protection of the Sea Coast.”—T. L. vol. ott. 
17, 18. 
SEAMEN AND MARINES. 
See the provision made for the pay of Seamen and Marines.— 


See also, * Wills.” —T. L. vol. vi. S. S. 5. 


SEARCH WARRANT. 


Sec. 1. ‘ The people shall be secure in their persons, houses, 
papers and possessions, from all unreasonable searches and sel- 
zures, and no warrant shall issue to search any place, or seize any 
person or thing, without describing the place to be searched, or 
the person or thing to be seized, without probable cause, support- 
ed by oath or affirmation.””—See “ Warrant.” — Const. D. R. 5th, 
p. 22, 23. 

SEAT OF GOVERNMENT. 

See several acts in regard to this matter—T. L. vol. ù. 78; 
vol. i. 60; vol. wi. 36, 81. 

Location of, by the people, provided for.—T. L. vol. ix. 22, 23. 


SEAT OF JUSTICE—COUNTY. 


Sec. 1. A majority of two-thirds of the votes of the qualified 
voters of a County shall be required to remove the Seat of Justice ; 
and if established at a greater distance than five miles from the 
centre of said County, a majority of all the votes shall be suffi- 
cient for its removal, if the same shall be within the limits of five 
miles from the centre of said county. 

When the Chief Justice shall consider that the necessary num- 
ber of inhabitants apply by petition or otherwise for such remo- 
val, he shall order an election for that purpose, to be held at the 
same places, and conducted in the same manner as elections for 
members of Congress, and the result of the election shall deter- 
mine the Seat of Justice, as above provided.—T. L. vol. ti. 2d 
part, p. 4, 9. 

SECRETARY OF STATE. 

See “¢ President,’ ‘* Printers.” 

Sec. 1. For several duties assigned the Secretary of State, 
see T. L. vol. vt. 3, 9, 18, 38, 863 vol. az. 118. 

Sec. 2. He is authorized to appoint one Chief Clerk, and one 
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Assistant Clerk for his department, and one Chief Clerk for the 
Post Office Bureau, and additional Clerks for the same.—T. L. 
vol. vt. 13, 86. 

Sec. 3. His salary, payable quarterly, is fifteen hundred dol- 
dars per annum.—T. L. vol. vi. 13, 14. 


SECRETARY OF TREASURY. 


Sec. 1. For various duties assigned the Secretary of the 
Treasury, see T. L. vol. a. 12, 23, 57; vol. vit. 10,13; vol. vide. 
108; vol. ix. 6, 12, &c. 

Sie. 2. He is authorized to appoint one Chief Clerk andl two 
Assistant Clerks for that department, and also one additional 3 
Assistant Clerk.—T. L. vol. vi. 13, 86. 

Sec. 3. His salary, the same as that of the Secretary of State. — 
—T. L. vol. vi. 14. 


SECRETARY OF WAR. 

Sec. 1. For various duties assigned this officer, see T. L. 
vol. vi. 12, 16; vol. iz. 112. 

Sec. 2. He is authorized to appoint one Chief Clerk and two 
Assistant Clerks for the War and Navy Department.—T. L. 
vol. vi. 13. 

Sec. 3. His salary, the same as that of the Secretary of State. 
—T. L. vol. vi. 14. ; 


SECURITIES AND ENDORSERS. 
See °* Endorser.” 


SELLING UNWHOLESOME FOOD. 


Sec. 1. ‘Every person who shall sell the flesh of any animal 
dying otherwise than by slaughter, or slaughtezed when diseased ; 
or any baker, brewer, distiller, or other person, who shall sell un- 
wholesome food or drink, shall on conviction thereof, be fined in 
such sum as shall be adjudged by the Court before which such 
offender is tried; and for the second offence, shall in addition to 
such fine, receive thirty-nine lashes on the bare back.”—T. L. 
vol. % 191. 

Sec. 2. “& A second, but much inferior species of offence against 
public health, is the selling of unwholesome provisions.” Its pre- 
vention and punishment are ordained by statute.—B. C. vol. i. 
162, and note. 

SENATE. 


See “ Representatives,” “ Oath.” 
<: The Senators shall be chosen by districts, as nearly equal in 
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free population (free negroes and Indians excepted) as practicable ; 
and the number of Senators shall never be less than one-third nor 
more than one-half the number of representatives, and each dis- 
trict shall be entitled to one member and no more.” 

ss The Senators shall be chosen for the term of three years, on 
the first Monday in September; shall be citizens of the Republic, 
reside in the district for which they are respectively chosen at 
least one year before the election; and shall have attained the age 
of thirty years.” 

‘¢ At the first session of Congress after the adoption of this Con- 
stitution, the Senators shall be divided by lot into three classes, 
as nearly equal as practicable; the seats of the Senators of the first 
class shall be vacated at the end of the first Year; of the second 
class at the end of the second year; the third class at the end of 
the third year, in such manner that one-third shall be chosen 
each year thereafter.” 

‘‘ The Vice-President of the Republie shall be President of the 
Senate, but shall not vote on any question, unless the Senatè be 
equally divided.” 

s The Senate shall choose-all other officers of their body, and 
a president pro tempore, in the absence of the Vice-President, or 
whenever he shall exercise the office of President; shall have the 
sole power to try impeachments, and when sitting as a Court of 
impeachment shall be under oath; but no conviction shall take 
place without the concurrence of two-thirds of all the members 
present.” — Const. Artt. Sec. 7,8, 9, 10, 11, p. 10. 


SEQUESTRATION. 
The Judges under the Provisional Government were empow- 
ered to grant writs of Sequestration.—O. and D. Art. vi. p. 7. 


SERVICE OF WRITS. 

Suc. 1. All officers are required to serve writs and petitions, 
subpeenas, notices and every other process whatsoever, on the 
body of the person, or persons, to be served, | 

Suc. 2. Any defendant may certify in writing, under his sig- 
nature, on the back of, or annexed to the petition of the plaintiff, 


that he acknowledges the petition has been duly served on him; , 


in which case the Clerk is not to charge for copy, nor the Sheriff 
for citation —T. L. vol. v. 6T. 


SESSION OF CONGRESS. 
Sec. 1. The Annual Session of the Ccngress of the Republic 
of Texas shall commence on the first Monday in December.—T. 
L. vol. vi. S. S. p. 8 
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SETTLEMENT. 


See ‘¢ Administrator.” 

By an Act, approved Feb. 3d, 1844, “ To prescribe the mode 
of settling the claims of creditors of the Estates of deceased 
persons in certain cases,” it is provided : 

That where debts may be due an estate, or property sold by the 
executor, or administrator thereof, prior to May Ist, 1842, or 
upon contracts made by deceased in his lifetime and prior to May 
ist, 1842, the Judge of Probate, upon representation of the facts, 
by petition of the administrator, or executor, may cause the credi- 
tors of the estate to be notified to appear at some specified term 
of Court, and have their claims settled ; which notice shall be per- 
sonal, or by publication in some newspaper, nearest the place of 
Opening the succession, for three weeks successively. 

The Court, when the time for settlement shall arrive, after as- 
eéttaihing the amounts due, shall cause the executor, or adminis- 
trator, to transfer to each creditor so much of the credits of the 
estate, at their appraised value, as may appear to be their respec- 
tive proportion; provided, the same be taken and held to be in full 
satisfaction of their claims to the amount received. 

Should any creditor be unwilling to receive said credits in sat- 
isfaction of their claims, the Court shall set apart the proportion 
to which they are entitled, and the settlement shall be made as to 
the other creditors; the claims so set apart shall be retained by the 
executor of administrater, or filed in the Probate Clerk’s Office, 
until the ‘same -can be collected and the proceeds thereof paid to 
he creditors entitled to receive the same. 

Executors and administrators, in the settlement of their ac- 
counts, shall be allowed ‘all payments, made as above provided.— 
T. L. vol viii. 78, 79. 
SETTLERS. 
See “Land Laws.” 
SET-OFF. 

See “Discount and Set-off.” 

' Sec. 1. In cases before a Justice, the deféndant appearing shall 
plead in off-set all debts known to be due him by the plaintiff; 
and the Justice ‘shall render judgment for the sum due the plain- 
tiff, or defendant, according to the evidence; if the defendant fail 
so to plead his off-set, the demand shall not be recovered there- 
after: ‘but he may sue for and recover the same on showing good 
cause for not pleading such off-set on the day of trial: 

‘See also an Act, “authorizme the.County and District Courts 
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to render judgments when the verdict of the Jury is less than the 
jurisdiction of the same in certain cases.”—T. L. vol. iiè. 100; 
vol. a 145. 

SINKING FUND. 

See an Act, approved Jan. 14th, 1840, “To provide for the 
more certain operation of the Sinking Fund, &c.”—T. L. vol. w. 
56, 57, 58, 59. 

SHERIFF. 


Sec. 1. “There shall be appointed for each County, a conve- 
nient number of Justices of the Peace, one Sheriff, one Coroner, 
and a sufficient number of Constables, who shall hold their offices 
for two years, to be elected by the qualified voters of the District, 
or County, as Congress may direct. Justices of the Peace and 
Sheriffs shall be commissioned by the President.”’—Const. Art. tw. 
Sec. 12, p. 14. 

Sec. 2. The election for Sheriffs takes place every two years, 
on the first Monday in February: Each Sheriff before entering 
on the duties of office, is to take the oath prescribed ; enter into 
bond, with two or more securities, to be approved by the Chief 
Justice of the County Court, payable to the President and his 
successors in office, in the penalty prescribed, conditioned well 
and truly to collect and pay over to the persons authorized by law 
to receive the same all taxes, fines, forfeitures, and amercements, 
due the Republic or any County, from any person residing in the 
County of which he is Sheriff: and well and truly to execute, 
and due return make, of all process and precepts to him lawfully 
directed, and pay and satisfy all sums of money by him received, 
by virtue of any such process or precepts, to the persons to whom 
the same are due or their lawful Attorney; and faithfully to per- 
form all the duties required of him by Law, by virtue of his office 
of Sheriff. The Chief Justice shall endorse on the bond his ap- 
proval of the securities, and a certificate that he has administered 
the oath of office to the Sheriff; and shall cause said bond, with 
the endorsements, to be recorded in the office of the County Clerk, 
and deposited with the Clerk of the District Court. Such bond 
not to be void on first recovery, but may be put in suit from time 
to time, until the whole penalty be recovered: 

Any person elected Sheriff, having given such bond, may enter 
immediately upon his duties, even before receiving commission, 
and his acts shall be valid: 

Any person elected Sherifi, neglecting, or refusing to take the 
oath and give bond, within twenty days after notice, shall be pre- 
vented therefrom, his election declared void, and a new one or- 
dered by the Chief Justice : 
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In case of the removal permanently, or insolvency of the 
Sheriff’s securities, the Chief Justice shall cause the Sheriff to ap- 
pear before him and give a new bond, and on his neglect, or 
refusal as to do, he shall vacate his office, and a new election be 
ordered : 

Sheriffs have power to appoint, under their hand and seal, one 
or more Deputies, to continue in office during the pleasure of the 
Sheriff, to perform all the acts and duties required of their princi- 
pals; and the Deputies shall take the required oath, to be certified 
by the Justice administering the same on the back of the appoint- 
ment, which appointment and certificate shall be filed and kept in 
the County Clerk’s office: 

Each Sheriff, or Deputy, within his County, shall execute all 
writs, or other process to him legally issued and directed from 
any Justice of the Peace, or Court of Record, and due return 
thereof make on the day the same is returnable; and on failure 
herein, or for making a false return, shall be fined by the Court 
on motion and notice as required by law; one moiety of the fine 
to go to the party aggrieved, the other to the County Pees : 
and the Sheriff shall also be liable in damages : 

The Sheriff shall have the like remedy against his De eputy for 
neglect of duty, as may be had against the Sheriff: 

The Sheriff is to keep the peace within his County; quell and 
suppress affrays, riots, and unlawful assemblies: to do which he 
may call to his aid the power of the County; to pursue and com- 
mit to jail persons charged with crime; take recognizances, with 
good security, of any person arrested where the crime charged is 
not punishable with death, in a reasonable penalty, conditioned 
for the appearance of such offender before the first term of the 
proper Court; to attend upon all Courts of Record in the County, 
and perform all duties required of him by law. 

Any person neglecting, or refusing to aid the Sheriff in the 
execution of process, when resistance is made to the same, when — 
such person is summoned so to aid, shall forfeit and pay for the 
use of the County Treasury ten dollars for each offence, recovera- 
ble by motion before Court, on reasonable notice: 

The Sheriff is to supply prisoners with sufficient wholesome 
food, drink, bedding, and when neccessary, firés, at the expense of 
the Republic; and the certificate of the County Court shall be 
sufficient voucher for the Auditor to audit the same, and issue 
warrant therefor : 

The Sheriffs shall keep their offices at the County seat : 

Sheriffs shall receive from Constables and other officers all per- 
sons apprehended for offences against the Republic and keep them 
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subject to the order of the proper Court: Any Sheriff neglecting, 
or refusing so to do shall be deemed guilty of a misdemeanor, 
and on conviction be fined at the discretion of the Court : 

When a Sheriff from any cause shall vacate his office, all writs, 
process, or unfinished business, shall be transferred to his succes- 
sor, to be by him completed.—T. L, vol. t. 179—183. 

Under *‘ Overseers,” if the Sheriff fail to deliver the order as 
therein directed, he shall forfeit and pay ten dollars for each fail- 
ure, recoverable by judgment on motion of the Solicitor, three 
days notice being given. And under “ Petition,” if the Sheriff 
fail, or neglect to return the writ at the proper time, he may be 
fined for a contempt of Court, in such sum as the Court may 
think proper to inflict, and also be liable in damages to the party 
agerieved.—T. L. vol. ù 158, 201, 

Suc. 3. Whenever the offices of Sheriff and Coroner both þe- 
come vacant, immediately preceding or during the regular ses- 
sion of the District Court, the Judge shall appoint a Sherif pre 
čem. to hold his office until a successor be elected. l 

And when the office of Sheriff becomes vacant, it shall be the 
duty of the Chief Justice to hold an election at the several pre- 
cints of the County, to fill such vacancy, upon giving ten days’ 
notice preceding such election._-T. L. vol, vo 12, 12. 

Sec. 4. The fees allowed to Sheriffs are as follows :—For 
levying an attachment on the estate of an absent or absconding 
debtor, one dollar; for levying execution, one-dollar; for return- 
ing execution, fifty cents; for making money on execution or at- 
tachment—for the first hundred dollars, three per centum; for the 
second hundred dollars, two per centum; and for each additional 
hundred dollars, ome and a half per centum, for collecting mor 
ney, other than by execution or attachment, one-half the above 
per centum ; for the service of all original writs, with copy of -pe- 
tition, on each defendant, one dollar; for ‘the service of all other 
process, fifty cents; for each bond or recognizance, fifty cents ; 
for the assignment of each bail bond, twenty-five cents; for exe- 
cuting deed to purchasers of real estate, two dollars; for execus 
ting bill of sale to purchasers of personal property, one dollar; 
for attending prisoners on habeas corpus before the Judge, per 
day, two dollars; for each commitment or release, fifty cents ; 
for executing death warrant, twenty-five dollars; for whipping :a 
person by order of Court, two dollars; for removing prisoner— 
for every mile going and returning, including guards, and all ather 
expenses, tw enty-five cents; for executing venire „facias to be 
taxed, in each cause, fifteen cents; for empannelling A juny, in 
each cause, fifteen cents; for summoning a special jury, two. dal- 
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lars; for empannelling Grand Jurors, advertising and attending 
elections, serving all public orders of all Courts, and for all other 
public services not otherwise- provided for, a sum not exceeding 
fifty dollars per annum, to be allowed by the District Court and 
paid out of the County Treasury: And in all cases where a 
Sheriff shall act in the place of a Constable, he shall be entitled 
to only such fees as are allowed by law to Constables; for keeping 
prisoners, fifty cents per day, to be approved by the County 
Court, and to be paid out of the Treasury of ihe County in which 
the prisoner committed the crime; and in cases of emergency, the 


Sheriff may employ guards for the safe keeping of prisoners, who 


shall receive one dollar per day; such to be audited by the 
County Court, and paid out of the County Treasury ; provided, 
that the County, in whose limits the offence shall be alledged to 
have been committed, shall bear such additional expense : 

The Sheriff is required to keep a fee-book, and to enter therein 
all fees for services rendered. Said book to be at all times subject 
to inspection by persons wishing to see the amount of fees charged 
against them; and said fees are not payable, except upon produc- 
tion of a written bill of particulars, signed by the proper officer: 

Any Sheriff, charging and receiving a greater fee than above 
allowed for any services mentioned, shall be liable to indictment 
by the Grand Jury for extortion; and if convicted, shall forfeit 
and pay a fine of not less than $100; shall be further deprived of 
office, and disqualified forever afterwards from holding any office 
of profit, or honor, in the Republic.—T. L. vol. vi. 48, 49, 50. 

Sec. 5. In cases of assessment of Taxes, when the same 
shall have been properly made and returned, the Secretary of the 
Treasury shall draw in favor of the Assessor, upon the Sheriff of 
his County, for the amount of his compensation, which draft shall 
be good in payment of Taxes, or shall be paid by the Sheriff out 
of the first money by him collected of the Taxes of his County :— 
T. L. vol. vit. 13. 

Sec. 6. The Probate Law, (T. L. vol. iw. 114), which au- 
thorized administration to be granted to a Sheriff, or Justice of 
the Peace, is, in that provision, repealed.—T. L. vol. vii. 14.— 
See *‘Coroners,”’ “Constables,” “Execution,” “Jury,” “Oath,” 
“Overseers,” “Supreme Court”? Also ‘Collectors of Taxes,” 
“Runaway Slaves,” ‘Public Sales,” °“Taxes.”’ * 


SHIPPING. 
By an Act, approved January 4th, 1841, ° For the Regulation 
of the Coasting Trade and the protection of Texian Shipping,” it 


*See Appendix, No. XII. 
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is provided; (Also by Act amendatory, approved February Ist, 
1844.) 

No merchant vessel shall be permitted to assume the Flag of 
Texas unless owned by a citizen or citizens.—See ‘ Coasting 
Trade.” 

The enrollment and register or license of every merchant vessel 
under the Flag of Texas must specify her name, class, description, 
admeasurement and burthen, and whether she be of foreign, or 
domestic construction ; if the latter, must state when and where 
built, and before her enrollment the fact of her being of domestic 
construction must be proven, and the time and place of her build- 
ing be set forth in an affidavit signed and sworn to by two credit- 
able and disinterested witnesses, before the Collector, or other 
competent functionary ; which affidavit is to be filed in the office 
of enrollment. . 

Vessels built in the Republic and sailing under its Flag shall 
be free of tonnage duty and subject only to the fees specified in 
the Tariff. 

Vessels of foreign construction, becoming the property of cili- 
zens of the Republic, may be enrolled under its flag; be employed 
in either foreign or coasting Trade; if engaged in the latter, under 
coasting license, shall pay an annual tonnage duty of sixty cents 
for each ton of her burthen, and if her license be returned prior 
to the expiration of the year shall pay in proportion to the time 
elapsed from date of her license and its relinquishment; if she be 
wrecked, in proportion to the time from date of license to her 
being lost: she shall also, for enrollment, and register or license, 
and for coasting clearances and entrances, pay double the amount 
of fees paid by vessels of domestic construction. 

Every foreign vessel, taking out a six months’ coasting license, 
(by giving the required bond and depositing her register with the 
Collector), shall’ pay a semi-annual tonnage duty of one dollar and 
twenty-five cents for each ton of her burthen, and double the 
amount of fees, for license and coasting clearances and entrances, 
of those paid by a licensed coaster of domestic construction. 

Every foreign vessel, sailing coastwise under her register, with 
a cargo received at one port or place of the Republic and delivered 
at another, shall pay a coasting tonnage duty of thirty cents for 
each ton of her burthen, and be subject for such coastwise voyage 
to the payment of double the amount, of entrance and clearance 
fees, of those allowed for clearance to, or entrance from a foreign 
port. 

(In the two cases last mentioned, the provisions of the Law 
are confined to foreign vessels, not changing thew owner, master, 
flag, or register.) 
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No vessel bearing the flag-of Texas, sailing under a register, of 
foreign or domestic construction, shall pay a tonnage duty, nor 
higher fees for entrance and clearance foreignwards, than those 
specified in the Tariff of fees established by law. Any Texian 
vessel of domestic construction; making a coasting voyage under 
register, shall pay for a coastwise clearance and entrance the same 
fees as if to and from a foreign port; and if of foreign construction, 
under the Texian Flag, shall in case of a coasting voyage under 
register, pay double such fees, for clearance and entrance.—See 
“ Transportation.” 

Every vessel or boat, of more than four tons, sailing from one 
port to another of the Republic, without cargo, with or without a 
coasting license, shall report verbally and clear in like manner; 
if with a cargo of domestic produce for home consumption the 
nature of the same shall be expressed in writing; if laden with 
foreign merchandize, or domestic articles for exportation out of the 
Republic, the same must be named in a manifest in form similar 
to that observed in the United States, and a duplicate thereof be 
left in the Custom House where she cleared.—See “ Tonnage.” — 
T. L. vol. v. 15—18; vol. viir. 57. 

Vessels bearing the Flag of the Republic shall have the exclu- 
sive privilege of the Coasting Trade.—T. L. vol. viit. 105. 


SLAVES. 


SEC. 1. © All persons of color; who were slaves for life previous 
to their emigration to Texas and who are now held in bondage, 
shall remain in the like state of servitude; provided, the said 
slave shall be the bona-fide property of the person so holding said 
slave as aforesaid. Congress shall pass no laws to prohibit emi- 
grants from bringing their slaves into the Republic with them and 
holding them by the same tenure by which such slaves were held 
in the United States; nor shall Congress have power to emanci- 
pate slaves; nor shall any slave holder be allowed to emancipate his 
or her slave or slaves, without the consent of Congress, unless he 
or she shall send his or her slave or slaves without the limits of 
the Republic.”—Const. G. P. sec. 9, p. 19. 

Sec. 2. ‘ Every person who shall steal or entice away any 
slave out of, or from the possession of the owner or owners of 
such slave, shall be deemed guilty of felony; and on conviction 
thereof shall suffer death.”’—T. L. vol. i. 187. But see the Law 
changing the punishment of theft.—T. L. vol. iv. 66. 

Sec. 3. °° All Negroes, Mulattoes, Indians and all other persons 
of mixed blood, descended from Negro or Indian Ancestors, to 
the third generation inclusive, though one ancestor of each gener- 
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ation may have been a white person, shall be incapable in law to 
be witnesses in any case whatsoever, except for and against each 
other.”’—-Repealed as to the descendants of Indians.—T. L. vol. 
t. 205, 206; vol. iit. 51. 

SEC. 4. Any person selling to any slave, without the written 
consent of the master, mistress, or overseer, any ardent spirits or 
intoxicating liquors, shall forfeit and pay on conviction any sum 
not less than twenty nor more than two hundred dollars. 

Any person buying from any slave any cotton, corn, meat or 
other valuable produce or article without such written consent, 
shall on conviction be fined as above, with the value to the owner 
of any property so sold. 

If any person shall unreasonably or cruelly treat, or otherwise 
abuse any slave, such person shall be liable to be sued in any 
Court of competent jurisdiction, and on conviction be fined in a 
sum not less than two hundred nor more than two thousand dol- 
lars. 

If any person shall murder any slave, or so cruelly treat the 
same as to cause death, the same shall be felony and punished 
as murder. 

The District Judges are required to carry the foregoing provi- 
sions into effect. 

No slave in the Republic shall carry a gun, or other deadly 
weapon, without the written consent of the master, or overseer ; 
such arms, or other weapons shall be liable to be taken by any 
person from any such negro, and all such property be forfeited, if it 
do not exceed ten dollars in value; but such property may be re- 
claimed by the owner on paying ten dollars to the person who 
may have taken the same :—T. L. vol. iw. 171, 172. 

Sec. 5. In the prosecution of slaves under an Act, approved 
December 14th, 1837, * For the punishment of Crimes and Mis- 
demeanors committed by Slaves and Free Persons of Color,” the 
Judge is required to appoint an Attorney on behalf of the Prose- 
cution. The slave to be hired out, on conviction, until the costs 
are paid—T. L. vol. v. 68, 69. 

This ect seems to recognize the jurisdiction of the County 
Court, in such cases.—But see T. L. vol. iii. 82, 83. 

Sec. 6. There shall be collected on all slaves under ten years 
of age, an annual tax of twenty-five cents each; and on all be- 
tween the ages of ten and sixty years, seventy-five cents.—T’. L. 
vol. vi. 107. 

Src. 7. From March 27th, 1841, until February 8th, 1842, the 
forced sale of Slaves under execution was prohibited; but that 
prohibition is now repealed.— Vol. v. 513 vol. vù 25. 
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See “ Color, (free persons of,)”’ °° Piracy,” ** Runaway Slaves.” 
Also, *¢ Execution,” “ Husband and Wife.” 


SOLDIERS’ ESTATES. 


See ‘“* Deceased Soldiers’ Estates.”—And T. L. vol. a. 2d part, 
19, 20; vol. tit. 20. 
SOLDIERS. 


See a Joint Resolution, approved December 10th, 1841.—See 
also, ** Wills.” —T. L. vol vi 16, 17. 


SOUTH-WESTERN FRONTIER. 


See an Act, ‘For the protection of the South-Western Fron- 
tier.” —T. L. vol. vitt. 49, 50. 


SPANISH LANGUAGE. 
See & Laws,” sec. v. 


SPEAKER OF HOUSE OF REPRESENTATIVES. 


See “ Oath.” —The pay of the Speaker of the House of Rep- 
resentatives is three dollars per day, for the year, payable quarter- 
ly. —T. L. vol. vi. 13, 14. 


SPY COMPANIES. 


See the acts, authorizing the employment of Spy Companies. 
—T. L. vol. v. 11; vol. vi. 45. 


STAMP PAPER. 
The use of Stamp Paper abolished) 


Cae 


O. and D. Art. vt. p. T. 


STATE DEPARTMENT. 
See °° Secretary of State.” 


SUBPCEN AS. 


Sec. 1. ° In all suits or actions the (District) Clerk at the re- 
quest of either party, shall issue subpenas for witnesses, directed 
to the Sheriff or other officer of the County, where such witness 
or witnesses are said to reside, whose duty it shall be to execute 
the same.” “And every subpcena may be made returnable im- 
mediately.” 

‘¢ Every person accused and indicted shall have the like process 
ta compel the attendance of his witnesses, as is granted to compel 
the attendance of witnesses on behalf of the Republic.”—T. L. 
vol. 4. 193, 204, 205. 

SUCCESSIONS. 

See “ Estates.” 
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SUITS. 

Se~. 1, ° All Sudges and the Judicial officers shall have dis- 
cretionary power to continue suits, upon good cause being shewn 
by the party applying for the same, under the same rule and re- 
strictions as heretofore practised.” —O. and D. sec. 11, p. 138. 

Sec. 2. “All suits brought in any of the District, or County 
Courts of this Republic, either by original process or otherwise, 
shall be tried at the first term, unless good cause be shown for 
continuance.’ —T. L. vol. it. 120.—See “ Abatement,” *“* Contin- 
uance,”’ * District Courts,” ‘ Pleading.” 


SUPERSEDEAS. 
See “ Appeal,” “ District Judges,” ‘New Trial.” 


SUPREME COURT. 


Sec. 1. ‘ The Judicial powers of the Government shall be 
vested in one Supreme Court and such inferior Couris as the Con- 
gress may from time to time ordain and establish.” 

‘6 The Supreme Court shall consist of a Chief Justice and As- 
sociate Judges; the District Judges shall compose the Associate 
Judges, a majority of whom with the Chief Justice, shall consti- 
tute a quorum.” 

“ The Supreme Court shail have appellate jurisdiction only, 
which shall be conclusive within the limits of the Republic; and 
shall hold its sessions annually at such times and places as may be 
fixed by law: provided, that no Judge shall sit in a casein the 
Supreme Court, tried by him in the Court below.” —Const. Art. 
iw Sec. 1, 7, 8, p- 13, 14. 

Sec. 2. By the Act, “To establish and organize the Supreme 
Court and to define the powers and jurisdiction thereof,” it is, 
among other things, provided : 

The said Court shall have jurisdiction over, and shall hear and 
determine, all manner of pleas, plaints, motions, causes, and con- 
troversies, civil and criminal, brought before it from any Court, 
by appeal or other legal process and cognizable in said Supreme 
Court: provided, no appeal shall be granted, nor cause removed 
into the Supreme Court until after final judgment ‘or decree in 
the Court below, except in cases particularly provided for by law. 

When by appeal, or otherwise, the judgment, sentence, or de- 
cree of the Court below shall be reversed, the Supreme Court 
shall render such judgment or pronounce such sentence or decree 
as the Court below should have done ; except it be necessary, in 
consequence of the decision of the Supreme Court, that some 
matter of fact be ascertained, or damages be assessed by a Jury, 
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or when the matter to be -decreed is uncertain; in either of which 
cases the suit, action, or prosecution, as it may be, shall be re- 
manded to the Court from which it was brought for a more definite 
decision. 

Upon final judgment, or decree in the Supreme Court, the Clerk 
thereof shall certify the same to the Clerk of the Court below, 
within twenty days after the adjournment of said Court (Supreme) 
at which said judgment or decree was had, together with a bill of 
costs, and damages if any; and the Clerk of the Court below, on 
such certificate, shall issue executions on such final judgment as 
if rendered in .the Court below. 

The sentence of the Supreme Court in criminal prosecutions 
shall be executed as if rendered in the Court wherein the same 
originated; and the Sheriff of the proper County shall be charged 
with the execution of such sentence. ` 

In cases taken to the Supreme Court, if a copy of the record be 
not filed by the first day of the term to which the case is return- 
able, the Court, on motion of appellant, on producing a copy of 
the citation duly served, may dismiss the cause; but the same may 
be reinstated during the term, if good cause be shown to the satis- 
faction of the Court why a copy of the record was not filed in due 
time. 

In cases of appeal to the Supreme Court the trial shall be on 
the facts as found by the Jury in the Court below; and may be 
remanded for a new trial if the facts be not stated sufficiently full 
and clear to enable the Supreme Court to give its judgment. 

The successor in office of any Clerk of the Supreme Court shall 
receive into his possession all papers, books, and every thing be- 
longing to said office: should the person or persons having pos- 
session of the same refuse to give them up on demand, the Clerk 
shall give information of the same to the Attorney General, who 
shall prosecute such person or persons, in the name of the Repub- 
lic, before any Court of competent jurisdiction; and on conviction 
the offender shall be fined ten thousand dollars for the use of the 
Republic. 

Any Clerk of the Supreme Court, knowingly making any false 
entry or changing any record in his keeping, of the office, shall 
on conviction be fined and imprisoned at the discretion of the 
Court, and be liable to the party aggrieved, by action. 

The Clerk of said Court is to preserve the transcripts of records 
certified to his Court, and all papers relative thereto, docketing all 
causes brought by appeal or otherwise, in the order received; re- 
cord the decision and proceedings of said Court, and certify the 
same to the proper Courts; and all causes shall be tried by said 
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Supreme Court at the return term, unless satisfactory cause be 
shown for continuance. 

A certified copy of the appeal bond shail be transmitted by the 
Clerk of the Court below, with a transcript of the record, to the 
Supreme Court; and if the judgment or decree of the ewer Court 
be affirmed or the appellant fail to prosecute, the Supreme Court 
shall enter up judgment or decree against all the obligors, for the 
debt, damages and costs adjudged to the appellee; and the Clerk 
below on certificate of the Clerk of the Supreme Court shall issue 
executions thereon accordingly. 

In cases decided by the Supreme Court, the judgment or de- 
cree shall be pronounced POSMA with the reasons of the Court 
for the same. 

All writs and processes, issuing from the Supreme Court, shall 
bear test of the Clerk, and be under the seal of said Court and 
signed by the Clerk; and may be directed to any Sheriff or other 
proper officer to be by him executed and returned; and whenever 
such writ or process shall not be executed, the Clerk shall issue 
another like writ or process, on application of the party suing out 
the former; and when any person, in any suit pending in said 
Court shall be dead, the Clerk, during recess, upon applieation, 
may issue proper process in such case. 

The said Court may adjourn from day to day, for such longer 
period as they may deem necessary for justice and the determina- 
tion of business ; and there shall be no discontinuance of any suit, 
matter, process or thing returned to, or pending in said Court, 
although a sufficient number of Judges do not attend at the com- 
mencement, or any other day of the term; but if they so fail to 
attend, any Judge of the Court, or Sheriff thereof, may adjourn 
said Court from day to day, for six days successively ; at which 
time, if a majority of the Judges do not attend, the Judge or 
Sheriff shall adjourn the Court to term in course: 

No Judge of said Court shall sit in any cause where he is di- 
rectly or indirectly interested, or if he have been counsel for either 
party ; in case a majority of the Judges be so interested, or of any 
kin to either party, within the third degree, Congress shall appoint 
by Joint Resolution, one or more persons, learned in the law, to 
supply the places of the Judges so interested : 

Whenever the Supreme Court, on the hearing of any appeal or 
other matter, shall be equally divided im opinion, the judgment or 
decree of the Court below shall be affirmed : 

The Sheriff of the County in which the Supreme Court may be 
held, shall be the Sherif of said Court; shall attend the same 
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with a sufficient number of Deputies, and the Sheriff and his De- 
puties shall be bound to perform the duties of such : 

The Supreme Court shall have power from time to time to es- 
tablish rules of proceedings for the government of said Court, 
and of the several District Courts; provided, such rules be not 
inconsistent with the Constitution and Laws.—T. L. vol. ¢. 19— 
84. 

Sec. 2. The Judges of the Supreme Court, in their discretion, 
shall arrange cases upon the docket in such a manner, that all 
cases coming from each Judicial District may be submitted to 
trial together, or in any other manner most convenient to the pur- 
poses of justice : | 

The time and place of holding the Supreme Court, as hereto- 
fore established, was on the second Monday of June in each year, 
at the town of Washington in Washington County: but latterly 
changed to the same place and time as Congress.—T. L. vol. vt. 
51, 94; vol. ix. 116. 

See also an act, ‘“ To provide for the holding of an annual ad- 
journed session of the Supreme Court in the Eastern Section of 
the Republic:” and also in connection herewith a Joint Resolu- 
tion, ‘Providing for an amendment of the Constitution: and for 
the establishment of a Supreme Court:”—T. L. vol. vè 59, 60; 
vol. viti. 59, 60.*—See “ Chief Justice of Supreme Court,” ° Ap- 
peals,”’ °° Clerk of Supreme Court,” ° Contempt,” ‘ Reporter.” 

Sec. 3. The Rules of the Supreme Court are as follows: 

I. The causes on the Docket must be called in the order in 
which they stand; unless for good cause shown, a case may be 
passed over or continued : 

II. In every cause before the Court for trial, the counsel for 
the plaintiff shall read the papers, and open his cause. He will 
be answered by the counsel for the defendant, who will be replied 
to by the counsel for the plaintiff, and this will end all discussion : 

II. Only two Counsel shall be heard for the plaintiff, and two 
for the defendant in the appeal, unless by special leave of the 
Court : 

IV. The Counsel in every cause shall furnish each of the 
Judges with a brief of the cause, and a reference to the authori- 
ties on which he intends to rely, before he shall be heard; pro- 
vided, the party failing, shall not be precluded from submitting 
his cause to the Court, but shall not be heard in argument with- 
out leave of the Court: 

V. In every case, where either party fails to appear, the other - 
party may proceed ex parte: 


“See Appendix, No. IV. 
29) 
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VI. Upon the reversal of a judgment or decree of the District 
Court, the party in whose favor the reversal may be, shall recover 
his costs in the District Court; 

VII. No objection shall be allowed to be taken to the admissi- 
bility as evidence, of any deposition, deed, grant or other exhibit 
found in the record, unless objection was -taken thereto in the 
Court below, and regularly entered among the proceedings— 
otherwise, all objections shall be considered as waived : 

VIII. On motion day, the Counsel for the appellee may, if he 
believe the cause to have been brought up for delay, suggest the 
same, and the Court will without argument examine the record ; 
and if it should appear that there is no good ground of appeal, 
but that the cause was brought up for delay only, will affirm the 
judgment: Provided, however, the Counsel for the appellant shall 
have the privilege of being heard in favor of the appeal, should 
he request it. 

IX. No certiorari for diminution of the record shall be awarded 
in any case, unless motion therefor shall be made in writing; and 
the facts on which the same is founded shall, if not admitted by 
the other party, be verified by affidavit. And all motions for such 
certiorari shall be made at the first term after entry of the cause ; 
otherwise the same shall not be granted, unless upon special 
cause shewn to the Court, accounting satisfactorily for the delay. 

X. No cause shall be heard in this Court, until a complete 
copy of the Record, with a statement of the facts, shall be filed, 
containing in themselves without references aliunde, all the pa- 
pers, exhibits, depositions and other proceedings, which are ne- 
cessary to a hearing in this Court. The transcript shall be written 
on good foolscap paper, and only on one side; and shall be 
strongly stitched together, with tape, at the upper end, so as to 
open upward; and the tape shall be sealed over the tie with seal- 
Inge Wax. 

The Transcript shall begin : 

“ Be it Remembered that on the = day of >A. D. 
eighteen hundred and > there was begun and holden in the 
County of , at the Court House thereof, a District Court 
for said County,—present the honorable A. B——~, Judge—C. 
D , Sherifi—E. F » Clerk, when the following cause came 
on to be heard, and the following proceedings were had.” And 
shall end with a certificate that it is a true copy of all the pro- 
ceedings had in the case; which shall be signed by the Clerk and 
sealed with the seal of the Court. It shall be folded in two folds, 
and endorsed on the outside sheet or on an envelope attached to 
the transcript, “Appeal from the District Court of County 
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to the Supreme Court,—Spring (or Fall) term, 18—, A. B. vs. C. 
D.” and then state the party appellant and party appellee. 

XI. To every person admitted and enrolled as Attorney and 
Counsellor of this Court, the Clerk shall, on application, furnish 
a certificate of such admission, under the seal of the Court; and 
if the candidate shall have been examined and found qualified by 
this Court, the certificate given him shall include a License to 
practice the law in the several Courts of this Republic; and for 
every such certificate the Clerk shall be entitled to a fee of Ten 
Dollars, to be paid by the party receiving it: 

XII. Whenever it shall be necessary or proper in the opinion 
of any presiding Judge in any District Court, that original papers 
of any kind should be inspected in the Supreme Court upon ap- 
peal, such presiding Judge may make such rule or order for the 
safe keeping, transporting, and return of such°original papers, as 
to him may seem proper; and this Court will receive and consi- 
der such original papers in connection with the transcript of the 
proceedings : 

XIII. Should the appellant fail to send up his record, it shall 
be competent for the appellee to produce a certificate of the Dis- 
trict Clerk, that the appeal was taken; or for his Counsel to 
obtain a certificate from the Clerk of the Supreme Court, that no 
such record is filed in his office; and such certificate shall be suf- 
ficient authority for the Clerk of the District Court to proceed 
upon the judgment in the Court below; or the appellee may ob- 
tain a transcript of the record, and have the judgment affirmed 
with costs and damages :* 

XIV. The Reporter shall at all times have access to the mi- 
nutes, judgments, and records of this Court, and a brief of the 
argument in all cases shall be furnished him in like manner as 
the Judges: 

XV. The Clerks of the District Courts are required, in all 
cases where records are sent through the mail to the Supreme 
Court, to see that the postage thereon is paid: 

XVI. In all cases where the rules of the Supreme Court can 
be applied to the practise in the District Courts, they shall be so 
applied : 

The foregoing Sixteen Rules were adopted by the Supreme 
Court at the January Term, 1840.—R. Sup. Ct. p. 3, 4, 5, 6. 


ADDITIONAL RULES ADOPTED BY THE SUPREME COURT. 
January Term, 1841. 
XVII. The fifth rule is amended so as to require, that where 
either party fails to appear, the other may proceed ez parte, unless 
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upon good cause existing, or appearing for postponement, or cone 
tinuance, 

XVIII. The eleventh rule is rescinded. Counsel will be ad- 
mitted in this Court on motion, the Court being satisfied that 
those introduced have been regularly licensed—and the Clerk 
shall keep and continue a roll of them, in the order of their ad- 
mission. 

XIX. Ordered that the Clerk of this Court, reside and keep 
his office at the place of holding this Court. 

XX. Neither the transcript, nor any of the papers in any case 
shall be withdrawn from the Clerk, or out of the Court-room, 
without leave of the Court and a receipt left. 


FOR THE DISTRICT COURT. 

XXXIV. No attorney during the trial and argument of a cause, 
shall make any statement of facts, connected either with the 
causes, or the parties thereto, which are not testimony, upon pain 
of being held in contempt. 

January Term, 1842. 

XXI. The Counsel for the appellant may receive and retain for 
two days, the transcript of the Record, on leaving a receipt there- 
for, and the adverse Counsel may have the like privilege; but no 
original paper, or papers, in a cause, sent up, shall be withdrawn 
from the Clerk’s office, or possession, without leave of the Court. 


June Term, 1843. 
XXII. Motions which relate to matters of form, may be made 
al any time during the session of the Court, on filing the same 
and giving the epposite party one day’s notice thereof. Motions 
which affect the merits of the cause will not be heard until the 
case is called for trial. 


SURVEYORS. 
See ‘County Surveyors,” “Field Notes.’ 
SURVEYS. 
See * Land Laws.” 
SWINDLING. 


Sec. 1. Whoever shall falsely and deceitfully obtain or get in- 
to possession any money, goods, chattels, notes or bank bills by 
color and means of some false token, or under any false pretence 
whatever, on conviction shall be fined not exceeding one thou- 
sand dollars, and be imprisoned not more than two years, in the 
Court’s discretion. 

* See Appendix, No. XII. 
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Whoever shall fraudulently pass or transfer, or offer to pass, or 
transfer, any paper, purporting to be bank paper and to be issued 
by any bank, or banks which have never existed, or which hav- 
ing existed have since broken, with entent to defraud, on convic- 
tion before the District Court, shall be imprisoned not less than 
one nor more than five years, at the discretion of the Court, and 
receive thirty-nine lashes on the bare back. 

This Law is to be given specially in charge to the Grand Ju- 
ries at the beginning of each session of the District Court, and 
indictments under it shall not abate for want of form.—T. L. vol. 
w. 66. 


CHAPTER XIX. 


TALESMEN. 


Sec. 1. “Anp in all cases where it may be necessary to form 
a Jury, the Court shall order the Sheriff to summons talesmen 
from the by-standers, according to the Common Law practice.” — 
O. and D. p. 135, 136. 

SEC. 2. “Should a sufficient number of Jurors of the original 
panel not be in attendance, the Grand Jury or Petit Jury may by 
order of the Court, be filled up by the by-standers, who shall be 
sworn as if of the original panel.” 

“And any talesman summoned by the Sheriff to attend as a 
Juror, and refusing so to do, may be fined by the Court in any sum 
not exceeding twenty dollars, and the Clerk shall be ordered to 
issue execution forthwith for the same with costs.”—T. L. vol. 
t 209, 

Sec. 3. The District Judge may order the Clerk to issue a 
venire facias requiring the Sheriff to summon as many talesmen 
as may be necessary to constitute a second Petit Jury, if in the 
opinion of said Judge it may at any time be necessary.—T. L. 
vol. tt. 142. 

TARIFF. 

Sec. 1. The Tariff of Texas as at present established is as 
follows: on Flour, one dollar per barrel; Corn and Corn Meal, 
twenty cents per bushel of fifty pounds; Oats, fifteen cents per 
bushel of thirty-two pounds; all other grains, twenty cents per 
bushel of sixty pounds; Salt, ten cents per bushel of fifty pounds ; 
Sugar, (brown) one cent per pound; Coffee, two cents per pound ; 
Teas, of all descriptions, fifteen cents per pound; All-Spice and 
Black Pepper, five cents per pound; and all other spices thirty 
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per cent. ad valorem ; Sperm Candles, ten cents per pound; Tal- 
low Candles, four cents per pound; Sperm Oil, thirty cents per 
gallon; Tobacco, manufactured, thirty per cent. ad valorem ; 
Spanish Segars, five dollars per thousand; American Segars, 
three dollars per thousand ; Butter, six cents per pound; Lard, 
three cents per pound; Cheese, three cents per pound; Choco- 
late, three cents per pound; Beef, in barrels or otherwise, three 
dollars for two hundred pounds; Pork, in barrels or otherwise, 
three dollars per barrel; Bacon, two cents per pound ; Peas and 
Beans, fifty cents per bushel; Rice, two cents per pound ; Pickles, 
Sweetmeats, and all kinds of conserves, thirty per cent. ad va- 
lorem ; Fruits, preserved, dried, and green, thirty per cent. ad 
valorem; Loaf Sugar and Candies, three cents per pound; Ha- 
vana Sugar (white), two cents per pound; Vinegar, ten cents per 
gallon; Bar Soap, three cents per pound; Shaving, and all Per- 
fumed Soap, thirty per cent. ad valorem ; Porcelain and Crockery 
Ware, ofall kinds, thirty per cent. ad valorem; Cabinet Ware and 
all manufactures of wood, or of which wood is the material or 
chief value, thirty per cent. ad valorem; all manufactures of tin, 
or of which Tin is the material of chief value, thirty per cent. ad 
valorem ; Shoes and Boots, of all kinds, twenty-five per cent. ad 
valorem ; Hats, of all kinds, twenty-five per cent. ad valorem; 
Ladies’ Bonnets, of all kinds, twenty-five per cent. ad valorem ; 
Pleasure Carriages and Harness, of all kinds, thirty-five per cent. 
ad valorem; Ready-made Clothing and Wearing Apparel, of all 
kinds, thirty per cent. ad valorem ; Hardware and Cutlery, of all 
kinds, twenty-five per cent. ad valorem; Chairs, of all kinds, 
thirty per cent. ad valorem; Saddlery, of all kinds, thirty per 
cent. ad valorem ; all house frames, and lumber of every kind, fif- 
teen per cent. ad valorem ; Bagging, Bale-rope and Twine, used 
for packing cotton, ten per cent. ad valorem ; Powder, Lead and 
Fire-arms, of every description, fifteen per cent. ad valorem ; 
stock, of all kinds, bibles, testaments, and primary school books, 
free; all other books and stationery, fifteen per cent. ad valorem. 

On Distilled Spirits of every denomination as follows: Whiskey, 
first and second proof, twenty-five cents per gallon; third proof, 
thirty-seven and a half cents per gallon; fourth proof, fifty cents 
per gallon; over fourth proof seventy-five cents per gallon; all 
distilled spirits whatever, over fourth proof, seventy-five cents per 
gallon; Brandy, first and second proof, fifty cents per gallon; 
third and fourth proof, sixty-two and a half cents per gallon; 
above fourth proof, seventy-five cents per gallon; Gin and Rum, 
the same duty as Brandy; every other kind of distilled spirits, in- 
cluding every variety of Cordials and liquors, the same duty as 
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Brandy; Wine (Claret) in cases, ten per cent. ad valorem; in 
casks, ten cents per gallon; Burgundy, Hermitage, Champertain, 
and all other varieties of Burgundy Wines, fifteen per cent. ad va- 
lorem ; French White Wines, ten pèr cent. ad valorem; except 
Champaigne, which is to pay two dollars and fifty cents each 
basket, or hamper, of one dozen quart bottles, or of twenty-four 
pints; Oporto, or Port Wine, thirty-seven and a half cents per 
gallon; Madeira and Sherry Wine, seventy-five cents per gallon ; 
Teneriffe and Spanish White Wines, twenty-five cents per gallon ; 
Spanish Red Wines, twenty-five cents per gallon; German and 
Rhenish Wines of every variety, fifty cents per gallon; Cider and 
Malt liquors, in casks or bottles, ten per cent. ad valorem. 

“In estimating the quantity of wine in cases, boxes, hampers, 
or baskets, or in any other package, the dozen full sized bottles, 
(denominated quarts) shall be estimated to contain two gallons 
and two-fifths of a gallon, and half bottles in the proper propor- 
tion.” 

On all other articles, goods, wares and merchandize, imported 
into the Republic, the duty is fifteen per cent. ad valorem: Ær- 
cept, 

“ These duties on all fabrics and other articles of sill, or of 
which silk shall be a chief component part, imported directly into 
Texas, the manufacture of France, in French, or Texian vessels, 
shall be reduced one-half,” ** The duties on the Wines and Bran- 
dies of France, imported directly in French or Texian vessels, 
shall be reduced, the first two-fifths, and the second one-fifth.” 

[See the Treaty between the Republic of Texas and the King 
of the French, appended to Volume Fifth of the Laws of ‘Texas. | 

Farming utensils and implements of husbandry, and furniture 
which has been used and in use, to the amount of five hundred 
dollars, when introduced by emigrants, and also the tools or im- 
plements of trade of persons arriving in the Republic, and wear- 
ing apparel and other personal baggage in actual use, and belong- 
ing to the person arriving in the country, are to be admitted free 
of duty, of which however due entry must be made, and an oath 
taken and subscribed, as required by the revenue laws of the 
United States, in similar cases made and provided: Ice, free.— 
T. L. vol. 4.62, 63, 65; vol. iv. 42, 433 vol. ix. 118. 

Sec. 2. An additional duty of five per cent. ad valorem is to 
be collected, over and above those above mentioned and by law 
established, from all goods imported on foreign bottoms, with the 
exception of those foreign vessels, which by treaty or act of Con- 
gress are permitted to enter on the payment of the domestic duty. 
=— T. Lo vol. vi. 65. 
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Sec. 3. For Drawback on Duties, when and how allowed, 
see T. L. vol. iv. 50, 51. 

SEC. 4. On cattle, horses, &c. from the United States, except 
of Emigrants, the duty is one dollar per head.—T. L. vol. tx. 36. 


TAXES. 


Sec. 1. Various and many Statutes have been enacted in re- 
gard to Taxes, the principal one of which, now partly in force, 
approved January 16th, 1840, “To raise a Public Revenue by 
Direct Taxation,” may be considered fundamental of the law of 
Taxes, at present existing : 

Reference however may be had to the former Laws upon this 
subject, for which see T. L. vol. 2. 259—262 ; vol. ii. 112, 2d 
part, 42: vol. wi. 125. 

Sec. 2. By an Act, amendatory of the act first above mention- 
ed, the following, in connection with that established by said act, 
is made to be the rate of taxes on all property, capital, and other 
objects: and see also, °* License Tax.” 

On each and every unimproved or improved Jot in any city or 
town, an ad valorem tax of one-fourth of one per cent. on the 
valuation of such lot and improvements, if any there be: 

On all slaves under ten years of age, twenty-five cents each; 
and on all between the ages of ten and sixty years, the sum of 
seventy-five cents: 

On all wooden clocks kept for use, the sum of twenty-five cents: 

On all clocks, the works of which are made of metal, kept for 
use, the sum of seventy-five cents; 

On all gold watches used or kept for use, the sum of one dollar: 

On all silver watches used, or kept for use, the sum of fifty 
cents : 

On money loaned at interest, twenty-five cents on every hun- 
dred dollars so loaned : 

The minimum valuation of land shall be fifty cents per acre; 
and upon all lands the tax shall be one-tenth of one per cent. upon 
the amount of valuation, to be ascertained by the oath of the per- 
son giving in the land; if the legal claimant be not a citizen the 
tax shall be one-fifth of one per cent. 

Auctioneers in addition to the license Tax shall pay the further 
sum of five per cent. upon the amount of the commission, except, 
when the sales are made under an order, rule, decree, sentence or 
judgment of any Court, or by nature of an assignment for the 
benefit of creditors, or when made by or in behalf of guardians, 
executors and administrators, or made pursuant to any law of the 
Republic for collection of any tax, duty, fine, penalty or goods 


TAXES. , 233 


confiscated to the use of the Republic, or of ships or vessels, their 
tackle, apparel, furniture, or cargoes thereof wrecked or stranded 
on the coast of the Republic and sold for the benefit of insurers, 
underwriters or the proprietors thereof. 

All laws requiring a double tax to be paid are declared re- 
pealed. 

There shall be levied, on every pack of playing cards sold, 
given away, loaned, or otherwise disposed of, a tax of three 
dollars. 

There shall be levied a poll tax of fifty cents on every white 
male of the Republic between the ages of twenty-one and hity 
years inclusive. 

No corporation Taxes (excepting in the cities of Matagorda, 
Houston, Galveston, and San Antonio,) shall exceed the amount 
of taxes raised for County purposes, and in no instance shall the 
County Tax exceed one-fourth of the tax paid to the Republic. 

Persons, owning land or other property in any other County 
than the one in which they reside, shall give in the same to the 
Assessor of the County in which they reside, andin like manner 
if holding land or other property, as agent, attorney, or adminis- 
trator in another County, shall deliver to the Assessor of the 
County in which they reside, a separate list of said land and prop- 
erty upon oath; a copy of which list is to be forwarded to the 
Clerk of the County Court in which said land or property is situ- 
ated. 

Sheriffs shall advertise at three or more public places in each 
Captain’s beat, that the tax due from the citizens of the County 
will be received at the precincts of said beats on two particular 
days to be mentioned; (notice to be given at least ten days pre- 
ceding ;) at which time and place they shall attend and remain 
for that purpose. 

Any person failing or refusing to make a correct return of tax- 
able property, owned or possessed by such person, to the Assessor 
before the first day of September in each year, shall forfeit and 
pay five per centum, per month, on the amount due, or of which he 
failed to render an assessment. 

If any lands or tenements, advertised for sale by the Collector 
of taxes, for taxes or other public dues, cannot be sold for want of 
bidders, the Collector shall bid off the same for the Republic at 
the amount of tax due: which lands shall be specially reserved to 
the Government, not subject to location, or other appropriation 
until directed by law. 

All taxes shall operate as a lien on the property upon which the 
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same is assessed, and shall be preferred to all judgments, execu- 
tions, securities, or other incumbrances whatever. 

Upon failure of any persons to pay their quota of taxes when 
due, the Assessors’ list in the Sheriffs possession shall operate as 
an execution; and the Sheriff shall advertise for sale all property, 
the taxes on which are not paid by the first of December, by post- 
ing up notices, in three public places, in the County where the 
property is situated, one of which shall be the County seat, for 
sixty days previous to sale, and shall sell said property on the 
first Monday in March and succeeding days, at the Court House 
door, if there be one, if not at the place where Court may be 
held, for the taxes, costs and charges: if any person offer at the 
sale to pay the dues aforesaid, for less than the whole quantity of 
land advertised, it shall be stricken off to the lowest bidder; and 
the part or parcel sold, if less than the amount advertised, shall 
be laid off in a square beginning at the beginning corner of said 
tract : 

The Sheriff (collector) shall give the purchaser at said sale a 
receipt entitling him to a fee simple deed if the land be not re- 
deemed in one year, by the owner or other person paying the 
amount of sale and one hundred per centum thereon; shall also 
return to the Secretary of the Treasury the land stricken off to the 
Republic; redeemable as before stated: and the Collector, at the 
expiration of one year, upon production of the said receipt, and in 
the event of non-redemption, shall make to the purchaser a quit 
claim deed, transferring al] the interest said party owning said 
land had in the same; which deed shall be prima facie evidence 
of all requisites having been complied with. 

The Collector is to return to the Commissioners’ Court a list of 
insolvent taxables of their respective Counties, showing the amount 
due from each; and if said list be found correct, the said Court 
shall certify and sign the same; and the Clerk shall transmit a 
certified copy of the same to the Treasury Department; and shall 
post up in the County Court House the original list. The said 
Court may make an allowance for insolvencies to said Collector. 

Taxes due in frontier Counties, from personal property, stolen, 
carried off, destroyed or injured, may be discharged upon proper 
proof being made according to Law: 

Taxes are to be collected in gold and silver or the Exchequer 
Bills of the Republic at par value.—T. L. vol. iv. 12—21 ; vol, 
v. 27, 112; vol. vi. 72, 106 ; vol. viz. 18, 46; vol. vi. 30; vol. 
ix. 95, 96. 

See “License Tax,” “Assessors,” &c. ‘Sales.’ 
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TESTATOR. 


Sec. 1. Any testator by his last will may so provide that no 
other action than the probate and registration of the will, in what- 
soever County he may designate, shall be had in the Probate 
Courts :—T. L. vol. vii. 14. 


TESTIMONY. 
See “‘Depositions,” ‘‘Interrogatories.”” 


TEXIAN PRISONERS. 
See © Prisoners.” 
TITLES TO LAND. 


See “ Ejectment,” “Land Laws.” 


TOLL BRIDGES. 
See “ Bridges.” 


TONNAGE AND FEES. 

See © Shipping.” 

Sec. 1. It seems to be generally provided, by an Act, the pro- 
visions of which in relation to tonnage went into operation on 
May 19th, 1842, ‘that there shall be laid on all vessels which 
may enter any port of the Republic from any foreign port or place, 
a tonnage duty of sixty cents per ton, on merchant vessels, and 
thirty cents on steamboats according to register tonnage.” 

[The cases excepted from this provision will be found under 
s Shipping.” | 

A later Act requires the Collectors of the various ports to lay 
upon and colléct from all foreign vessels belonging to powers, 
between which and this Republic no treaty exists making other 
provisions, a tonnage duty of one dollar per ton. 

The same Act, and it is the latest but one in relation to this 
subject, gives to vessels bearing the Flag of the Republic the ex- 
clusive privilege of the coasting trade, and declares that they be 
free from the charge of tonnage duties on arriving in any ports of 
the Republic. The tonnage duty in these cases, is now sixty-two 
and a half cents per ton.—T. L. vol. vi. 65; vol. viit. 105; vol. 
ix. 63, 64. 

Sec. 2. The fees allowed Collectors of Customs are as follows : 
For every entrance of any vessel, less than one hundred tons bur- 
then, one dollar and a half; of one hundred tons and upwards, 
two dollars and a half; for every clearance of vessels of like bur- 
then, the like fees as for entrance; for every port entry, two dol- 
lars; for every permit to land goods, twenty cents; for every 
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bond taken officially, forty cents ; for every permit to load goods 
for exportation which are entitled to debenture, or other official 
certificate, twenty cents; for every bill of health, twenty cents: 
for every document (register excepted) required by any merchant, 
owner or master of any ship or vessel not before enumerated, 
twenty cents.—T. L. vol. w. 43. 

[For cases in which double the above fees are to be charged, 
see “ Shipping.” | 

Sec. 3. Impost and Tonnage duties are to be collected in gold 
and silver and the Exchequer Bills of the Republic at the current 
rate only at which the same may be selling in the market. Ves- 
sels arriving or departing in ballast, pay one-fourth tonnage duty. 
—T. L. vol. vi. S. S. 45 vol. ix. 64.—See “s Transportation” of 
goods coastwise. 

TRADING COMPANY. 


See an Act “& To incorporate the Harrisburg Rail Road and 
Trading Company.”—T. L. vol. v. 24, 25, 26. 


TRAVIS GUARDS. 
See an Act “ Incorporating the Travis Guards.” —T. L. vol. v. 
52. 
TRANSLATOR GENERAL LAND OFFICE. 


This office is abolished.—T. L. vol. vt. 12. 


TRAVELLING COMMISSIONERS. 

See “ Land Laws.” 

TREASON. 

Sec. 1. “ Treason against the Republic shall consist only in 
levying war against it, or adhering to its enemies, giving them 
aid and support.”—Const. D. R. 16th, 24. 

Sec. 2. “Every person owing allegiance to this Republic, 
who shall levy war against 1t, or adhere to its enemies giving 
them aid and support, or shall carry on any treasonable or treach- 
erous correspondence with them, shall be deemed guilty of trea- 
son, and on conviction thereof, by the testimony of two credible 
witnesses to the same overt act, of which such person shall be in- 
dicted, or upon the voluntary confession of the party accused, in 
open Court, shall suffer death.” —T. L. vol. îi 187. 


TREASURER, COUNTY. 

Sec. 1. The Commissioners for Roads and Revenue are re- 
quired for each and every county, to appoint a County Treasurer, 
and require from such Treasurer, a bond with sufficient and satis- 
factory security, conditioned upon the faithful discharge of his 
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duties, and to prescribe the services to be performed by him, and 
prefix or establish the amount of salary, or stipend to be allowed 
for such services ; further to require such Treasurer to make a state- 
ment annually ; to settle his accounts, &c. in such manner as they 
may establish :—T. L. vol. tw. 26. 

Taxes, penalties, fines, &c. are to be paid to the Treasurer, 
when due to the county.—See “ License Tax,” ** Overseers.” 


TREASURER, REPUBLIC. 

Sec. 1. This officer is required to perform his duties without 
assistance. His salary is one thousand dollars per annum, paya- 
ble quarterly :—T. L. vel. vi. 13, 14. 

His duties defined.—T. L. vol. iv. 103. 


TREASURY. 


Sec. 1. “ No money shall be drawn from the Public Treasury 
but in strict accordance with appropriations made by law :°.— 
Const. Art. 4. Sec. 25, p. 12. 

See an act “ Defining the duties of the officers of the Treasury 
Department.” —-Fol. w. 100, 101, 102, 103, 104, 105, 106, 


TREATIES. 
See “ President,” and Const. Art. vi. Sec. 5, p. 16. 


TRESPASS. 
See “ Ejectment,” ‘ Limitation.” 


TRIAL. 

Sec. 1. “—AIl Trials shall be by Jury, &c.”—O. and D. p. 
T, Art. vit. l 

Sec. 2. “ And the Right of Trial by Jury shall remain invio- 
late.” — Const. D. R. 9th, p. 23. 

Sec. 3. The following are the Rules, for order of Trial, adopt- 
ed for the District Courts: 

I. The Clerk shall keep a Trial Docket in a well bound book 
kept for that purpose, ruled into columns: First column, number 
of case and names of Attorneys: Second, names of parties; 
Third, nature of the action: Fourth, the pleas; Fifth, rules of 
the former term; and Sixth, the motions and rules of the present 
term: The cases shall be placed on the Docket, as they are 
filed: The Clerk shall at each term make out two copies of this 
Docket, one for the use of the Court, and the other for the bar: 

II. All causes on the appearance Docket shall be entered in the 
order in which they were issued by the Clerk. 


238 UNITED STATES BOUNDARY LINE. 


II. On the first day of each term, the appearance Docket shall 
be called, when all appearances either in person or by attorney, 
and all defaults shall be noted by the Judge upon the Docket ; and 
any cause marked in default shall proceed ex parte, under the di- 
rection of the Judge, unless the default be opened by the payment 
into Court of all costs that have accrued, by the party in default : 

IV. It shall be the duty of the Clerks of the District Courts to 
issue alias writs on petitions, in all cases where they shall be re- 
turned “not executed,” unless the plaintifs or their Attorneys, 


shall otherwise direct :—R. Sup. Ct. pe 9, 10. 


TRANSPORTATION OF GOODS COASTWISE. 


Sec. 1. From February Ist, 1845, Goods shipped on a vessel 
that arrives in a port, other than the port to which said goods are 
destined, may be unshipped, under bond, on a Texian vessel, 
without payment of the duties until they reach the second port.— 
But the duties on such importation must amount to at least one 
hundred dollars, and the goods be duly entered at the first port, 
specifying in the entry and oath that they are for re-shipment 
coastwise, subject to duty; which entry and oath shall be in 
quadruplicate, within thirty days, and before the goods have left 
the charge of the revenue officer; and the goods shall be trans- 
ported in the same packages in which they were imported, unless 
it be necessary to change them for their preservation. The bond 
for re-shipment must be given to the Collector. One copy of the 
quadruplicate entry must be attached toand accompany the man- 
ifest, and another be sent, by mail, to the Collector of the second 
port, and the master shall make oath to the manifest according to 
the first entry—Goods, for re-shipment, may be inspected at 
either port; and when the same is re-landed the Collector at the 
port of re-landing shall forward to the Collector at the port of re- 
shipment, a certificate that the duties have been paid; upon which 
the bond shall be cancelled. The Secretary of the Treasury shall 
issue instructions to the different Collectors of the forms herein to 
be observed.—T. L. vol. tx. 89—92. 


CHAPTER XX. 


UNITED STATES BOUNDARY LINE. 


Sze the several laws concerning this subject—T. L. vol. ê 
138, 271 ; vol. iv. 229, 230; vol. v. 1193 vol. vi. 4. 
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CHAPTER XXI. 


VACANCIES. 
Sex “* Offices.” 


This subject will be found im the various articles concerning 
different officers.—See also T. L. vol. vt. 10,113 vol. vis. 26. 


VAGRANTS. 


Sec. 1. Justices of the Peace and other Civil officers shall ar- 
rest all vagrants and idle persons living within their respective 
jurisdictions, and examine into their mode and manner of living ; 
where no visible means can be found sufficient for the support of 
such individual, or where no proper exertions are made by the 
party defendant to obtain an honest livelihood, they shall be ad- 
judged to work for the public thirty days for the first offence, 
sixty days for the second, and one year for the third offence, or 
receive thirty-nine lashes on the bare back.—T. L. vol. iii. 32, 33. 


VENIRE. 


See “Jury,” * Talesmen.” See also a provision respecting 
Venire, and repeal of the same.—T. L. vol. ti. 953; vol. diie 6. 


VENUE. 
Sec. 1. The Judges of the District Courts may change the 


venue for the trial of any suit, civil or criminal, on good and suf- 
ficient cause set forth and duly supported by oath, or affirmation, 
of three disinterested citizens of the Republic, the sufficiency of 
which evidence shall be determined by the presiding Judge; and 
when a change of venue shall be allowed in any suit, the trial 
thereof shall be adjourned to the nearest adjoining County, free 
from the like exceptions—only such change shall not be allowed 
more than once to each party in the same suit. And in all crimi- 
nal prosecutions, the right to change the venue shall be confined 
to the party prosecuted : 

Any District Judge shall change the venue upon motion of any 
practising Attorney—in any case in which such Judge may be 
interested—from the County in which he may be presiding to the 
nearest adjoining County out of his District—T. L. vol. v. 52, 
533 vol. vit. 4d. 

VERDICT. 


Sec. 1. The District Court may render judgment, though the 
verdict of the Jury be less in amount than that within the Juris- 
diction of the Court.—T. L. vol. 4. 100.—See also * Discounts,” 
« Judgment.” 
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VETO. 
See * Laws.” 
VICE-PRESIDENT. 
See °*¢ President, Vice.” 
VOLUNTEERS. 
See “ Rangers.” 
VOTERS. 


Sec. 1. “Every citizen of the Republic who has attained the 
age of twenty-one years, and shall have resided six months within 
the District or County where the election is held, shall be entitled 
to vote for members of the general Congress.”—Consi. Art. vi. 
Sec. 11, p. 16. 

VOUCHERS. 


Sec. 1. © All vouchers, views, essoigns, and also trials by 
wager of battel, and wager by law, be and are hereby taken 
away and repealed.”—T’. L. vol. w. 91. 


CHAPTER XXII. 


WAGER OF LAW AND BATTEL. 
Ses & Vouchers.” 


WAREHOUSE SYSTEM. 


By an Act, approved February 5th, 1840; “ To provide and 
establish the Warehousing System in the Ports of this Republic,” 
it is provided as follows : 

The Secretary of the Treasury is to provide good and sufficient 
Warehouses in the Ports of the Republic, in which goods, wares, 
and merchandize may be warehoused and secured, without pay- 
ment of duty upon the first entry thereof, or for exportation in 
conformity with the revenue laws. 

Goods entered to be warehoused shall be carried to the Ware- 
house under the care, or by authority or permission of the proper 
officer of customs, in the manner, and time he may direct. 

Goods which have been warehoused shall be cleared for 
exportation, or home consumption, within one year from entry, 
unless the Secretary of the Treasury extend the time, which he 
can do, on good cause, for three months; if such goods be not 
cleared he may order the Collector to advertise and sell at public 
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auction all such goods, by giving fifteen days’ notice im some 
newspaper, if any be printed at the port, or by some other public 
mode. The produce of such sale to be applied to payment of 
the duties, warehouse rent and other charges, and the overplus, if 
any, paid to the owner of such goods, if known; if not, to be put 
in the Treasury to the credit of such owner or proprietor. 

If any goods, entered to be warehoused, be lost, or destroyed 
by unavoidable accident, on ship-board, or in the landing, or 
shipping the same, or in receiving or delivering at the warehouse, 
the duties payable or paid on the same shall be remitted. 

In case of embezzlement, waste, spoil, or destruction of goods 
warehoused, through wilful misconduct of any officer of customs, 
such officer shall be deemed guilty of a misdemeanor, and shall, 
on conviction, suffer such punishment as the Court may inflict ; 
provided the shortest term of imprisonment shall be one year. 
The importer, consignee, or proprietor of such goods, shall not be 
liable to pay any duties on the same, and if he prosecute such of- 
ficer to conviction as aforesaid, such damage as he may have sus- 
tained, shall be paid to him by the Secretary of the Treasury : 

Goods, required to be removed from warehouse for consump- 
tion, or exportation, shall be removed under the care or by au- 
thority, or permission of the proper officer, in such manner and 
time as he may direct; and all goods not so removed shall be liable 
to confiscation and forfeiture : 

Upon entry outwards of any goods, to be exported from ware- 
house, beyond the seas, or to the place from which they were 
imported, before permit shall be granted, if the amount of duties 
have been paid, the person in whose name the goods are entered, 
shall give seeurity by bond, in quadruple the amount of duties, 
that the same shail be duly shipped and exported and landed at 
the place for which entered outwards, or otherwise accounted for 
to tle satisfaction of the Collector of Customs; nor shall any per- 
son export goods so warehoused, nor enter them for exportation, 
in any vessel ofa less burthen than forty-five tons : 

Goods warehoused shall be so stowed that easy access may be 
had to every package, or parcel of the same, and in case private 
warehouses be used, the occupier thereof shall attend and cause 
the storage to be made as aforesaid, or on failure, shall forfeit ten 
dollars for each omission ; and if goods be taken out of warehouse 
without due entry of the same with the proper officer, the occupier 
shall be liable to payment of the duties thereon. 

If any goods warehoused be fraudulently concealed in or re- 
moved from the warehouse, the same shall be forfeited: if any 
importer, or proprietor of goods warehoused, or any person in his 
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employ, by contrivance, shall fraudulently open the warehouse, or 
gain access to the goods, except in the presence of the proper 
officer acting in the execution of his duty, such importer, or pro- 
prietor, shall forfeit and pay for each offence one thousand dollars : 

It is lawful, in the warehouse, to sort, separate, pack and re- 
pack any goods, to make such alterations therem and arrange- 
ments thereof as may be necessary for their preservation, or in 
order to their sale, shipment, or legal disposal, provided they be 
re-packed in the packages in which they were imported, and such 
operations be under the inspection of the proper officer and the 
importer, or proprietor, pay the expenses attendant thereon: 

Whenever it is necessary to unpack, separate and re-pack any 
goods for reason of damage, and a part be found in a sound and 
perfect state, it is lawful to make up packages of such part; and 
where duties may have been assessed and collected of goods in 
their sound and perfect state and it is found that, from accident, 
or the perishable nature of the same, a part are damaged so that 
the general value of the whole is materially affected, the Collector 
shall appoint appraisers to estimate the damage sustained, and 
shall furnish to the importer, or proprietor, a statement setting forth 
the change and variation of such goods and their then appraised 
value ;-on which statement, the Secretary of the Treasury shall 
refund to the importer, or proprietor, the excess of duties paid; 
but if the duties have not been paid the Collector shall levy, 
assess and collect the same, on the amount of such appraised 
value, provided where part of a package is damaged and part per- 
fect and sound, the damage shall only be estimated upon the part 
damaged. 

Where parts only of packages be damaged, it is lawful to un- 
pack, sort, separate and re-pack, the sound and perfect portions: 
and the duties on them shall be levied and assessed as if no dam- 
age had occurred: and if the damaged parts be wholly worthless, 
they shall be destroyed; but if any portion can be used, the same 
shall be appraised and duties levied thereon according to the ap- 
praised value; which duties shall be paid by the importer or pro- 
prietor before delivery of the goods. 

The Collector may accept the abandonment for the duties on 
any quantity of Tobacco, Coffee, Pepper, Pimento, Cocoa and 
also of any whole package of other goods; and cause the same to 
be wholly destroyed if wholly worthless, or such quantity or por- 
tion of the same as may be proper, and place the proceeds thereof 
to the credit of the Revenue and make returns of the same as in 
other collections. Such sales to be made at public auction after 
ten days’ notice. 
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_For delivery from warehouse, it is necessary to present to the 
proper officer of the same, a permit from the Collector, or Deputy 
Collector, specifying the goods particularly by name, marks and 
numbers, contents, the name of the vessel in which imported and 
of the master, and port or place from which she came, and that 
the duties thereon have been paid, or that they are about being 
exported, and the name of the master or captain of the vessel: 
and no goods shall be delivered without such permit; nor unless 
the description of goods agree with the permit. When the mer- 
chandize required to be delivered is for exportation, under benefit of 
drawback, it must be expressed in the permit; and also the name 
of the vessel, her class, and name of her master, and the port of 
her destination, with all the particulars and specifications as above 
mentioned. [A form of this permit is given in the Act.*]—T. L. 
vol. w. 51—55. 

WARRANTS. 

See “Search Warrants,” “Rents,” “Process.” 

Sec. 1. “Any Justice of the Peace shall by warrant under his 
hand, cause any person charged on oath of having committed or 
being suspected of any crime or misdemeanor to be apprehended 
and brought before him; and if in the opinion of such Justice 
there is sufficient cause to commit such person to the County 
Jail, where such offence is not bailable, or where the offender is 
unable or unwilling to give bail, to appear before the proper Court 
to answer to the crime charged.” 

‘Any Justice of the Peace shall issue a search warrant for stolen 
goods, on the oath of any credible person, particularly describing 
the place or persons suspected and intended to be searched, and 
the article for which search is made.” —T, L. vol. ù 142. 

Civil proceedings: before a Justice of the Peace are to be with- 
out petition; but in all cases except attachment, sequestration 
and extraordinary measures, he may insert within the body of the 
citation, or endorse thereon, the nature of the cause of action :— 


T. L. vol, a. 14. 


. WAR DEPARTMENT. 
See * Secretary of War.” . 
WILLS. 
For the Probate of Wills, &c., see ** Administrator,” 6 Execu- 


tor.” By an Act, approved January 28th, 1840, “ Concerning 
Wills,” it is provided as follows: 


Every person aged twenty-one years or upwards, of sound mind, 


*See Appendix, No. VI. 
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may, by last will and testament, in writing, devise all the estate, 
right, title and interest in possession, reversion or remainder, 
which he or she hath at the time of their death, in or to lands, 
tenements, hereditaments, or annuities, or rents charged upon or 
issuing out of them; or in, or to any personal property whatever ; 
such will and testament to be signed by the testator, or by some 
person in his presence and by his direction; and, if not wholly 
written by the testator, to be attested by two or more credible 
witnesses above the age of fourteen years, subscribing their names 
in his presence. 

Any person dying, seized of lands held during the life of ano- 
ther, may by will, made and proved as aforesaid, devise his in- 
terest in said lands; provided if he do not devise away such lands, 
the same shall be assets in the hands of his executors or adminis- 
trators, for the payment of debts, legacies and distributions. 

No devise so made, nor any clause thereof, shall be revocable, 
unless the testator destroy, conceal, or obliterate the same, or 
cause it to be done in his presence, or make a subsequent will, 
codicil, or declaration in writing, as herein prescribed. Every 
last will and testament, made when the testator had no child liv- 
ing, and not providing for any child he might have, shall have no 
effect during the life of an after-born child, if such after-born child 
be born at the time of testator’s death, or his wife be at that time, 
enciente of the same; and such will and testament shall be wholly 
yoid, unless such child die without having been married, and be- 
fore attaining the age of twenty-one years. The posthumous 
child, where testator shall have children born, and his wife be 
enciente, at the time of his death, if unprovided for by settlement 
and pretermitted by the will, shall succeed to such portion of the 
estate as if the father had died intestate; towards which the devi- 
sees and legatees, out of the portions devised and bequeathed to 
them by the will, shall contribute proportionably. 

If the testator, having children at the time of making and pub- 
lishing his will, have a child or children born after such making 
and publishing, and the same b@unprovided for by settlement and 
pretermitted by the will, such after-born child or children shall suc- 
ceed as in the case of posthumous children above mentioned. 

If a testator devise or bequeath an estate of any kind to a child 
or other descendant, and such devisee or legatee shall die, testate 
or intestate, during the life of the testator, and leaving a child or 
children, or descendants thereof who may survive the testator, 
such estate shall not lapse, but shall vest in such child or children, 
or the descendants thereof, of such devisee or legatee, in the same 
manner as if such devisee or legatee had survived the testator and 
had died unmarried and intestate. 
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No nuncupative will shall be established unless made in the 
time of last sickness, at the habitation of the deceased, or where 
he or she resided for ten days next preceding, except when the 
deceased is taken sick from home and dies before returning to 
such habitation ; nor when the value exceeds thirty dollars, unless 
it be proven by three credible witnesses that the testator called 
on some person to take notice, or bear testimony, that such is his 
will, or words of like import. 

After six months from the time of speaking such pretended tes- 
tamentary words, no testimony shall be received to prove a nun- 
cupative will, unless the testimony or substance thereof shall have 
been committed to writing within six days after making the will. 

No will in writing, or any devise therein of chattels, shall be 
revoked by a subsequent will, codicil, or declaration, unless the 
same be in writing : 

Any soldier in actual military service, or any mariner, or sea- 
man, being at sea, may dispose of his chattels without regard to 
the provisions herein set forth : | 

If a person subscribe his name as a witness to a will wherein a 
bequest is made to him, and such will cannot be otherwise proven, 
the bequest shall be void; such witness shall give testimony on 
the residue of the will; but if such witness would be entitled to 
any share of the estate, in the case the will were not established, 
so much of such share shall be saved to him, as shall not exceed 
the value of the legacy bequeathed : 

No nuncupative will shall be proven within fourteen days after 
death of testator, nor until those, who would have been entitled, 
had there been no will, by inheritance, have been summoned to 
contest the same: 

All original wills shall be recorded in the Clerk’s office of the 
Court wherein they are found, and shall remain there except dur- 
ing such time they may be in any Courts, removed thither for in- 
spection by certiorari or otherwise ; after which they are to be re- 
turned ; 

No father, or mother, shall, by last will and testament, disinherit 
their child, or children, except for personal violence committed by 
such child, after the age of sixteen years, onthe parent, or for the 
attempt of such child, after such age, to slander or defame said 
parents, or either of them, by imputing to them, or either of them, 
offences punishable by law, or ascribing to them acts calculated 
to bring them into disrepute and disgrace: and the cause shall be 
assigned in the will as the reason for the disinherison; and if the 
child, within four years after the will is admitted to probate, con- 
tend for his rights to the estate, by denial of the existence of said 
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cause, the person or persons taking the estate, in exclusion of such 
child, shall prove that such cause did exist during the life time of 
the parent; otherwise the will, as to such child, shall be declared 
void, and such child shall inherit as if no will had been made. 

Under the name of children are included descendants of what- 
ever degree they be, it being understood they are only counted for 
the child they represent. 

No parent shall be prevented from the free disposition of one- 
fourth of his or her property, by last will and testament, or by 
donation in last sickness : 

Any father or mother, from the idleness, dissipation or extrava- 
gance of their offspring, apprehending that the estate will be 
squandered if left to the control or management of such offspring, 
may by will, leave such estate in the hands of Trustees, to be ap- 
pointed by the will, who shall have the entire management and 
control of the estate; the profit of which, after deducting their ex- 
penses, shall be paid over to the child, or children, for their mainte- 
nance and support; and the Probate Court of the County where 
the Estate is situated, or the Trustees reside, shall take cognizance 
of the same, and may remove such Trustees from management of 
the same, if it appear to be improperly managed, and appoint 
other Trustees, taking of them bond and security, in a sum at 
least equal to the value of the estate, for the faithful performance 
of the trust: and if at any time the child or children satisfy the 
Court that the causes for leaving the estate in trust no longer exist, 
and that there is no danger of its being squandered by idleness, 
dissipation, or extravagance, the Court shall dissolve said trust, 
and place the estate in the hands of the person or persons who 
would have been entitled to the same, had no such trust been 
created :—T. L. vol. w. 167—171.—See “ Testator.” 


WITNESS. 


Sec. 1. °° All witnesses shall be summoned and their attend- 
ance enforced in the same manner as heretofore done,” and the 
depositions of witnesses shall be taken after “the manner and 
form heretofore in practice, or under the rules and regulations of 
the Common Law.”—O. and D. 138, 139. 

Sec. 2. ° Every witness summoned to any Court shall attend 
from day to day, and from term to term, until discharged by the 
Court, or the party summoning him ; and any witness failing to 
appear and attend as herein required may be fined by the Court, in 
a sum not exceeding one hundred dollars, and shall be liable to the 
action of the party summoning him, to the full damages which he 
may sustain for want of the testimony of such witness. Every 
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witness shall receive as a compensation, one dollar per day, that he 
shall so attend, and six cents for every mile that he shall travel in 
going and returning, and shall receive from the Clerk of the Courta 
certificate for the same, which shall be taxed and collected as 
costs. In criminal prosecutions the same rule shall apply to wit- 
messes as is required in civil cases; they shall receive the same 
compensation, and the same certificate, which shall be paid by the 
defendant on conviction, or if on conviction the defendant shall 
be unable to pay the costs, the witness appearing on behalf of the 
Republic shall be paid out of the Treasury of the same and the 
certificate of the Clerk shall be a sufficient voucher to authorize 
the proper officer to issue his warrant on the Treasurer for the 
said sum; but there shall not be allowed in the bill of costs, a 
charge for more than two witnesses, for the proof of any one par- 
ticular fact. 

s Witnesses-shall be privileged from arrest in all cases except 
treason, felony, and breaches of the peace, during their attendance 
on any Court, and in going to and returning therefrom, allowing 
one day for every twenty-five miles from their place of abode. 

‘¢ Any witness, refusing to give evidence upon oath or affirma- 
tion to the best of his or her knowledge, shall he committed to 
prison by the Court or other person authorized to take his or her 
testimony ; there to remain without bail until he or she shall give 
such evidence.” —T. L. vol. 4. 205 ; vol. tx. 119. 

See “Deposition,” “Evidence,” ‘ Recorder,” ‘ Slaves,” 
s Subpoenas.” 

WRITS. 

See ° Certiorari,”° “* Habeas Corpus,” “ Injunction,” 6 Manda- 
mus,” ** Scire Facias,” 66 Supersedeas,’’ ‘6 Sequestration,” ° At- 
tachment,” & Arrest,” © Trial,” &c., and R. Sup. Ct. p. 9. 
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See two enactments in relation to this subject—T. L. vol. v. 
18; vol. viii. 86, 87. 
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APPENDIX No. I. 


An abstract of those Acts, and paris of Acis; which are required to be 
given specially in charge to the Grand Jurors. 

1. An Act authorizing and requiring County Courts to regu- 
late Roads, appoint Overseers, and establish Ferries,” &c.—T. 
L. vol. 4. 157—163. 

II. Perhaps also, “ An Act Punishing Crimes and Misdemean- 
ors,” —and Acts Supplementary thereto.—T. L. vol. ¢. 187—195, 
197; vol. v. 70, 71. 

III. ‘An Act to suppress Gambling.” —T. L. vol. de 228, 229. 

IV. Perhaps also a portion of “An Act to provide for the pun- 
ishment of Crimes and Misdemeanors committed by slaves and 
free persons of color.” —T. L. vol. i. 43. 

V. An Act to prevent the issuing of individual Printed or 
Lithographed Notes.”—T. L. vol. a. 47, 48. 

VI. “An Act to punish Swindling and other offences therein 
named.’’—T. L. vol. tw. 66. 

VII. “An Act to suppress Gaming.”—T. L. vol. w. 106, 
107, 108. - 


VIII “An Act to suppress Duelling.”—T. L. vol. w. 158, 
159, 160. 

TX. “An Act to punish Individuals concerned in making, 
selling, and locating Fraudulent Certificates.” —T. L. vol. tw. 163. 

X. * An Act Concerning Slaves.” —T. L. vol. w. 171, 172. 

XI. “An Act to suppress Private Banking.” —T. L. vol. 
vite 119. 


XII. “An Act to prevent the obstruction of Navigable Streams 
and Rivers.” —T. L. vol. vie. 81. 


APPENDIX No. Il. 


€ An Act, entitled an Act to reduce into one Act, and to amend 
the several Acts relating to the establishment of a General Land 
Office.”? Be at enacted : 
Sec. 1. That there shall be and is hereby established a General 
Land Office for the Republic of Texas, to be located at the Seat 
32 
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of Government, or at such place as may hereafter be designated 
by law, the Chief Officer of which shall be called the Commis- 
sioner of the General Land Office, which said officer shall be ap- 
pointed by the President, by and with the advice and consent of 
the Senate, shall enter into bond with three or more securities, 
payable to the President, or his successors in office, in the penalty 
of fifty thousand dollars, conditioned for the faithful performance 
of the duties of his office: said bond and securities to be appro- 
ved by the President and Senate, which bond shall be filed in the 
office of the Secretary of State; and shall hold his office for the 
term of three years: provided, the provisions of this section shall 
not affect the present incumbent of that office, except so far as re- 
lates to his giving bond and security, and holding his office for 
three years from the date of his appointment; and the said Com- 
missioner of the General Land Office shall receive a salary of 
three thousand dollars per annum, payable quarterly : 

Sec. 2. That the Commissioner of the General Land Office, 
be and he is hereby authorized to appoint a Chief Clerk, which 
said Clerk shall receive a salary of sixteen hundred dollars per 
annum, and two Assistant Clerks, who shall receive, as a salary, 
twelve hundred dollars each per annum, payable quarterly : 

Sec. 3d. That the said Chief Clerk shall enter into bond with 
three or more securities, to be appointed by the Commissioner of 
the General Land Office, in the sum of twenty thousand dollars, 
payable to the President or his successors in office, conditioned 
for the faithful performance of the duties of his office (which bond 
shall be deposited in the office of the Secretary of State,) who, in 
case of the absence of the Commissioner of the General Land 
Office, or his inability to attend to the duties thereof, shall perform ` 
all the duties appertaining to said office : 

Sec. 4 That all officers appointed, or to be appointed under 
the provisions of this act, shall before entering on the duties of 
their office, take and subscribe the following oath, to wit: “I, A. 
B. do solemnly swear that I will faithfully discharge the duties of 
my office, without favor or partiality, so help me God,” which 
said oath shall be transmitted to and filed in the office of the Se- 
cretary of State: ` 

Smc. 5. That the Commissioner of the General Land Office 
shall cause to be provided a seal of ofħce, which seal shall not be 
changed except by law: and certified copies of any records, 
books, or papers belonging to said office, under the signature of 
the said Commissioner, or Chief Clerk, with the seal of office 
thereunto attached, shall be competent evidence in all cases where 
the originals could be evidence : 
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Sec. 6 That the Commissioner of the General Land Office 
be entitled to, and shall keep charge of the seal: and also that he 
be, and is hereby entitled to, and shall have custody and control 
of all books, records, papers and original documents, appertaining 
to the titles of lands, heretofore and by the provisions of the law 
denominated archives; and that the said books, records, papers, 
and original documents, shall become. and. be deemed the books 
and papers of said office: 

Sec. 7. That all patents issuing from the land office, shall be 
in the name of the Republic of Texas and under the seal of said 
office ; shall be signed by the President of the Republic and coun- 
tersigned by the Commissioner of the General Land Office, or by 
the Chief Clerk thereof: 

Sec. & That no person appointed to an office instituted by 
this act, or employed in any such office, shall directly, or indirect- 
ly be concerned in the purchase of any right, title, or interest in 
any public land, either in his own name, right or interest for any 
other person, or in the name, or right of any other person, in trust 
for himself; nor shall take or receive any fee, or emolument, for 
negotiating, or transacting the business of said office, other than 
those fees allowed by law. Any person offending in the premises 
against the prohibitions of this act, shall on conviction thereof 
before the District Court be removed from office and fined in any 
sum not less than five hundred dollars, and shall forfeit all the 
land he owns in the Republic, and never after be allowed io hold 
any office of trust, or profit, in this Republic: 

Sec. 9. That there shall be elected by joint vote of both houses 
of Congress for each County, a County Surveyor, who shall reside 
at the County seat, and whose duty it shall be to receive and 
examine all field notes of surveys, which have been, or may here- 
after be made in said County, and upon which patents are to be 
obtained, and shall certify the same under his hand to the Com- 
missioner of the General Land Office, after having recorded the 
same in a book to be kept by him for that purpose ; and shall im- 
mediately return the same to the President of the Board of Land 
Commissioners of said County. He shail, before entering upon the 
duties of his office, enter into bond with three or more securities, 
to be approved by the board of Land Commissioners of the County, 
in the sum of ten thousand dollars, payable to the President, or 
his successors in office, conditioned for the faithful performance of 
his duties; which said bond shall be recorded in the Clerk’s office 
of said County and the original transmitted to the office of Secre- 
tary of State: and the said Surveyor shall hold his office for three 
years and be re-eligible. He shall be entitled to charge on all 
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field notes and plats presented to him for inspection, for every set 
of field notes and plat of a league and labor of land, five dollars ; 
for one-third of a league, four dollars, and for every less quantity, 
three dollars. His books shall be open at all times for inspection, 
and he shall be allowed thirty-seven and a half cents for every 
search. He shall appoint as many Deputy Surveyors as he may 
deem necessary for the County; and shall administer to them the 
oath of office, and take the bond hereinafter prescribed, and shall 
furnish them such instructions as may be furnished to him from 
time to time by the Commissioner of the General Land Office: and 
such Deputy Surveyor before he enters upon the duties of his 
ofiice shall enter into bond with two or more securities to be ap- 
proved by the County Surveyor, in the sum of five thousand dol- 
lars, payable to the President and his successors in office, condi- 
tioned for the faithful performance of the duties of his office; and 
for such appointment of a Deputy Surveyor, the County Surveyor 
shall be allowed to charge and receive from the person so ap- 
pointed the sum of five dollars : 

Sec. 10. That it shall be the duty of each Deputy Surveyor to 
administer an oath to each individual employed by him as chain 
carrier, or marker, for the faithful performance of his duties as 
such, in accordance with the instructions given him; and no 
African, or Indian, or descendant of either, or any person under 
the age of sixteen years, shall be employed in either of the above 
capacities; and further it shall be the duty of said Surveyors to 
subscribe the name of each of the chain carriers to his field notes, 
previous to his returning the same to the County Surveyor: He 
shall also state to the best of his knowledge, or belief, the number 
of labors of irrigable lands, the number of labors of temporal, or 
arable lands, and the number of labors of pasture lands, in each 
survey, for that class of claimants who are entitled to land under 
the Constitution and Colonization Laws; which shall be plainly 
written out in the field notes, and also inserted im each patent: 
and for all such surveys he shall charge and receive three dollars 
for each English lineal mile actually run: 

Ssc. 11. That there shall be elected by joint vote of both 
houses of Congress, a Commissioner who shall be President of 
the Board, and two associate Commissioners, for each and every 
County, who shall compose and constitute a Board of Commission- 
ers for their respective Counties, to be styled a ‘ Board of Land 
Commissioners,” whose duty it shall be to investigate all claims 
on this government for head-rights to lands ; and they are hereby 
authorized and required to grant to any person or persons, a cer- 
tificate of their claim or claims, upon such proof being made to 
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them by the party or parties claiming, as is herein required, setting 
forth in said certificate the amount of land the claimant is entitled 
to, upon what conditions, and the time when he, she, or they 
emigrated to this country. The Presidents of the Boards of 
Land Commissioners shall be receivers of public moneys, for their 
respective Counties, and shall enter into bond with good and 
sufficient security, to be approved by the County Court, or if there 
be no County Court, the Board of Land Commissioners, in the 
sum of twenty thousand dollars, payable to the President of the 
Republic of Texas or his successors in office, and conditioned for 
the payment of all sums which may be received by him on ac- 
count of the Public Lands, to the Secretary of the Treasury for 
the use of the Republic; which bond shall be recorded by the 
Clerk of the County Court, and the original transmitted to the 
office of the Seeretary of State; and for all public moneys which 
he may receive and pay over, he shall be allowed to charge and 
recelve two per cent. 

Sec. 12. That every person who shall claim a title to land ia 
this government by virtue of the colonization laws or by residence 
in the country at the Declaration of Independence, shall be re- 
quired to take and subscribe the following oath: & I do solemnly 
swear that I was a resident of Texas at the date of the Declara- 
tion of Independence, that I did not leave the country during the 
campaign of the spring of 1836, to avoid a participation in the 
struggle, that I did not refuse to participate in the war, and that I 
did not aid or assist the enemy, that I have not previously received 
a title to my quantum of land, and that I conceive myself justly 
entitled under the Constitution and Laws to the quantity of land 
for which I now apply :” They shail also be required to prove by 
two or more good and credible witnesses, as the Commissioners 
may require, that they were actually citizens of Texas at the date 
of the Declaration of Independence and have continued so to the 
present time: and they shall also be required to prove in like 
manner, whether they were married or single, at the time 
of the Declaration of Independence, and what amount of land 
they were entitled to under the law. Provided, widows and or- 
phans shall not be required to take the oath herein prescribed ; 
and all persons, claiming a grant to land of this government by in- 
heritance or by purchase, shall prove in the same manner as above 
stated in this act, widows, orphans, or their legal representatives 
not excepted, that the person whose estate they claim is entitled to 
a grant to land of this government, by the laws of the country, or 
that the person of whom they purchased is actually entitled to 
said grant to lands of this government; and no purchaser of a 
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head-right shall be entitled to receive a grant either as assignee, 
or in the name of the original claimant, unless proof be also made 
that the person represented as entitled to the grant is actually a 
resident of the Republic at the time the application for the grant 
is made ; and all orders of surveys of head-rights procured under the 
Colonization Laws previous to the Declaration of Independence, 
shall be submitted to the examination of the Land Commissioners, 
and the holders of the same, whether they be original claimants, 
their heirs, or assignees, shall be subjected to the same formalities 
and requisitions in procuring said head-rights as pointed out for 
other individuals in this law. 

Sec. 13. That any person claiming the benefits of any particu- 
lar Colonization Law of Coahuila and Texas, during their exist- 
ence, fixing the prices to be paid for lands by the colonists, shall 
prove by at least two respectable witnesses that he or she was 
actually residents of Texas during the time said law was in force; 
which proof, so made before said board of Land Commissioners, 
shall entitle the claimant to have his or her land at the price fixed 
upon by said Colonization Law which was in force at the date of 
‘said claimant’s emigration to this country. 

Src. 14. That there shall also be elected for the several Coun- 
ties a Clerk, by joint vote of both houses of Congress, who shall 
keep in a well bound book to be kept by him for that purpose, a 
correct account of all the transactions of the Board of Land Com- 
missioners, the name of every person to whom a certificate shall 
be given, the amount of land granted to each person, the time of 
their emigration to the country, and the name or names of the 
witness or witnesses, by whom the claimants severally proved 
their claims ; and the said Clerk shall, at the end of every month, 
forward to the Commissioner of the General Land Office, a correct 
list of the names to whom certificates have been given, the amount 
of land granted to each individual, and the date of the claimant’s 
emigration to the country; and the said Commissioner of the 
General Land Office shall keep a record of all such returns which 
may be made to his office; and the said Clerk shall, before enter- 
ing upon the duties of his office, give a bond with good security, 
to be approved by the Board of Land Commissioners, for the sum 
of five thousand dollars, payable to the President or his succes- 
sors in office, conditioned for the faithful performance of the duties 
of his office as Clerk and Register, and the safe keeping of the 
records thereof. 

Sec. 15. That every certificate which may be issued by the 
authority of this Act shall be signed by the Board of Land Com- 


missioners and attested by the Clerk; and for every such certifi- 


APPENDIX No. IL ° 255 


cate so issued the party claimants shall pay the sum of five dollars ; 
one-half of which shall go to the Clerk and the other be equally 
divided between the quorum of the board actually presiding. And 
it is hereby made the duty of said board, and they are required, to 
meet at the Court houses of their respective Counties on every 
other Thursday, then and there to transact the duties required of 
them by this Act, and shall remain in session so long as may be 
necessary for the transaction of the business before the board; for 
which services they shall be entitled to demand and receive the 
fees herein allowed and no more: provided that after the Land 
Offices shall have been open three months, the said board shall 
not be required to meet only on the first Thursday of each month, 
and if that day should fall on a regular Court week, so as to inter- 
fere with it, then they shall meet on the next Thursday thereafter. 
And further provided that a majority of said board shall form a 
quorum to transact the duties herein required of them. 

Sec. 16. That the decision of a majority of said board of Com- 
missioners shall be necessary to entitle any person to a certificate 
of their claims, but if a majority of said board should decide that 
any claimant who presents himself, or herself, before them for a 
certificate of claims is not entitled to the amount of the land which 
they claim, said claimant may take an appeal from their decision 
to the next District Court for the County in which said claimant 
may live, citing the board of Commissioners to appear as defend- 
ants, where it shall be tried; and in all such cases the District 
Attorney shall represent the interest of the Republic, for which 
services he shall be allowed a tax fee of ten dollars, on every such 
case, to be paid by the appellant, together with all other costs of 
suit, in case he or she fails to obtain a verdict im his or her favor. 
But if the appellant should obtain a verdict for the amount of 
Land which he or she claims, the costs of suit shall be paid by 
the Republic, when the Commissioners shall issue a certificate in 
accordance with such decision : 

Sec. 17. That any certificate of claim to land, which has been 
or may be obtained in the manner and form herein prescribed, 
shall be sufficient evidence to authorize any lawful surveyor to 
survey for any person holding such certificates, any lands which 
he may point out, agreeably to all the laws which do now, or may 
hereafter exist on that subject. Provided, also, that where more 
than one application is made for the same tract of land to be sur- 
veyed, the settler or occupant shall have the preference, if their 
claims be otherwise equal; provided that no location or improve- 
ments, made since the Declaration of Independence, by persons 
who have since that time arrived in the country, shall be regarded, 
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when they come in conflict with the claims of those who were here 
at the Declaration of Independence. But those individuals en- 
titled to the six months’ preference, shall have the right of locating 
their lands [claims] upon any vacant lands of the Republic, with- 
out regard to any improvements made by individuals who have 
arrived in Texas since the Declaration of Independence. In all 
other cases, or in case there be more occupants than one, the con- 
flicting claims shall be summarily tried by the nearest Justice of 
the Peace and six disinterested Jurors summoned for that purpose, 
and upon their decision the Surveyor shail grant to the successful 
party the field notes of the tract of land, giving im all cases the 
preference to the oldest occupant and settler; provided, in all 
cases, that the claimant shall apply for such certificate in the 
County in which he or she may reside at the date of the passage 
of this act: and provided that persons claiming land by inherit- 
ance or assignment shall apply for such certificate in the County 
where the testator died, or where the assignor lived at the time of 
making such transfer. 

Sec. 18. That when two or more persons cannot agree to a 
division line of any land, which has never been surveyed agreeably 
to Law, it shall be lawful for either party to apply to any Justice 
of the County or Territory in which the land lies, or if there be no 
Justice of the Peace in the County or Territory, then to the near- 
est Justice in any County or Territory, and make oath that he has 
tried and has not been able to settle the dispute between himself 
and one or more other persons (naming them) concerning a di- 
vision line; and the said Justice shall issue a warrant to any law- 
ful officer to summons the party or parties defendant, together 
with six disinterested Jurors, to meet upon the premises in dis- 
pute, together with such witnesses as either party may choose to 
have summoned, to give evidence on a certain day, naming at 
what time and place. The Justice shall also meet the parties, ex- 
amine all the testimony before the Jury, who shall on oath hear 
and determine the case in dispute, and shall also determine who 
shall pay the cast of suit. Each Juror in such case shall be al- 
lowed two dollars per day for such services: the other officers, 
such fees as have been already established by Law for other simi- 
lar services; Provided that if the land in dispute shall be on a 
County line it shall be lawful for a Justice of either County in 
which part of the land may be, to act in such case, and in case 
either party be dissatisfied with the decision, they shall have the 
right to appeal to the District Court within ten days, upon giving 
bond and security for the costs: 

Sec. 19. That it shall be the duty of the Surveyor in all cases, 
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before he runs a division line between two settlers claiming lands, 
to notify the party or parties interested, before running the same, 
in writing. And any survey which may be made contrary to the 
true intent and meaning of this section of this Act, shall not be a 
lawful one ; and the field notes of every survey which shall be re- 
turned to any Land Office hereafter for the purpose of getting a 
title for the same, shall be under oath of the Surveyor, who shall 
swear it was executed according to law, and shall also swear the 
same was made prior to the closing of the Land Office by the 
Consultation, or subsequent to the opening of the same by this 
Act; and if made prior to the closing of the Land Office by the 
Consuitation, the same shall also be proven by at least two re- 
spectable witnesses. 

Sec. 20. That the Commissioner of the General Land Office is 
hereby authorized to grant, to all persons holding an order of sur- 
vey legally obtained previous to the closing of the Land Offices in 
one thousand eight hundred and thirty-five, and having a survey 
which was made agreeably to said order and in conformity to law 
in all respects, a patent for the same, upon the holder presenting 
the certificate of some Board of Land Commissioners that he is 
entitled to the quantity of land surveyed, and making such proof 
to them as is required by law, and upon his paying the several fees 
as the law requires. 

Sec. 21. That all lands surveyed for individuals, lying on 
navigable water courses, shall front one-half of the square on the 
water course, and the line running at right angles with the general 
course of the stream, if circumstances of lines previously surveyed 
under the laws will permit; and all others not on navigable water 
courses shall be square if previous lines will permit; and under 
no circumstances shall any one grant be located in more than two 
surveys. i 

Src. 22. That each and every individual under the age of 
seventeen, who have volunteered in the service of their country, 
and who have received honorable discharges, shall be entitled to 
the same quantity of land as a Head-right, that they would be 
though they were twenty-one years of age, and upon the same 
conditions. 

Sec. 23. That all single men who were in the Republic at the 
date of the Declaration of Independence and entitled under the 
Constitution to one-third of a league of land, and who have since 
married, or may marry within the next twelve months, shall be 
entitled to the additional quantity of two-thirds of a league and a 
labor of land : provided that the benefits of this section shall only 
extend to those who have contributed to the support and defence 

oo 
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of their country; and provided, this additional quantity shall not 
be allowed to any whose wife has received a league of land of this 
government. 

Sec. 24. That, whereas many persons have received titles 
under the Colonization Laws as Colonists from the different Com- 
missioners of the County, and whereas many conditions were 
by the law attached to said titles, all such conditions be, and 
are hereby cancelled, and the titles to all-such lands are hereby 
ratified and confirmed: Provided, that such persons shall pay, or 
cause to be paid, to the President of the Board of Land Com- 
missioners of the County where such land may be situated, within 
six months after the opening of the land office, all money which 
may be due or owing on the same: provided, that the condition 
of remaining in the country, and the provision prohibiting the 
sale to aliens, shall not be repealed by this law: And further 
provided, that no title by this Act shall be confirmed, which was 
illegal or invalid ab initio: And further provided, that this Act 
shall not extend to any grantee or individual for a greater amount 
of land than one league and one labor: 

Sec. 25. That no person shall, by virtue of an improvement, 
have a right to claim more than one Jeague and one labor of land, 
and that improvement shall consist in the clearing and fencing in 
a farm-like manner, at least four acres; and this privilege shall 
not extend to any person or persons who have previously received 
a title to the quantum of iand to which they were entitled, nor to 
any person or persons entitled to a grant of land by purchase: 

Sec. 26. That it is hereby declared that all Empresarios’ con- 
tracts having ceased on the day of the Declaration of Indepen- 
dence, all the vacant lands of Texas are the property of this Re- 
public, and subject alone to the disposition of the Government of 
the same. 

Sec. 27. That in order to settle the claims of Empresarios, 
each and every one of the same are hereby authorized to institute 
a suit against the President of the Republic of Texas, which suit 
or suits shall be tried in the County in which is situated the seat 
of Government, and shall be tried as all other land suits are 
required to be tried: And should any Empresario who should 
thus sue, fail to establish the claim for which he sues, he shall 
pay all the costs of said suit: Provided, that neither aliens, nor 
the assignees of aliens, shall be entitled to the benefits of this act: 

Sec. 28. That it shall be the duty of the Attorney General to 
attend to all such suits, in behalf of the Republic of Texas; and 
the President is hereby authorized to employ such additional 
Counsel as in his opmion he may deem proper; the expenses of 
which shall not exceed one thousand dollars in each case: 
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Sec. 29. That every volunteer who arrived in this Republic 
after the second day of March, 1836, and before the first of Au- 
gust, 1836, and has received, or may hereafter receive an honora- 
ble discharge, and has taken the oath prescribed by the Constitu- 
tion, or who may have died, shall receive the quantity of land by 
this act secured to original colonists: Provided, that the priority 
of location mentioned in the thirty-eighth section of this act shall 
be adhered to; and further provided, that none but the person 
who served, or his heirs, shall be entitled to the benefit of this 
provision, and all augmentation shall accrue to the original claim- 
ants, and not to the person to whom it may have been transferred ; 
provided, no person who is entitled to the benefit of the first part 
of this section of this act, shall be entitled to the benefits of the 
latter part of the same: Every person who has arrived in this 
Republic since the Declaration of Independence, and previous to 
the first of October, 1837, who is a free white person and the 
head of a family, and who actually resides within the Government 
with his family, shall be entitled to` a conditioned grant of twelve 
hundred and eighty acres of land by paying the fees of office and 
of surveying. ‘The conditions of said grant shall be that both 
grantee and his or her family shall remain and reside within this 
Republic, and do and perform all the duties required of other like 
citizens, for the term of three years; after which time, he or she 
shall receive an unconditional deed for said land; and in no case 
whatever shall a grant of that description be made, unless it be 
satisfactorily proven that all the conditions and provisions of the 
law have been complied with. And all single free white men 
who have emigrated to this Republic since the Declaration of In- 
dependence, and previous to the first of October, 1837, shall be 
entitled to six hundred and forty acres of land; and if they mar- 
ried before the first of October, 1837, they shall be entitled to an 
additional quantity of six hundred and forty acres of land upon 
the same conditions as above named, and all laws contrary to the 
meaning and provisions of this section are hereby repealed : 

Sec. 30. That all officers and soldiers who engaged in the ser- 
vice of Texas previous to the first of March, 1837, whose fami- 
lies are now here or may arrive within twelve months from the 
date of their discharges, shall be entitled to the same quantity of 
land as they would have been entitled to, if their families had 
emigrated with them to the country: 

Sec. 31. That the Board of Land Commissioners are hereby 
authorized to grant to persons claiming lands of this government 
under the 29th section of this act, a certificate of their claims 
upon the same proof being made to them as is required of other 
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claimants, stating im said certificate the amount of land to which 
the claimant is by law entitled: at what time he or she arrived 
in this Republic : 

SEC. 32. That the Commissioner of the General Land Office 
shall when required by the President of the Republic, or either 
House of Congress, make a plat of any land surveyed under the 
authority of the government, and give such information respecting 
the public lands and concerning the business of his office, as shall 
be legally required : 

Sec. 33. That the Commissioner of the General Land Office 
shall be and he is hereby authorized io appoint a translator, who 
shall undergo an examination as to his qualifications, and shall 
understand the Castilian and English languages, and shall before 
he enters upon the duties of his office, take and subscribe the 
oath of office herein prescribed, shall give bond with two or more 
good and sufficient securities in the sum of ten thousand dollars, 
to be approved of by the Secretary of State, and shall be payable 
to the President or his successors in office, conditioned for the 
faithful performance of his duties; and said translator shall hold 
his office for the term of three years, and shall be allowed a salary 
of two thousand dollars per annum, payable quarterly. 

SEC. 34. ‘That it shall be the duty of said translator, to trans- 
late into the English language, and record in a book to be kept 
by him for that purpose, all the laws and public contracts relative 
to the titles of land which are written in the Castilian language, 
and also to translate and record in like manner, all original titles 
which are written im the Castilian language, which may be on file 
in the office of the Commissioner of the General Land Office; 

Sec. 35. That should a vacancy occur, during the recess of 
Congress, by death, resignation, or otherwise, of any member of 
either of the Boards of Land Commissioners, or of the Clerk of 
either of the boards, or of any County Surveyor, it shall be the 
duty of the Board of Land Commissioners to notify such vacancy 
to the Commissioner of the General Land Office forthwith, and 
to recommend some person suitably qualified to fill such vacancy ; 
whereupon it shall be the duty of the Commissioner of the Gene- 
ral Land Office to fill said vacancy by an appointment, and report 
the same to the Congress immediately on its next session; which 
officer shall continue to perform the duties of the office, to which 
he is appointed, agreeably to the provisions of this Act, until his 
successor is duly qualified. 

Sec. 36. That so soon as the certified copy of the field notes 
and plat of any survey shall be made and transmitted to the Presi- 
dent of the Board of Land Commissioners, for the County where 
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the land or a part of it lies, and the amount of money which is 
fixed by law as the price of such land, be paid, the President of 
the Board of Land Commissioners, shall endorse a receipt for such 
payment on the back of said field notes, for which he shall give 
duplicate receipts, and transmit the field notes to the Commis- 
sioner of the General Land Office, who shall forthwith make out in 
due form a patent for said land, and record the same in a book to 
be kept for that purpose, and transmit the original to the Presi- 
dent of the Board of Land Commissioners, for the County where 
the land lies, who shall enter a minute of the said patent on his 
books, and deliver the same to the party who is entitled to it, or 
some one authorized by him to receive the same, taking a receipt 
therefor; and the said patentees in all cases shall pay as govern- 
ment fees the prices fixed by the Colonization Laws of Coahuila 
and Texas in force at the time they emigrated to this country. 
And if they emigrated subsequently to the 2d day of May, 1835, 
and previous to the Declaration of Independence, they shall be re- 
quired to pay the amount fixed by a law passed by the Congress 
of the State of Coahuila and Texas on the above date. 

Sec. 37. That the President of the Republic be and he is 
hereby authorized to contract for the surveying and cause to be 
surveyed at the expense of this government, a sufficient quantity of 
land to satisfy the holders of all land scrip that may have been 
issued and sold by this government, agreeably to the law in all 
respects. And the Secretary of the Treasury is hereby authorized 
te pay out of any money in the Treasury, not otherwise appro- 
priated, the expenses which may accrue in completing such sur- 
yeys: provided it shall not exceed three dollars for each English 
lineal mile actually run.* 

Sec. 38. That where two or more locations have heretofore been 
made on, and titles granted for the same piece of land, or where the 
boundaries of different titled surveys conflict with each other, the 
party who has his title or order of survey of subsequent date, may 
on proper showing of all the facts, and the certificate of a legal 
surveyor to the Board of Land Commissioners of the County in 
which the land lies, have his former title cancelled by said board 
and a new order issued for his quantum of land, or so much 
thereof as shall be affected by the conflicting lines, or boundaries 
mentioned in this section. 

Sec. 39. That the several Land Offices contemplated and es- 
tablished by this Act, shall commence and go into operation on 
the first Thursday in February next, provided however that the 


= Repealed, see T. L. vol. ii. 2d part, 18. 
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operations of the Land Office in the County of Red River, shall 
not extend to any portion of the territory near the supposed 
boundary line between this and the United States Government of 
the North; and provided also, that should any person obtain a 
certificate for land from said Board of Land Commissioners for 
the County of Red River, who at the date of the passage of this 
Act, shall reside east of the boundary line hereafter to be run be- 
tween Texas and the United States, said certificate shall be void ; 
and their operations shall be confined to the granting and complet- 
ing of land titles to all those, who by the existing and previous 
laws, have acquired a preference in the first location. Of this 
class, are all citizens, who were residing in Texas on the day of 
the Declaration of Independence, and those volunteer soldiers who 
served a tour of duty in the army of Texas previous to that time. 
For this class of claimants, the Land Office shall be opened and 
remain six months in operation, granting and completing titles 
alone to that class of claimants. After which other legal claim- 
ants shall be entitled to have their land titles completed as herein 
provided and directed. And the several Boards of Land Com- 
missioners shall be permitted and allowed to commence receiving 
applications for lands, and hearing testimony on the first Thurs- 
day of January next; and in case the country shall be invaded to 
an extent, inducing the President to call out at least one-third of 
the militia for its defence, the Commissioner of the General Land 
Office shall have power to close the Land Offices by proclamation 
until such invasion has terminated; and all Laws heretofore en- 
acted on the subject of public lands shall be and they are hereby 
repealed. 

Sec. 40. Thateach County in the Republic shall be considered 
and constitute a section, and that each County Surveyor be re- 
quired, gs soon as practicable, to make out or procure a Map of 
each County, on which, plats‘of all the deeded lands in the said 
County shall be made so as to make a fair showing of the same, 
for which he shall receive compensation by special appropriation 
hereafter to be made for that purpose: 

Sec. 41. That audited claims against the Republic of Texas 
shall be receivable in payment of public dues on lands ; provided, 
the benefits of this section shall not extend to any one individual 
for a larger quantity of land than two leagues and two labors: 
and any one offering to pay for lands in audited paper on the go- 
vernment, shall swear that he has not paid for as much as two 
leagues and two labors in such paper before, either by himself, or 
his agent; which affidavit shall be filed with the Chairman of the 
Board of Land Commissioners : 
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Sec. 42. That all Streams of the average width of thirty feet 
shall be considered navigable Streams within the meaning of this 
act, so far up as they retain that average width, and that they shall 
not be crossed by the lines of a survey. 

[The foregoing ‘Act, of forty-two sections, was passed by a 
Constitutional majority of both Houses of Congress, over the veto 
of the President, on December 14th, 1837. | 
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ACTS OF INCORPORATION. 


I. Of Colleges. 

J. “An Act to incorporate the Trustees of Independence an 
demy, and of the University of San ATENSUE %—T, L. vol 4 
235, 236. 

I. “An Act to incorporate the Trustees of Washington Col- 
lege.” —T. L. vol. 7. 236, 237. 

III. “An Act to establish and incorporate the College of De 
Kalb,” and Acts amendatory thereof.—T. L. vol. iii. 128; vol. 
vit. 302 vol. ix. 107. 

IV. “An Act to establish and incorporate Rutersville Col- 
lege,” and Act supplementary thereto.—T. L. vol. w. 2513 vol. 
v. 142, 

V. “An Actto incorporate the Galveston University.’ —Also, 
& the Galveston Lyceum.” —T. L. vol. ve 153 vol. ix. 33. 

VI. “An Act to establish and incorporate the Gaudaloupe Col- 
lege.” —T. L. vol. v. 136. 

VII. “An Act to establish and incorporate Trinity College.” — 
T. L. vol. v. 146. 

VIII. “An Act to establish and incorporate the Marshall Uni- 
versity.” ’” —T. L. vol. vt. 51; vol. ix. 6l. 

IX. “An Act to incorporate Baylor University.” —T. L. vol. 
ix. BA. 

X. “An Act to incorporate the Matagorda University.” —T. 
L. vol. ix. 102. 

XI. “An Act to charter the Nacogdoches University’ —T. L. 
vol. ix. 128. 

XII. “An Act to establish and incorporate the Wesleyan Male 
and Female College of San Augustine.” —T. L. vol. wits. 19. 

XIII. “An Act to incorporate Herman’s University.” —T. L, 
vol. vuit 36. 

XIV. “An Act to incorporate the Trustees of the Union Aca- 
demy in the County of Washington.” —T. L. vol. iv. 244. 
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II. Of Companies. 


I. “An Act to incorporate the Texas Rail Road, Navigation, 
and Banking Company.” —T. L. vol. 4. 228. 

II. “An Act to incorporate the Colorado Navigation Compa- 
ny.”—Act supplementary and Act re-incorporating.—T. L. val. ú. 
29, 1115; vol. viii. 25. 

III. “An Act to incorporate the Texas Steam Mill Company.” 
—T. L. vol. a. 76. 

IV. “An Act to incorporate the Brazoria Insurance Compa- 
ny.’—T. L. vol. it. 80. 

V. “An Act to incorporate the Caney Navigation Company,” 
and an Act re-incorporating, by the name of the ° Matagorda 
Caney Navigation Company.”—T. L. ool. t. 2d part, 8; vol. 
ow. 15. 

VI. ‘ Charter of Galveston and Brazos Rail Road,” and Act 
amendatory.—T’. L. vol. w. 2d part, 375 vol. w. 217. 

VII. “An Act to incorporate the Neches Steam Mill Com- 
pany.” —T. L. vol. i T. 

VIII. “An Act to incorporate the Bastrop Steam Mill Com- 
pany.” —T. L. vol. iti. 21. 

IX. “An Act entitled an Act to incorporate the Houston and 
Brazos Rail Road Company.” —T. L. vol. a. 117. 

X. “An Act to incorporate the Trinity Coal and Mining Com- 
pany.”—T’. L. vol. tv. 163. 

XI. “An Act to incorporate the Galveston Insurance Compa- 
ny-’—T, L. vol. w. 192. 

XII. “An Act to incorporate the Milam Guards, in the City of 
Houston.” —T. L. vol. iv. 236. 

KIII. “An Act to create a body politic and corporate by the 
name of the Matagorda and Houston Chambers of Commerce.” 
Also, “the Galveston Chamber of Commerce.” —T. L. vol. w. 
274.2 vol. iz. 109. 

XIV. “An Act to incorporate the Harrisburg Rail Road and 
Trading Company.”—T. L. vol. v. 24. 

XV. “An Act to charter the Houston and Austin Turnpike 
Company.’ —T. L. vol. v. 36. 

XVI. “An Act incorporating the Travis Guards.”—Also the 
66 Galveston Guards.” —T. L. vol. v. 523 vol. tx. 125. l 

XVII. “An Act to incorporate the Texas Trading, Mining 
and Emigrating Company.”—T. L. vol. v. 78. Also“ The Tex- 
as Cotton and Woolen Manufacturing Company.”—T. L. vol. 
iz, 113. 

XVIII. “An Act incorporating the Galveston Artillery Com- 
pany.’”—T. L. vol. v. 80. 
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XIX. “An Act to incorporate the ‘German Union’ for Texas.” 
—T. L. vol. v. 89. 

XX. “An Act to incorporate the Franklin Association, in the 
City of Houston.” —T. L. vol. v. 100. 

XXI. “An Act to incorporate the Galveston City Company.” 
—T. L. vol. v. 122. 

XXII. See “An Act to authorize the firm of McKinney, Wil- 
lams and Company to issue their notes for circulation as Money.” 
—T. L. vol. v. 134. 

XXII. “An Act to establish and incorporate the Austin Ly- 
ceum.” —T., L. vol. v. 149. 

XXIV. “An Act to incorporate the Galveston and Virginia 
Point Bridge Company.” —T. L. vol. v. 156. 

XXV. “An Act to incorporate the Brazos Canal Company.” — 
T. L. vol. vi. 26: vol. ix. 47. 

XXVI., “An Act to incorporate the Colorado Mining Com- 
pany, and other Companies for similar purposes.”—T. L. vol 
Vt. 38. 

XXVII. “An Act to incorporate the San Luis Bridge Com- 
pany.’—T. L. vol. vi. U7. 

XXVIII. “An Act to incorporate the Grand Lodge of the Re- 
public of Texas, and other Subordinate Lodges.” —T. L. vol. 
iz. 56. 

XXIX. “An Act to incorporate the San Augustine Light- 
Horse Company.’’—T. L. vol. vi. 87. 

XXX. “An Act to incorporate the Galveston Orphan’s Friend 
Society.”-—T. L. vol. vii. 18. 

XXXI. “An Act to incorporate the Fannin Artillery, in the 
City of Houston.” —T. L. vol. viit 62. 


YY. Of Towns. 

The following Table will exhibit the names of such Towns as 
have been incorporated, or with regard to which Acts of Incorpo- 
ration have been passed; and also a reference to the volume and 
page of said Acts: 

1. Anahuac :—T. L. vol. t. 238. 
2. Aransas :—T. L. vol. tit. 84. 
. Austin:—T. L. vol. w. 212. 
>- Bastrop :—T. L. vol. it. 79, 90; vol. iz. 75. 
» Beaumont :—T. L. vol. tt. 9; vol. iw. 239. 
o Bevilport :—T. L. vol. ¢. 238. 
Boston :—T. L. vol. ax. 17. 
. Brazoria:—T. L. vol. ù 238; vol. at. 17. 
. Clarksville:—T. L. vol. ii 122; vol. viii 54. 
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10. Columbia :—T. L. vol. i. 238; vol. ii. 1185 vol. v. 10. 

11. Columbus:—T. L. vel. te 238. 

12. Comanche :—T. L. vol. a. 44. 

13. Crockett :—T. L. vol. i. 117. 

14. Fort Preston:—T. L. vol. wi. 106. 

15. Galveston :—T. L. vol. iit. 84; vol. iv. 266; vol. vitt. 87; 
vol. ix. 6T. 

16. Goliad:—T. L. vol. ie 122; vol. dii. 106; vol. w. 276. 

17. Gonzales: T. L. vol. ii. 37; 2d part, 3; vol. w. 216. 

18. Hamilton:—T. L. vol. it. 50. 

19. Harrisburg :—T. L. vol. 4. 238. 

90. Henderson :—T. L. vol. ix. 16. 

21. Houston :—T. L. vol. te 238; vol. ii. 117, 1223 vol. tit. 84; 
vol. w. 237; vol. v. 128; vol. vi. 5, 813 vol. viii. Sl. 

22. Huntsville :—T. L. vol. ax. 5T. 

23. Independence:—T. L. vol. t 238. 

24, Jasper:—T. L. vol. tti. 9. 

25. Jonesborough :—T. L. vol. a. 122. 

26. La Grange:—T. L. vol. w. 21; vol. wi. 107; vol. v. 46; 
vol. vi. 17, 18. 

27. Lexington :—T. L. vol. a. 122. 

28. Liberty :-—T. L. vol. t. 2445; vol. w. 2755 vol. vi. 21. 

29, Marshall :—T. L. vol. ax. 6. 

30. Matagorda :—T. L. vol. i 238; vol. ii. 50; vol. iii. 84; 
vol. w. 256. 

31. Milam :—T. L. vol. a. 122; vol. nt. 18. 

32. Nacogdoches :—T. L. vol. 1. 238; vol. it. 12; vol. iii. 
1063; vol. vt. 14. 

33. Nashville:—T. L. vol. 4. 238. 

34. Paris:—T. L. vol. ix. 122. 

35. Raleigh :—T. L. vol. tit 28. 

26. Refugio :—T. L. vol. it. 117; vol. iit. 106; vol. vi. 86. 

37. Richmond :—T. L. vol. 1. 238; vol. it. 21; vol. v. 46: vol. 
vi 17. 18. 

38. Rutersville:—T. L. vol. a2. 107. 

39. Sabine :—T. L. vol. uw. 50. 

40. San Antonio:—T. L. vol. 1.2385; vol. it. 37; 2d part, 29; 
vol. wi. 1063; vol. wv. 250; vol. vi. 32. 

41. San Augustine:—T. L. vol. i. 238; vol. ii 123 vol. iii. 
84: vol. va. 14, 

42, San Felipe:—T. L. vol. a. 21; vol. v. 46; vol. vi. 17, 18. 

43, San Patricio:—T. L. vol. t. 1223; vol. iit. 106. 

44, Sarahville:—T. L. vol. ¢. 238. 

45. Shelbyville :—T. L. vol. it. 123 vol. va. 14. 
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46. Texana:—T. L. vol. i 238; vol. w. 224. 

47, Velasco: —T. L. vol. 4. 2383 vol. dw. 265. 

48. Victoria:—T. L. vol. it. 37; vol. w. 276; vol. vt. 15. 
49. Washington :—T. L. vol. îi. 238; vol. di. 117. 

50. Waterloo :—T. L. vol. we. 44. 

51. Zavala:—T. L. vol. az. 18. 
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A Joint Resolution, providing for an Amendment of the Consti- 
tution: and for the establishment of a Supreme Court. 


WHEREAS, owing to the great increase of business in the Su- 
preme Court of the Republic, and under the present organization 
of our Judiciary System, it is wholly impossible that our Judges 
can have sufficient time and opportunity to investigate the impor- 
tant questions that they will be called on to decide. And, 

Whereas, it is believed that a separate and independent Su- 
preme Court of the Republic is absolutely necessary for the due 
administration of justice, and that the same can be established 
with but little additional expense to the country, therefore ; 

Anz. I. That sections seven, eight, and nine of article four of 
the Constitution of the Republic of Texas, be changed and amend- 
ed, so as to provide, that the Supreme Court of the Republic of 
Texas shall consist of a Chief Justice, and two Associate Jus- 
tices, a majority of whom shall constitute a quorum to do business. 

Arr. II. That the said Judges of the Supreme Court shall be 
elected at the regular sessions of Congress, by joint ballot of both 
Houses, and shall hold their offices for the term of six years; their 
compensation shall be fixed by law, and shall not be increased, or 
diminished during their continuance in office. 

Art. III. That in the event that a quorum of said Supreme 
Court cannot be had, in any particular case, in consequence of the 
disability of any one or more of said Judges, then the President 
of the Republic shall commission some one or more gentlemen 
learned in the law, to hear and determine said case or cases. 

Arr. TV. That should a vacancy occur in the office of Chief 
Justice of the Supreme Court, or either of the Judges thereof, the 
President of the Republic of Texas shall forthwith fill the same, 
by appointment, until the next regular session of Congress, when 
such vacancy shall be filled by Congress, for the balance of the 
term, by joint ballot. 

Approved February ist, 1844, 
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Joint Resolution, proposing Amendments to the Constitution. 
Article First. 


Sec. 1. The Supreme Court of the Republic shall consist of a 
Chief Justice and two Associate Justices, who shall be elected 
by the Congress, in joint ballot of both Houses, and shall hold 
their offices for the term of six years. 

Sec. 2. When a vacancy shall occur in the office of Chief, or 
Associate Justice of the Supreme Court during the recess of Con- 
gress, the President of the Republic shall fill the same by appoint- 
ment, until the next session of the Congress. 


Article Second. 


That the sixth section, of the General Provisions of the Consti- 
tution, is hereby so amended as to give to Congress the power 
to pass Naturalization Laws. 
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<s An Act creating a system of Bankruptcy, and regulating the 
collection of Foreign Debts.”—See “$ Bankruptcy.” 

Rute 1. He, or she may present his or her petition to the Chief 
Justice of the County of his, or her residence, stating as nearly as 
recollected, the names and additions of his, or her creditors, and 
sums payable to them, (which statement shall not avail as an ad- 
mission of the validity or amount thereof,) and praying the benefit 
of this Act; thereon shall be an oath or affirmation, signed by the 
petitioner, and to be taken before the said Judge, in these words : 
sel » swear (or affirm) that my preceding petition is pre- 
ferred in good faith, in order to a just transfer of my estate, to my 
creditors; that I have not aliened, given, lent, leased, encumbered, 
covered, or secreted any of my estate, real, mixed, or personal, or 
im possession, expectancy, or action, with intent to delay, defeat, 
or defraud my creditors; that there is notin the possession of any 
person, or persons, natural, or conventional, and known to me, 
any of my estate on secret, or collusive trust, condition, or contin- 
gency, directly, or indirectly, for my present or future benefit; and 
that the deed of transfer now executed to my trustees in Bank- 
ruptcy, contains a full exhibition of all such of my estate, as now 
known to, or remembered by me.” If this be false when taken, 
the petitioner shall be subject to prosecution and punishment for 
perjury. 

Ruxte 2 This petition shall be preceded by a notice, three 
weeks successively published in some Gazette of the said County, 
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or of the next nearest County having a Gazette, in substance 
thus: ‘* Before the Chief Justice of County, on the 
day of , I will apply for discharge in Bankruptcy.” The 
printer’s certificate of the due publication, with one insertion sub- 
joined shall accompany the petition, and be sufficient evidence of 
publication. 

Rue 3. On the day notified, or second, or third day next after- 
wards, if circumstances require, the said oath or affirmation shall 
be administered to the petitioner by the said Chief Justice on his 
solemn explanation of its terms, import and effects; and concur- 
rently the petitioner shall sign, seal, and deliver, before the Chief 
Justice, a deed in this form and substance :—‘ Deed of Convey- 
ance and assignment by me — to , trustees for the 
use of my creditors in Bankruptcy; I convey to said Trustees and 
their successors, all my estate, real, mixed and personal, whether 
im possession, expectancy, action, or trust, to be held, collected, 
applied and distributed by them in satisfaction of all my creditors, 
according to the rules, conditions, and limitations, of the Act 
creating a system of Bankruptcy; and this conveyance and assign- 
ment embraces whatever of such of my estate as may not be 
recollected and herein enumerated. The estate transferred is the 
following: {here let it be described.| Yet out of the above I am 
allowed to except, and do reserve for my support the following; 
[here the reservation allowed in the Fourth Rule is to be specified. | 
And I, with said Trustees, hereunto set my name and seal, the 
day of >? A majority of the designated creditors 
may nominate in writing the three trustees to be appointed; or 
otherwise they shall be selected by the said Chief Justice; the 
deed being signed, sealed and delivered before the said Chief 
Justice, and certified by him, shall be considered as delivered for 
registration in the said Chief Justice’s Court on the day ofits date; 
shall be recorded by the Register within three months next after- 
wards, and shall be effectual from its date as against subsequent 
creditors, purchasers, or donees. 

Rue 4. The reservation to the petitioner shall be, if a mar- 
ried man, with wife and a child, or children, or a wife only, or 
a child, or children only to support, or if a feme sole, with, or 
without a child, or children, in full property, his or her homestead, 
with fifty acres of his, or her lands, if he, or she have so much, 
and if not, then all of his, or her lands, with the improvements 
thereon, the fifty acres, (if so much there be) to be selected by 
him, or her; also one year’s provisions, one, or more of the cows 
and calves, not exceeding three, and one, or more of the horses, 
not exceeding two, mules, or stock sufficient to work the reserved 
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premises, one, or more beds and bedding, and a sufficiency of 
household and kitchen furniture and farming utensils, according 
to the number and condition of the family; and at the allotment 
of the said Chief Justice, also in full property, the apparel of the 
family, and the professional books, or tools and implements of the 
art, or trade of the petitioner, always reserving the family Bible, 
and giving to the wife, or feme sole in separate property, her 
musical instruments. Ifthe petitioner be a single man without a 
child to support, or grand child, he shall have only one year’s oc- 
cupation of his homestead, one year’s provisions, and horse, sad- 
dle and accoutrements, his apparel, professional books, or tools 
and implements of his art, or trade. If any of the things reserved 
be not of the estate, there is to be no equivalent, except only in 
respect to the year’s provisions, if not on hand, to be fixed by the 
Chief Justice. This reservation shal) be exempt from existing 
debt and pecuniary lability, and from future levy, distress, or 
attachment, unless it be charged by the act of the owner specially. 
If, at the reservation, there be any lien on the estate by judg- 
ment, or decree, without being rendered specific by levy, it shall 
be discharged, and the creditor, by judgment, or decree, shall be 
remitted to priority of satisfaction out of the estate transferred in 
Bankruptcy. If there be on any of the estate a specific lien by — 
levy, the reservation shall be formed out of such of the estate as 
is not so bound. | 

Rue 5. When the oath shall have been taken and deed de- 
livered, the Chief Justice shall grant to the petitioner a discharge, 
thus: °* Republic of Texas, County : before me 
» Chief Justice of said County, this day, 
has made conveyance and assignment to , trustees in 
Bankruptcy of his, (or her) estate; wherefor he, (or she) is fully 
and forever discharged from all of his, (or her) existing debts and 
pecuniary liabilities, and exonerated from any suit, arrest, pro- 
ceeding, levy, distress, attachment, hindrance, or molestation, by, 
or from any one, more, or all of his, or her present creditor, or 
creditors: Witness my name and the seal of my Court, this 
day of > and this discharge shall have the effect it de- 
clares, in all Courts, in all places, with and before all officers and 
persons and to all intents and purposes. It shall be recorded by 
the Register, and on affidavit of the loss of the original, a certified 
copy by the Register, shall be of equal force. 

Rue 6. The said deed shall impart to the Trustees, any two, 
or one of them, power to take possession and fiduciary ownership 
of all the tangible estate of the Bankrupt wheresoever situated, or 
found, to demand, receive, and acquit for any thing, or debt of 
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such estate in the hand of any person, and to the end of obtaining 
possession, and the exertion of the delegated fiduciary control 
over the same, shall have the like power, privileges and rights 
which the principal had prior to the transfer. If a suit be re- 
quisite, it shall be in the name: ‘The Trustees of a Bankrupt.” 
In the event of a succession in the commission, there need be no 
suggestion, or revivor. On the death, dismission, resignation, Te- 
moval, or vacancy in the commission, the Chief Justice shall ap- 
point a successor, or successors by noting and signing the appoint- 
ment on the margin of the record of the deed, and on the deed 
itself if presented: and the certificate of the Chief Justice, or of 
the Register, of the succession, shall be sufficient evidence there- 
of. In the like manner, and without suggestion of succession, or 
revivor, the Trustees may be impleaded and defined, if sued im 
respect of any of the trust estate. -The Trustees thus may sue to . 
recover any of such estate, whether mentioned in the deed and 
withheld, or not enumerated therein by accident, or fraudulently, 
collusively, or colorably conveyed, assured, assigned, given, bound, 
or bargained, or in any manner encumbered, or covered, with 
intent to hinder, delay, defraud, or defeat the creditors of the 
Bankrupt, and all such fraudulent, collusive, or colorable disposi- 
tion shall be held utterly void. If in any suit prosecuted, or de- 
fended by the Trustees they wish the usual appeal, it shall be 
granted without security. They are not to be chargeable out of 
their own proper estates, for any costs, or moneys, adjudged 
against them in any such suit, but payment thereof shall be ad- 
judged to be made out of the trust fund, namely; of the costs 
entirely, and of any pecuniary recovery on a claim against the 
Bankrupt to be paidrateably. ‘The Trustees, or any of them, may 
be sued individually, for culpable neglect, or mismanagement of 
the trust estate, or any fraudulent waste, conversion, or embezzle- 
ment thereof, if desired by a majority of the designated creditors, 
and such suit shall be in the name: The creditors of a 
Bankrupt,” without using their personal names, and the recovery 
shall be for the rateable benefit of all the creditors according to 
the principles in this act, prescribed for distribution ; and shall be 
levied of the proper estate of the Trustee, or ‘Trustees sued and 
inculpated. 

Rue 7. The designated creditors of the Bankrupt may agree 
unanimously in giving written directions to the Trustees accord- 
ing to the management, sale, or disposition of the transferred 
estate, only postponing distribution until after the lapse of one 
year, for the exhibition of claims against the same, and as much 
longer as may be requisite for the admission, or adjudication 
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thereof, and a just participation of the valid claimants. In the 
absence of such directions, the Trustees on the first sale day of 
the Sheriff of the County, where the real, or tangible estate is 
situated, after the lapse of three months for perishable estate, and 
of six months for slaves and lands, shall, at the Court House, 
within the Sheriff’s hours of sale, make public each vendue of 
the trust estate, by tracts, lots, parcels, or particulars, as is law- 
ful and requisite to valid Sherifi’s sales, including in the sale in 
the proper County, the landed reservation as subject to the occu- 
pation of the Bankrupt, which is not to be interrupted, making 
conveyance, or assignment of the Bankrupt’s title to the vendee, 
they presenting for signature the proper deeds. If a bid be not 
promptly paid, there is to be a re-sale on that, or the next day; 
and any deficit in the re-sale shall be paid by the first vendee, 
otherwise he shall be immediately sued thereon; all subsequent 
Sheriffs sale days shall be regular days for sales by the Trustees 
of farther trust estate coming to their hands. 

Rue 8. If between the grant of commission and any of such 
days of sale there shall be, in consequence of changes in the con- 
dition and circumstances of the country, as shall mantfestily so 
enhance the value of estates as to render it probable that the trust 
estate will be more than sufficient to satisfy the creditors thereof, 
and the Bankrupt, or his personal representative, or heirs, shall 
so desire, he, or they may apply to the Chief Justice, granting 
the Commission, fora Rule on the Trustees to sell only a suff- 
cient portion of the Trust estate, who, on five days’ citation to 
the Trustees, or any two of them, may make such order thereon 
as may seem just and equitable. If, upon a partial sale, or sales, 
the debts of the Bankrupt and the expenses of the Commission 
shall be satisfied, the residue of the trust estate shall revert in the 
Bankrupt, or his legal representative, and shall be restored. 

Rure 9. On the grant of their Commission, the Trustees shall 
publish, three weeks successively, in a Gazette of their County, or 
the next nearest County having a Gazette, a notice thus: “ The 
Chief Justice of County, Texas, on the day of 
, committed to us the estate of , 2 Bankrupt; there- 
fore, after three, and six months, at the sale days of the Sheriff, 
our sales will be had. If claims against the Trust estate be not 
presented to us within one year next after the above date, they 
will be barred.” The printer’s certificate, as in the second Rule, 
shall be full evidence. 

Rute 10. The trustees may recognize as valid and payable, 
any claim under the signature, or written recognition of the Bank- 
rupt, or whose justness is known to them; provided, the creditor 
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allow any just discount, set-off, payment or equity, or in either 
case, if not fully satisfied with such mode of liquidation, they 
may resort to, or require suit, and therein the principle of com- 
pensation and defalcation, here declared, shall be applied. No 
signature, or admission of debt, or liability, made by the Bank- 
rupt subsequent to the commission, shall be received in either mode: 
The Trustees shall make a list of the designated and other dis- 
closed creditors; and when the balances, or amounts payable to 
them shall be ascertained by adjustment, or adjudication, shall 
enter them on the list. At the end of one year next after the 
commission, after paying the costs and expense of the commission 
and reserving five per centum on the amount collected for thei 
compensation, they shall distribute the residue on hand among 
the ascertained ratio creditors, rateably, according to the respec- 
tive balances, or amounts ascertained to be due, reserving like 
proportions to meet the claims still in litigation, paying to each its 
share on being established, and retaining the shares of rejected 
claims for further distribution among those established. Thus 
they shall proceed at the end of the succeeding year. When all 
claims shall have been adjusted, and the debts collected, and 
tangible estate reduced to money, full and final distribution as 
aforesaid shall be made. ‘The only preference claims are the costs 
and necessary expenses of the commission, the compensation of 
the Trustees, then the pecuniary recoveries had against the Bank- 
rupt prior to the commission, and not rendered specific by levy, 
as aforesaid; then any debt, or debts due to the Republic by 
judgment, or decree, or for taxes; but this priority of the govern- 
ment shall be only such as now exists according to the laws in 
force, and in the relative application thereof; the dates of the ad- 
missions of the claims of the general creditors by the Trustees 
and the adjudication of the others of such claims shall be regarded 
equally as the dates of adjudication, or priority in regard to sach 
claim of the government among the general creditors; except as 
excepted, there is to be no preference, but they are to be satisfied 
out of the residuum, rateably, in proportion to the ascertained 
amounts due to them. If there be a surplus after paying all, it 
shall be refunded to the Bankrupt. 

Rute 11. The Trustees from time to time, may be ruled by 
the Chief Justice granting the commission, by citation, or attach- 
ment, out of and returnable into his County Court, on five days’ 
service thereof, to render such account as may be deemed requi- 
site, touching the commission; and at the close thereof, a gener- 
al exposition to be recorded, and so on such process and service 
he shall have full power to adjust controversies as between the 
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Trustees, to suspend or remove any one or more of them, appoint- 
ing successors, or requiring security, if it shall seem proper: and 
in all things to exert such judicial supervision over the commis- 
sion as shall be needful to keep its operation within the intent and 
scope of this act. 

Rute 12. The action of the said Chief Justice, in his Court, 
or in vacation, touching the commission, shall be entered on the 
minutes, or other memorials of the probate branch of his Court, the 
deed excepted, which is to be registered as aforesaid; the com- 
mission shall have its number, file, and index in the series, and 
according to the time of occurrence, among the estates of dece- 
dents and wards ; and the office fees and charges on the commis- 
sion shall be those for analagous services, proceedings, and items, 
in the probate department and registry of deeds. 

Suc. 2 See “ Foreign Debts.” 

Sec. 3. That nothing contained in this Act shall be so con- 
strued as to allow any person to retain in Bankruptcy, more than 
one town, or city lot. 

Approved (and went into effect) January 19th, 1841. 
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The-Law in regard to *‘ drawback upon duties,” contained in 
‘¢ An Act altering the several acts to raise a public revenue by 
Impost duties,” is as follows: 

Sec. 27. That a Drawback of Duties shall be allowed and paid 
on all goods, wares and merchandize, whereupon the duties have 
been paid, which shail be exported to any foreign port, or place 
beyond the seas from the port, or place of original importation ; 
and all duties, drawbacks and allowances which shall be payable 
and allowable on any specific quantity of goods, wares, or mer 
chandize shall be deemed to apply in proportion to any greater, or 
lesser quantity ; provided, that no -privilege of drawback shall be 
deemed to extend or permitted on goods, wares, or merchandize, 
which are exported, or transported to the territory of any foreign 
state, or power immediately adjoining the Republic of Texas. 
And further provided, that such goods, wares, or merchandize so 
exported for the benefit of drawback be exported within twelve 
months from the date of the entry thereof in the district where 
they were imported or introduced. 

Sec. 28. That no drawback shall be allowed on goods, wares, 
and merchandize imported into this Republic, when the duties 
paid on such goods, wares, or merchandize at the time of impor- 
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tation did not amount to fifty dollars, nor unless they be exported 
in the original casks, cases, chests, boxes, trunks, or other pack- 
ages in which they were imported without diminution, or change 
of the articles which were therein contained at the time of impor- 
tation in quantity, quality, or value; necessary, or unavoidable 
wastage, or damage only excepted: provided, that it shall be law- 
ful for the exporter, or exporters of any liquors in casks, coffee in 
casks, or other packages, or any unrefined sugars, to fill up the 
casks or packages out of other casks, or packages included in 
the same original importation, or into new casks or packages 
corresponding therewith, to be marked and numbered as the ori- 
ginal casks, or packages, in case the original casks or packages 
shall, with the opinion of the officer appointed to examine the 
same, be so injured as to be rendered unfit for exportation, and in 
no other case: Provided further that the filling up, or change of 
package be done under the inspection of a proper officer, and un- 
der such further provisions and requirements as are provided in an 
“Act to provide and establish the warehousing system in the ports 
of this Republic :”? And provided further, that the exporter, or ex- 
porters of any goods, wares, or merchandize, for the benefit of 
drawback, shall give at least twenty-four hours’ notice of his in- 
tention to export such goods, wares, or merchandize, (except in ca- 
ses of distilled spirits, when six hours’ notice shall be deemed suf- 
ficient) and shall make entry thereof in writing, describing particu- 
larly the casks, cases, chests, boxes and other packages, their re- 
spective marks, numbers, and contents, the name of the ship, or 
vessel and master’s name: Provided always, that it shall be lawful 
for the Collector of any Port of this Republic, in all cases of ex- 
portation of merchandize for the benefit of drawback, where any 
doubt may arise as to the proper mode of procedure, to refer to and 
be governed by the Laws of the United States relative to drawbacks, 
in his decisions, unless they should conflict with the provisions of 
this act, and of the before cited act establishing the warehousing 
system < 
Approved Feb. 5th, 1840. 
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“ An Act regulating Estrays.” 
Be wt enacted : 

Sec. 1. That any person who shall take up any stray horse, 
mare, colt, mule, jack, or jenney, which shall be found on his, or 
her plantation, or land, shall forthwith give information thereof to 
some Justice of the Peace for the County, and make oath before 
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said Justice that the same was taken up at his, or her plantation, 
or place of residence, or his, or her land adjoining the same, and 
that the marks, or brands have not been altered, or defaced, since 
the same was taken up: and thereupon the said Justice shall issue 
his summons to two disinterested householders of the neighbor- 
hood, commanding them after being duly sworn, to value and ap- 
praise the same without partiality, favor, or affection, and certify 
the valuation under their hands, together with a particular descrip- 
tion of the animal, stature, marks, brands, color and age, which 
certificate shall be attested by the Justice, who shall thereupon 
require the taker up to enter inte bond with sufficient security in . 
double the amount of the appraisement, payable to the Judge of 
the County Court and his successors in office, conditioned, that 
the taker up shall comply with the requisites of this act; which 
bond and appraisement shall be transmitted by him to the Clerk 
of the County Court within twenty days thereafter, to be by such 
Clerk entered into a book to be kept for that purpose, for which 
the Justice and the Clerk shall each receive the sum of fifty cents, 
to be paid by the taker up; provided, that if two, or more strays 
of the same species are taken up by the same person at the same 
time, they shall be included in the same entry and one advertise- 
ment, and the Justice and the Clerk shall receive no more fees than 
for one of such strays. 

Sec. 2. That when any stray as aforesaid shall be found dead, 
or shall have escaped, the taker up shall without delay make re- 
port thereof to the Clerk on oath, who shall make a memorandum 
of the same in the margin of his book, where the certificate of 
such stray, or strays was registered; and the taker up shall not 
be answerable for the same, nor shall the taker up be liable for 
using said stray; provided, the same shall not have been abused. 

Sec. 3. That when any stray shall be proven away, and the 
owner and the taker up cannot agree as to the expenses, applica- 
tion may be made by either party to the next Justice of the Peace, 
who shall require two house-holders of the neighborhood, who 
shall have the privilege of appointing an umpire, and adjust the 
dispute, and their award shall be final. 

Sec. 4 That if any person shall take, or send away any stray 
out of the Republic of Texas, on any pretence whatsoever, 
through fraud, or shall trade, swop, or sell the same under twelve 
months, he, she, or they so offending shall forfeit and pay double 
the amount of the appraisement of such stray, or strays, recover- 
able before any Court of this Republic having jurisdiction thereof; 
one-half to the use of the informer, and the other halfto the use of the 
County wherein the offence shall have been committed ; and more- 
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over shall pay the owner the amount of the appraisement, or if no 
owner appear, then to the County, Subject to the regulation as is 
hereinafter ordered under the sixth section of this act. 

Sec. 5. That if any person shall take up, or use a stray of 
whatsoever description, contrary to the meaning of this act, shall 
for every such offence, forfeit and pay one hundred dollars, reco- 
verable with cost im any Court of this Republic having jurisdic- 
tion thereof; one-half to the use of the County, and the other half 
to the person sueing for the same; and be answerable in a suit for 
damages to the party aggrieved. 

Sec. 6. That the property of every stray, or strays so taken up 
as aforesaid, twelve months after such appraisement and not pro- 
yen away by the owner thereof, shall be deemed vested in the ta- 
ker up of the same; provided, nevertheless, that should the owner 
apply in eighteen months, he shall receive the full amount of such 
appraised stray, one-half from the taker up, and the other half from 
the County, after paying all reasonable expenses; and provided 
also, that the person so taking up shall account for and pay into 
the hands of the Clerk of the County, one-half of the appraised 
value of all such strays, according to the true intent and meaning 
of this act; and if the taker up shall neglect to account with the 
said Clerk for the same, he, or she so failing, shall forfeit and pay 
the appraised value of all such stray, or strays, to be recovered 
by action of debt before any Court having cognizance thereof, and 
it shall be the duty of the Clerk to commence suits respectively 
against all delinquents for the recovery of the same, and shall be 
entitled to receive five per centum, on all money recovered and 
received, and the balance the said Clerk is hereby required to pay 
over to the County Treasury. 

Sec. 7 That it shall and may be lawful for the former owners 
of any strays at any time, on proving their property, to demand 
_and receive from the County Treasurer one-half of the value of 
any such strays appraised and accounted for as aforesaid, deduct- 
ing therefrom the Treasurer’s commissions of two per centum, for 
recelving and accounting for the same. 

Sec. 8. That it shall be the duty of any taker up of any stray 
horse, mare, colt, mule, jack, or jenney, to cause the same to be 
exhibited on the first day of each term of the County Court of the 
County next succeeding the time at which such stray shall be 
taken up, from eleven to three o’clock, that the owner may have 
an opportunity of claiming his property.” 

Src. 9. That the Clerk ofeach County ofthis Republic shall keep 
a book, in which he shall register all certificates of strays delivered 


* Repealed, see T. L. vol. v. 62, 63. 
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to him, and file the same in regular order. Itshall be his duty to 
cause a copy of the certificate of appraisement, of every horse, 
mare, colt, mule, jack ór jenney, to be published in the nearest 
newspaper, three times. It moreover shall be the duty of the 
Clerk, to make out a fair and correct list of all strays, and affix 
the same at the door of the Court House of their respective Coun- 
ties, on the first day of each term of the County Court, omitting 
only such strays as are proven away, escaped, or dead; under the 
penalty of fifty dollars for such neglect, or omission. The Clerk 
shall receive as fees of office for advertising any horse, mare, 
colt, mule, jack or jenney, one dollar and printer’s fees for adver- 
tising the same. And for every search of the stray books, 
twelve and a half cents, to be paid by the person applying to 
search. 

Sec. 10. That at any time within twelve months, it may be 
lawful for the owner of any stray, or strays, taken up under the 
provisions of this act, to prove his or her property, by his or her 
own oath, or by the oath, or affirmation of any other competent 
witness in the following manner, to wit:—A certificate giving a 
particular description of the animal claimed shall be made out, 
giving the kind, marks, brands, stature, color, or age of such 
stray, or strays as may be; which certificate shall be sworn to 
and subscribed before any Justice of the Peace, and delivered to 
the taker up, to be filed in the Clerk’s office; and the deliverer 
of such certificate as before mentioned, on payment of all costs 
incurred from the posting and keeping such stray, or strays, shall 
deliver up the same to the proper owner. 

Sec. 11. That in all cases of the division of Counties, the 
stray, or strays shall belong to the County wherein the same may 
be found, and shall be disposed of as other strays posted in said 
County. 

Sec. 12. That any horse, mare, colt, mule, jack, or jenney, 
that is branded, or marked, or proven away, and which shall have 
been caught, or driven in with wild horses, &c., shall be consider- 
ed as strays; and the person, for whom they were taken, shall pay 
the taker up the sum of ten dollars; provided, the beast was 
caught from among the mustangs. 

Sec. 13. That any person, taking up any stray cattle, hogs, 
sheep, or goats, shall proceed in the same manner and form, as in 
the first section of this act, provided for horses, &c. 

Src. 14. That of all stock so taken up, the person who takes 
up the same shall not be compelled to keep such stray, or strays 
more than six months from the date of the appraisement; but 
shall be liable at the end of six months, for the payment of 


APPENDIX No. VII. 279 


such moneys as by law he is required to pay; and that all money 
so paid for as stock, shall be governed by the same rules and re- 
strictions as in the foregoing article of this act, except advertising 
in the newspaper: and the taker up shall not be bound to exhibit 
at the Court House, any stray cattle, hogs, sheep, or goats, but 
shall in lieu thereof, set up written advertisements at two of the 
most public places in his neighborhood, describing such stray, or 
strays to have been taken up by him. 

Sec. 15. That no person shall take up any such stray stock, 
except he, she, or they take and subscribe the same oath as in the 
first section of this act. 

Sec. 16. That all moneys paid for stock, shall be paid to the 
Clerk at the end of six months, and are subject to the same rules 
and regulations as are prescribed in the second section of this Act. 

Approved December 22, 1836. 


‘¢ An Act to amend an Act regulating Estrays, passed December, 
1836.” Be tt enacted : 

Sec. 1. That from and after the passage of this Act, it shall be 
unlawful for any person, or persons to estray any animal, or ani- 
mals of the cow kind, unless the same shall have been on his, or 
her plantation, or land, or stock range at least one year next pre 
vious to the time of estraying the same. 

Sec. 2. That any person, or persons, on making application to 
a Justice of the Peace, for the purpose of estraying any cattle, 
shall make oath that the same have been one year, in conformity 
to the first section of this Act, on his or her plantation or land, or 
stock range; and that he, or she did not directly, nor indirectly 
cause the same to be driven there, and that he, or she has made 
enquiry through the neighborhood where said cattle are, and can- 
not learn, nor do not know, to whom the same belongs. 

Sec. 3. That if any person, or persons shall drive, or cause to 
be driven either directly, or indirectly, any domestic animals out 
of their accustomed range, except he, or she be the owner thereof, 
or have authority from the owner, such person, or persons so 
offending shall forfeit and pay the sum of fifty dollars, to be re- 
covered before any Court of competent authority; one-half to the 
informant and the other half to the County where the offence was 
committed; and shall be further liable in a suit for damages to the 
party aggrieved. 

Sec. 4, That ifany person, or persons shall take up an estray, 
or estrays, and use them before estraying the same, such person, 
or persons, shall forfeit and pay the sum of fifty dollars, to be re- 
covered before any Court of competent authority, one-half to the 
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informant and the other half to the County where the offence was 
committed; and shall be further liable for damages to the party 
aggrieved, 

Sec. 5. That if any person or persons shall use any estray, or 
estrays, after having estrayed them, he, or she, shali not be allowed 
any pay for the keeping the same; and should the same be abused 
by such use, the owner shall be entitled to damages for such abuse 
from the person, or persons, so abusing, recoverable before any 
Court of competent jurisdiction. 

Sec. 6. That all estrays shall be kept in the County where the 
same were estrayed, at least one year after they have been estrayeđ, 
and shall not be sold within that period; and any person, or per- 
sons acting in contravention of this section of this Act, shall for- 
feit and pay the sum of one hundred dollars, recoverable before 
any Court of competent authority ; one-half to go to the informant, 
the other half to the County where the offence was committed ; 
and shall be further liable to the owner in a suit for damages ; 
all laws and parts of laws to the contrary notwithstanding 

Sec. 7. That when horses, or mules are taken from among 
mustangs, the person so taking shall not be required to estray the 
same; but shall advertise suéh horse, or horses, or mules, in the 
nearest newspaper to where they were taken, for the space of 
thirty days, and shall be kept in the County wherein the same was 
taken for six months after such taking; and should the owner of 
such horse, or mule, appear within said six months, and prove, 
according to law, that such horse, or mule is his, or her own pro- 
perty, he, or she shall be entitled to take the same, by paying 
over to the person having them in possession, one-half part of the 
value of such horse, or mules; but should the person owning the 
same fail to appear and make proof as is herein required, then the 
tight of property shall vest in the taker up, or his agent; provided 
always, that the taker up shall, in no instance, be entitled to more 
than thirty dollars.* 

Approved February Sih, 1840. 
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PROPERTY EXEMPT FROM EXECUTION. 
“ An’ Act, entitled an Act, to exempt certain property thetein 
named from Execution.” 
Be it enacted : 
Sec. 1. That from and after the passage of this Act, there 
shall be reserved to every citizen, or head of a family in this Re- 


* Repealed, see T. L. vol. y. G2, 63. 
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s A 
public, free and indepehdent of the power of a writ of fieri facias, 
or other execution issuing from any Court of competent jurisdic- 
tion whatever, fifty acres of land, or one town lot, including his 
or her homestead, and improvements not exceeding five hundred 
dollars in value, all household\and kitchen furniture, (provided it 
` does not exceed in value two huidred dollars,) all implements of 
husbandry, (provided they shall no exceed fifty dollars in value,) 
all tools, apparatus and books, be™nging to the trade, or profes- 
sion of any citizen; five milch cos; one yoke of work oxen, or 
one horse, twenty hogs, and oneéyear’s provisions; and that all 
Jaws and parts of laws contraven*ng, or opposing the provisions 
of this act, be and the same are Vereby repealed. Provided, the 
passage of this act shall not inte“fere with contracts between par- 
ties heretofore made. 
Approved, January 26th, 1839. 

[This Act was repealed by an Act, approved Feb. 5th, 1840, 
“* Concerning Executions,” but afterwards specially revived by an 
Act, approved Dec. 22d, 1840, ‘ To repeal and amend certain ` 
parts, or portions of an act, -entitled an ‘Act concerning Execu- 
tions.’ ””—T. L. vol. tv. 94; vol. v. 613 also vol. vi. 71.] 


“ An Act to exempt from Execution and forced sale, the prop- 
erty of certain persons.” 

Be it enacted : 

Sec. 1. That from and after the passage of this act, the prop- 
erty of all such persons as are now in the army of Texas, or as . 
may hereafter be mustered into the service of the Republic, by 
vittue of the law of the land, shall not be liable to forced sales, so 
long as he, or they may remain in said service. 


Approved January 16th, 1843. 
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[Reference is made under “ Land Laws” to this Appendix, for 
the purpose of introducing an opinion delivered by the Supreme 
Court, June Term, 1844, an extract of which is here given. | 


In the case of the “ Republic vs. English et al.” 


« The General Colonization Law of the 24th day of March, 
1825, Decree No. 16, of the Laws of Coahuila and Texas, was 
repealed by Art. 38, of Decree No. 190, of the date of 28th of 
April, 1832, and a system of Colonization established in many 
respects different from that of 1825. ‘This second Colonization 

36 
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Law was itself repealed by Art. 29, fi ecree No. 272, of the 
date of 26th of March, 1834, and by, ‘art. 30 it is declared, that 
no further Colonization Contacts x if be made. By this Decree, 
a new system for the disposition ofthe vacant lands of the State 
by sales at public auction, was e éeblished and substituted for the 
old plan of Colonization. TK” repealing Decrees, referred to 
above, severally declare that æ contracts made under the provi- 
sions of the „repealed Decrees: shall be fulfilled by the Govern- 
ment,” &e. u 
Decree No. 309, is then ga e as will be found in Appendix 
No. X. . 
4 
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Decree No. 128. 

The Congress of the State of Coahuila and Texas having taken 
into consideration the injuries that may arise from the substitution 
of the second part of Article 39 of the Colonization Law, as well 
as the want of clearness of Decree No. 62; and the justice there 
is in favoring, in the distribution of lands the citizens of Coahuila 
and Texas, who at the cost of a thousand privations, have inha- 
bited the same, and defended them from the savage tribes, has 
thought proper to decree as follows : 

Art. 1. The Surveyors who are to run off the lands, shall give 
security for their faithful management in conformity to the exist- 
ing laws. For said appointments native and naturalized Mexi- 
cans shall be preferred to those who are not. | 

Arr. 2. As a compensation for their services they shall be paid 
by the persons to whom the lands are granted, eight dollars for the 
survey of asitio: three for that of a labor: and twelve reals for 
that of a lot; and in pursuance thereof the second part of Article 
39 of the Colonization Law shall remain no longer in force. 

Art. 3. Their duties shall be those prescribed in said Law, and 
in the instructions approved for the Commissioners. 

Azr. 4 The Commissioner shall construct the plans for the 
Archives of the Colony, and those of the government im view of 
those the Surveyor shall deliver him; shall be present at all the 
surveys, and shall write out the titles sufficiently authenticated, 
both for the judicial record or original copy, and right of property 
of the Colonists, without having power, under any pretence to 
delegate his commission, unless it is with previous knowledge of 
the Executive. 

Art. 5. For no cause, and under no pretence shall any other 
fees or taxes be exacted of the Colonists, except those designated 
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in this law, and those prescribed for the Commissioner by Decree 
No. 62. 

Art. 6. The markers and chain-carriers shall be provided by 
the respective grantees, whether of persons in their service or 
others they search for, and neither the Commissioner or the Sur- 
veyor are authorized to employ those of their retinue in these sta- 
tions. - ' 

Arr. 7. The Chief of department of Bexar is hereby authoriz- 
ed, should he observe any mismanagement on the part of any 
Commissioner of Surveys, to suspend him immediately, forming 
the record, wherewith he shall give notice to the Executive for the 
same to order his suspension, should he think it just, without af- 
fecting the judicial process he shall order to be instituted against 
him. 

Art. 8 Should any Commissioner or Surveyor be guilly of 
abuse of office, he shall obtain<no office of provision of the gov- 
ernment, and furthermore shall be subject to the penalties impos- 
ed by the law of the 24th of March, 1813, on Judges who pro- 
ceed contrary to law. 

Arr. 9. The Chief of department of Bexar, within his juris- 
diction, and under his responsibility, shall attend carefully to the 
fulfilment of Article 7 of this law, and also take care that the 
Ayuntamientos collect the import of the lands transferred to native 
or naturalized citizens, or to foreigners, indispensably on conclu- 
sion of the instalments, and remit the same with the proper secu- 
rity, and their bill or account thereof, to the office of the State 
rents which the Executive shall direct. 

Arr. 10. For the fulfilment of the second part of the preceding 
Article, the Executive shall forward to the aforementioned Chief a 
copy of the contracts he may have made with Empresarios, and of 
the lands sold to natives; he shail also forward him an account of 
the lands that are distributed in Austin’s Colony; making a like 
transmission to the rest of the Ayuntamientos of the State as re- 
gards their own municipalities, that they may duly fulfil the 33d 
Article of the Colonization Law. 

Art. 11. The Executive shall cause the contracts that are not 
carried into effect in the time stipulated to be published, that the 
respective lands may be understood to have again become vacant 
and open to Colonization. 

Arr. 12. The citizens of Coahuila and Texas, who on the 
publication of this law are settled in any town frontier to the sa- 
vage tribes, and have a fixed residence of twenty-four, thirty-five 
and forty years, having sustained the said towns with their arms 
and their toils shall be favored with a concession of a part of 
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the dues belonging to the State rents, for a sitio and a labor in 
the following proportions: those of twenty-four years shall pay 
one-half; those of thirty-five, one-third; and those of forty shall 
be exonerated from the payment. 

Arr. 13. The lands acquired by virtue of the preceding Arti- 
cle shall be alienable only after four years cultivation. 

Art. 14. Should the individuals mentioned in Article 12, have 
more than one sitio and one labor to receive, they shall be subject 
to the provision of the Colonization Law, observing the same for 
acquiring the lands, the tax whereof is remitted in their favor. 

Arr. 15. To obtain the favor mentioned in Article 12, a certifie 
cate from the Ayuntamiento shall be presented to the respective 
Commissioners, wherein the number of years the petitioner has 
been settled is specified, and the services he has rendered; said 
document shall be written without any other fees than the cost of 
the paper. 

Arr. 16. The Commissioner shall forward the said certificates 
to the Executive for the proper determination or decree thereon ; 
it being borne in mind that this favor shall be accorded only to 
true merit. 

Art. 17. The provisions of the five preceding articles shall be 
understood as*not being to the injury of the steps now taking in 
solicitation of the grant of lands. 

April 1st, 1830. 


Decree No. 177. 


Art. 1. The Executive is hereby authorized to alienate the 
lands that pertained to the extinguished Missions, conforming in 
so doing to the Colonization Law of the 24th of March, 1825. 

Art, 2. The town property or securities that pertained to said 
Missions, shall be sold at public auction according to law. 


April 29th, 1831. 


Decree No. 190. 


Arr. 1. To any Mexicans, who on the publication of this law 
shall resolve to settle any of the vacant lands thereof, the State 
hereby tenders its protection and aid. 

Art. 2. Any Mexican, or Mexicans who offer to effect at their 
own expense the removal of ninety families at least, shall present 
themselves to the Executive, with whom they shall ratify their 
contracts according to this law, and shall fulfil the said contracts 
within the term of four years. Those who do not settle the afore- 
mentioned number of families, shall forfeit the rights and privi- 
leges granted them by this law. 
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ART. 3, As soon as thirty families are collected, the formal es- 
tablishment of the new town shall be commenced on the site most 
appropriate in the judgment of the Executive, or person commis- 
sioned by him for the purpose; and four square leagues shall be 
assigned for each new town, whose area may be of a regular or 
irregular figure, as the local situation shall require. 

Art. 4. Should any of the sites designed for founding a new 
town consist of land already appropriated, and the establishment 
be of evident general utility, it may be taken notwithstanding, 
observing the provision made by the Constitution in restriction 
fourth, of Article 113. 

Arr. 5. The Executive, pursuant to the contract ratified by 
the Empresario or Empresarios, and for the better situation and 
formation of the new towns, and exact distribution of lands, lots, 
and water, shall commission a person of his confidence, a Mexi- 
can born, and not enjoying any special immunity, to act agreeably 
to the instructions of the 4th of September, 1827, so far as they 
are not opposed to this law. 

Art. 6. In towns which admit of canals, (for irrigation) said 
canals shall be made at the expense of the persons interested. 
The Commissioner shall divide them into channels or drains, pro- 
curing to have them made half a vara in width at least, and the 
same in depth, assigning one for the use of the town, and the rest 
for that of the fields in cultivation. 

Art. T. In the distribution of lands and waters, the Empresa- 
rio and new settler shall be subject to no other expense than the 
legal charges paid to the Commissioner and Surveyor. 

Art. 8 To each of the families comprised in the contract 
mentioned in Article 2, one day for watering, and one labor shall 
be granted, or two labors, should the land be temporal, (land cul- 
tivated during ordinary rains,) and a lot sixty yards square, 
whereon said family shall erect a dwelling within two years, 
otherwise they shall forfeit the privilege. Should a family have 
neat stock, horse-kind or small stock, exceeding one hundred 
head of the two former kinds, or six hundred of the latter, the 
same shall be entitled to one sitio of grazing land. 

Arr. 9. A square of land measuring one league, consisting of 
five thousand varas on each side, or what is the same thing, a 
superficies of twenty-five million square varas, shall be called a 
sitio, and this shall be the unit for enumerating one, two, or more 
sitios, in the same manner as one million square varas, or one 
thousand varas on each side, which shall constitute a labor, shall 
be the unit for reckoning one, two, or more labors. The vara 
for this measure shall consist of three geometrical feet. 
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Art. 10. This law shall grant to Empresarios, for every ninety 
families they settle in the new town, four sitios of grazing land, 
and three watering days from the aqueducts, or canals, that can 
be applied to the cultivation of the land pertaining to their Æm- 
presa; but they shall receive premium only in the ratio of ninety 
families, although they should introduce more, and they shall be 
entitled to no prize land, for a fraction not amounting to ninety. 

ArT. 11. Neither the Commissioner, or any other authority, 
shall grant another lot to the same person, until he shall have 
built upon the first. l 

Arr. 12. Any Empresario who in consideration of the families 
he settles shall acquire agreeable to Article 10, more than eleven 
sitios, shall alienate the excess within nine years; and should he 
not, the respective political authority, shall sell the same at public 
auction and deliver the proceeds to the owners thereof after 
deducting the costs of sale. 

Arr. 18. The Government may sell to Mexicans the lands 
they solicit, taking care that more than eleven leagues are not 
united in the same hands, and on the positive condition that by 
the fourth year, from the acquisition thereof, the purchaser shal! 
have introduced upon said land at least thirty head of large, or 
two hundred of small stock for each sitio. The purchaser shall 
deliver one-fourth of the value of the land granted to the State 
Treasury, or where the Executive designates, at the time of the 
sale; and the remaining three-fourths shall be paid, the first on 
the second, the second on the third and the last on the fourth 
year, under penalty of forfeiting the right acquired in the part 
wherein this provision is not fulfilled. 

Arr. 14. Within the ten littoral leagues upon the coast of the 
Gulf of Mexico, the price of each sitio shall be two hundred dol- 
lars for grazing and three hundred for tillage land not irrigable. 
In the rest of the department of Bexar, the price thereof shall be 
one hundred dollars for the former and one hundred and fifty for 
the latter kind of land; and that of the other vacant lands of the 
state fifteen dollars a sitio for the former and twenty for the latter. 

Art. 15. Lands, whose local situation admits of canals and 
not designed for towns, may be sold by the Executive to Mexi- 
cans only, at three hundred dollars each sitio in the department 
of Bexar, and at two hundred in the others of the state; to be 
paid as Article 13 provides and under the same penalty imposed 
therein; on the express condition that by the fourth year from the 
acquisition thereof the purchaser shall have cultivated one-eighth 
of the land and the same shall be observed with respect to the 
tillage land, not irrigable, mentioned in the preceding Article. 
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Art, 16. No change shall be made with respect to the con- 
tracts which the Executive has ratified, on the concessions stipu- 
lated to purchasers, or settlers, by virtue of Decree No. 16, of the 
24th of March, 1825: but the Executive shall take care that with- 
in eighteen months from the publication of this law, the purchasers 
enter in possession of the land which he has granted them. ‘Those 
who shall hereafter ratify new contracts, or acquire new conces- 
sions by purchase, shall be required, the former to have introduced 
one-sixth of the families contracted, within eighteen months from 
the ratification of the contract; and the latter to enter im posses- 
sion of the land acquired, within the same term; under penalty of 
forfeiture for the non-fulfilment thereof. 

Arr, 17. All new towns, shall be free from taxes of whatever 
denomination for the term of ten years, reckoned from the time 
they are founded, with the exception of those that may be gener- 
ally levied to prevent, or repel foreign invasion. 

Art. 18. Families, that remove to any of the new towns to 
settle therein, shall always be permitted to do so, and in consider- 
ation thereof shall be entitled to the privileges granted to new 
settlers by this law; for which purpose they shall appear before 
the Commissioner, and in his default, the respective political 
authority, that the subject may be communicated to the Executive, 
and their corresponding concession accorded. 

Arr. 19. No new settler, Mexican or foreigner, shall, under any 
title, or pretence, sell, or alienate the land or water that falls to 
his share, until after six years from the time of taking possession. 

Art. 20. Mexicans, or foreigners who undertake to colonize 
with foreign families, whose introduction is not prohibited by the 
General Law of the 6th of April, 1830, shall be entitled to the priv- 
ileges granted by Article 6th of the present Law. 

Art. 21. The distribution of lands and waters to the foreign 
families mentioned in Articles 18 and 20, shall be made agreeably 
to Article 8, should they possess the merit required by this Law ; 
and they shall pay the State for the same, one-third less than the 
price specified in Article 14, and in the following manner; one- 
half the amount in two, and the remainder in six years from the 
time of taking possession. 

Art. 22. To the families, mentioned in the preceding Article, 
should they possess the number of head of large and small stock, 
required in the second part of Article 8, half a sitio of grazing 
land shall be granted. 

Arr. 23. The Ayuntamiento, each in its own limits, shall collect 
the aforesaid funds gratis, by a committee appointed from within, 
or without their own body, and remit them as fast as collected to 
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the depository or Treasurer of their funds and means, who shall 
give the corresponding receipt, for no other compensation than 
two and a half per cent. which is all that shall be paid him; and 
who shall hold the said funds at the disposal of the Executive, 
giving an account monthly of the amounts received and remitted, 
and of any. negligence, or fraud he observes in their collection. 
For the management of the Treasurer and Committee, these offi- 
cers themselves, and furthermore the individuals of the Ayunta- 
miento that shall appoint them, shall be held responsible with their 
property: and that this responsibility may always be effectual the 
said appointments shall be made viva voce, and notice thereof shall 
Immediately be given to the Executive. 

Arr. 24. Foreigners, to be admitted as new settlers, shall fur- 
nish adequate proof to the Commissioner and under his responsi- 
bility, of their christianity and good moral character: these indis- 
pensable requisites shall be made to appear in the manuscript 
mentioned in Article 9, of the instructions of the fourth of Septem- 
ber, 1827. 

Art. 25. The Executive shall take care that within twenty bor- 
der leagues fronting upon the United States line, and ten littoral 
leagues upon the coast of the Gulf of Mexico, no settlements are 
made that are not composed of two-thirds Mexicans, previously 
obtaining by request the approval of the national Executive, to 
whom he shall forward all petitions made on the subject, accom- 
panied by his report, whether the Empresarios are Mexicans or 
foreigners. 

Arr. 26. In the distribution of lands, native Mexicans shall be 
preferred to foreigners, and no other distinction shall be made be- 
tween the former than such as is founded in their special merit 
and services rendered the country, or in equal circumstances, a 
residence in the place where the lands are situated. 

Agr. 27. The Indians of all nations bordering on the State, as 
well as the wandering tribes within the same, shall be admitted in 
market exempt from all duties in their traffic in the effects of the 
country ; and should any of the same being attracted in this man- 
ner, and by the mildness and confidence with which they shall 
otherwise he treated, wish to establish themselves in any of the 
settlements, after declaring themselves in favor of our institutions 
and religion, they shall be admitted and share the same quantity 
of land as the other settlers mentioned in this Law ; native In- 
dians to be distinguished as Mexicans, and border Indians as for- 
eigners, and the former shall not be required to furnish any stock. 

Arr. 28. That no vacancies be left between the tracts, which 
shall be carefully avoided in the distribution of lands, they shall 
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be distributed in squares or other forms, although irregular, should 
the locality so require: and to prevent litigation and dispute in 
making the distribution aforesaid, as well as in the designation 
_of sites, whereon new towns are to be founded, the adjoining pro- 
prietors, should there be any, shall be previously notified. 

Arr. 29. The survey of vacant lands, that shall be made upon 
the borders of any river, running rivulet, or creek, or lake, shall 
not exceed one-fourth of the depth of the land granted, should the 
land permit. 

Art. 30. Should any appropriated land be taken possession of 
through error in the concession, on proof thereof an equal quan- 
tity of land entirely vacant shall be granted to the person who ob- 
tained the same, and moreover he shall be indemnified by the 
owner of the land aforesaid agreeably to a just estimate made by 
competent judges and according to Law, for the expense he has 
incurred in the improvements that appear thereon. 

Art. 31. Every new settler, from the time of his settlement, 
shall be permitted to dispose of his land, although it shall not be 
cultivated, by testament made in conformity to the laws that are 
now, or shall be hereafter in force; and should he die intestate, 
his lawful heir or heirs shall succeed him in the enjoyment of his 
rights and property, assuming in both cases the obligations and 
conditions incumbent on the respective grantee. 

Art. 32. Land, acquired by virtue of this law, shall from no 
cause be transferred in mortmain ; and those who have acquired 
by purchase shall not alienate their land without having complied 
with the provision made in Article 13 of the present law. 

Art. 33. New settlers, who shall resolve to leave the state to 
establish themselves in a foreign country, shall be at liberty to do 
so with all their property; but after thus leaving, they shall no 
longer hold their land; and should they not have previously dis- 
posed of the same or should not the alienation be in conformity to 
Article 19, it shall become entirely vacant. 

Art. 34, The Executive, in connection with the respective 
vicarial ecclesiastics, shall take care that the new towns are ade- 
quately supplied with curates, and with the concurrence of the 
said authority, shall propose their salary to Congress, which shall 
be paid by the new settlers. 

Art. 35. The new settlers, in respect to the introduction of 
slaves, shall conform to the laws that are now, or shall be here- 
after enacted on the subject. 

Art. 36. Servants and day laborers, hereafter introduced by 
foreign colonists, cannot be obligated by any contract to continue 
in the service of the latter longer than ten years. 

3” 
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Arr. 37. The commissioner, or commissioners, who shall be 
appointed agreeably to this law, shall not be suspended in their 
functions by any other authority than that of the Executive. The 
Judges within whose jurisdiction the commissioners officiate, shall 
confine themselves to giving information with respect to the bad 
management they observe in said commissioners. 

Art. 38. Decree No. 16, of the 24th of March, 1825, is hereby 
repealed. 

April 28th, 1832. 
Decree No. 272. 

Arr. 1. The vacant lands of the state shall be sold at public 
auction. 

Arr. 2. A vara of three geometrical feet, and a mile consisting 
of a thousand varas, shall be the unit for lineal measure; and a 
millonada containing a million square varas, or what is the same 
thing, a square measuring a thousand varas on each side, shall be 
the unit for area measure. 

Art. 3. The lands shall be sold at public auction by order of the 
Executive when he thinks proper to order those of any district to 
be surveyed and sold, or on notice from any person interested in 
purchasing any land, which he may point out, and of which he may 
request a survey. 

Art. 4. The lands in both cases shall be surveyed in parcels not 
exceeding a millonada, and after they are surveyed, the sale, and 
day whereon it is to be made, shall be advertised for three months, 
posting written slips for that object in all the municipalities of the 
department to which the lands belong, and in those of the two 
nearest departments; and should it be in Texas, in all those of 
the three departments; describing said lands in general terms, and 
giving notice of the place where they lie. 

Art. 5. The day appointed for the sale having arrived, they 
shall be offered at public auction in millonadas, or fractions of a 
millonada, and adjudged to the highest bidder, provided that the 
bid does not fall short of the minimum price. 

Arr. 6. The minimum price in Texas shall be ten dollars for 
each millonada, payable in three instalments; the first in hand, 
the second at the expiration of the first, and the third of the 
second year, under penalty of forfeiting what has been paid and 
of the title becoming null in case of non-fulflment; and the pur- 
chaser may pay the whole in advance, should it thus suit his con- . 
venience. 

Art. 7. In the, other departments of the state the minimum 
price shall be four dollars for the first year from the publication of 
this law, six the second, eight the third, and ten for subsequent 
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years, payable in the same manner, and with the same conditions 
as provided in the foregoing Article. 

Art. 8 Foreigners, who wish to become purchasers shall 
make oath to obey and sustain the Constitution and Laws of the 
Republic and those of the State they adopt as their country ; and 
having complied with this requisite they shall be considered as 
Colonists of said State, and in pursuance-thereof naturalized; at 
the expiration of one year; before which period their titles can- 
not become perfected. 

Art. 9. Purchasers not belonging to the State shall settle 
therein with their families, if they have any, within one year, under 
penalty of forfeiting the lands purchased and what they shall have 
paid thereon. 

Art. 10. No person shall be molested for political and religious 
opinions, provided he shall not disturb the public order. 

Art. 11. The same person shall not be permitted to purchase 
more than two hundred and seventy-five mallonadas, and no Cor- 
poration, or Company, shall be allowed to purchase. 

Art. 12. For this object, every purchaser, on receiving the 
title to his land, shall declare under oath that he has not purchased 
for another person but for himself only, or as attorney of another, 
whom he shall make known by his entire name; and in that case 
the title shall not be issued until the true purchaser appears to 
receive it in his own name, which he shall do within one year 
under penalty of forfeiting his right, and what shall have been 
paid, 

SECTION II. 

Art. 13. For the proper regulation and better administration of 
this department, there shall be two (General Commissioners, to be 
appointed by the Executive, one for Coahuila, the other for Texas. 

Art. 14. There shall also be such number of subordinate Com- 
missioners as the Executive shall deem proper, and he shal! as- 
sign them in their commissions the limits of the district wherein 
they are to exercise their functions. 

Arr. 15. The attributes and duties of the subordinate Com- 
missioners, shall be as follows:—To fulfil the orders and instruc- 
tions of the Executive and the respective General Commissioners. 
Appoint Surveyors duly qualified, on their responsibility, and ad- 
minister them the oath specified in Article 19.—Cause the lands 
to be surveyed in accordance with the provision of Articles 3 and 
4,—Keep a bound book of common paper for carefully recording 
the surveys therein, adding a Map of the same, and signing the 
recital with the surveyor who made the survey, and witnesses who 
accompanied him :—Form a general Map of his district, whereon 
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the particular surveys, and sales that shall have been made, shall 
be noted down.—Furnish the advertisements mentioned in Article 
4, and direct them to the respective Alcaldes that they may cause 
them to be posted up in the most public and usual place.—Sell 
the lands as provided in Articles 1,3, 4, 5,6 and 7.—Keep 
another bound book, wherein he shall specify all the sales he 
shall make, minutely describing the lands and surveys thereof, 
with a Map, and stating the price of the sale, which he shall sign 
with the purchaser and witnesses. Furnish the purchaser, with- 
out delay, a certified copy of said recital, with a Map, and should 
the lands be in different places, a separate certificate for each. 
And forward to the General Commissioner the Map of his district, 
and give to said Commissioner and to the Executive such infor- 
mation as they shall request. 

Art. 16. The powers and duties of the General Commissioners 
shall be as follows: To conform entirely to the orders and 
instructions of the Executive and submit to him whatever infor- 
mation he requests, and what is proper with regard to lands, 
which in his opinion may be, and ought to be sold, paying strict 
attention to the time specified, whereon the Colonization contracts, 
entered into previous to the publication of this law, are to expire. 
Issue to purchasers in the name of the state the titles to the land 
sold in accordance with the certificates they present him from the 
subordinate Commissioners; describing the lands and surveys 
thereof, and expressing the amount for which they were sold. 
Administer the oath mentioned in Article 12, and, as the case may 
be, that prescribed in Article 8, previous to issuing to a purchaser 
his titles being a foreigner. Record said titles in a bound book 
which they shall keep for the purpose, causing the persons in- 
terested and witnesses also to sign the registers. To require of 
the subordinate Commissioners such information as they think 
proper, and give them the necessary instructions, receiving from 
them the Maps of their districts. And to form Archives of the 
whole. 

Art. 17. The titles shall be issued on paper of the seal corres- 
ponding to the amount negotiated in conformity to the existing 
laws 

ART. 18. There shall be a Collector in each department of the 
state, appointed by the Executive; and their duties shall be as 
follows: To bird themselves responsible to the satisfaction of 
the Executive, and reside at the place he designates. Collect and 
receive of purchasers the price of the lands in conformity to 
Articles 5, 6 and 7, writing out at the bottom of the titles which 
said purchasers shall present them from the General Commis- 
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sioners, the corresponding receipt which they shall sign with 
witnesses. And furthermore, to make all the liquidations and 
collections of what shall be due the state on any ground whatever, 
unless the respective authority shall otherwise direct. Record 
said titles in a bound book, which they shall keep for that object, 
stating the survey and price thereof. And signing the same with 
witnesses. To notify the payment at such times asthe Executive 
designates, and whenever he requests. 

Arr. 19. The surveyors shall make oath before the respective 
Commissioner, truly and faithfully to discharge the duties of their 
office. 

Art. 20. The course of the lines shall be determined by the 
magnetic needle, and care shall be taken to determine its varia- 
tion from the pole in the district where the surveys are made. 

Art. 21. The surveys shall be made with great caution, with 
metallic chains made for the purpose, and care shall be taken that 
the place of beginning the survey of each parcel of land be estab- 
lished with certainty, taking the bearings and distances of two 
permanent objects at least. 

Arr, 22. Lands fronting on permanent creeks, rivers, large 
lakes, bays, and the sea-shore, shall run back double the extent of 
their front. 

Arr. 23. To avoid litigation and future difficulties, the respec- 
tive authorities shall present to the subordinate Commissioner, as 
soon as he enters on the discharge of his duties, all the titles and 
grants of land heretofore made, that he may note down the same 
in the respective book, and cause such surveys as should not be 
distinct, to be rectified, that they may not interfere one with 
another. 

Arr. 24, Should the documents mentioned in the preceding 
Article be in possession of private individuals, they shall present 
the same for the aforesaid object within one year, under penalty 
of forfeiting the right, should the lands be granted to other per- 
sons for want of this knowledge. 

Art. 25. The surveyors shall receive from the purchasers of 
lands twelve reals for every thousand varas of lineal measure. 

Art. 26. The subordinate Commissioners shall receive in the 
same manner, five dollars for each certificate they shall issue of 
the sales they make. 

Art. 27. The general Commissioners shall receive eight dollars 
for every title they give. 

Arr. 28. The Collectors shall receive a compensation of six 
per cent. on the sums they collect and receive. 

Art. 29. All the instructions for Commissioners issued prior to 
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this decree, so far as they are opposed to the same, are hereby re- 
pealed; and Decrees, numbers 62 of the 15th of May, 1828, 190 
of the 28th of April, 1832, and 128 of the 7th of April, 1830, 
are likewise repealed, with the exception of the last six Articles 
of the latter, which shall continue 1n force. 

‘Arr. 30. Hereafter no Colonization Contract shall be made, 
and those heretofore made shall be strictly fulfilled, and in entire 
accordance with the law of the 24th of March, 1825. 


Section III, 


Arr. 31. No petition for prolonging the time in contracts shall 
be passed to Congress by the Executive, unless authenticated so 
as sufficiently to prove that the persons interested have expended 
ten thousand dollars at least for carrying their engagements into 
effect, and that the non-fulfilment thereof has consisted solely in 
insuperable obstacles interposed by the Mexican authorities. 

Art. 32, To the inhabitants of the frontier of Nacogdoches, 
and those residing east of Austin’s Colonies, titles shall be issued 
to the lands they occupy, according to Article 16 of the Coloniza- 
tion Law of the 24th of March, 1825, and the resolutions of the 
General Government of April and August, 1828: and the Execu- 
tive shall appoint one or two Commissioners for that object, who 
without any delay shall execute the same at the expense of the 
persons interested; and the titles heretofore legally issued are 
hereby confirmed. 

Art. 33. The other colonists of the State, who, having emi- 
grated separately, and at their own expense, within the six first 
years from the establishment of any colony, should not have re- 
ceived the augmentation conceded by said Article 16 of said Col- 
onization Law, shall manifest the same to the Executive, through 
the channel of the political chief. 

Art. 34. To resolve in regard to said claims, the Executive 
shall appoint three Commissioners, who, citing the respective Em- 
presario, shall give the colonists a verbal hearing, and decide by 
majority of votes whether the claimant be entitled to the augmen- 
tation. Should it be decided in the affirmative, they shall give 
the party the corresponding certificate. 

Arr. 35. Said party shall present himself to the Ayuntamiento, 
specifying the land which he solicits, and requesting a Surveyor 
to be appointed to run off the same; and that being done, the 
said Ayuntamiento shall issue him the title, giving notice to the 
Executive through the ordinary channel. 

Art. 36. Settlers who shall have received titles to their lands 
may sell them at any time, and the purchaser shall remain with 
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the charge of fulfilling the duties of the vender to the State, and 
the land shall be liable for the responsibility. 
March 26th, 1834. 


Decree No. 287. 


The laws in ‘respect to alienation of vacant lands are hereby 
dispensed with, to enable the Executive, in the manner and on 
the terms he shall consider advantageous to the State, to negotiate 
with the national Executive, those of which he may stand in need. 

May 2d, 1834. 
Decree No. 289. 

The favor mentioned in the six last articles of the law No. 128 
of the 7th of April, 1830, shall be understood only in respect to 
the price of lands acquired, until the publication of the decree of 
the 26th of March last. 

May 3d, 1834. 


Decree No. 293. 

Art. 1. The Executive, for attending to the present public ex- 
igencies of the State, may dispose of the vacant lands thereof to 
the amount of four hundred sitios. 

Art. 2. He shall regulate the colonization of said lands on the 
basis and conditions he shall judge proper without subjection to 
the provision of the law of the 26th of March of the year last past. 

Art. 3. The Executive shall dictate the necessary measures 
for the collection of all sums due the State, from whatever source 
they are to come. 

March 14th, 1835. 


- Decree No. 295. 


The power conceded to the Executive for disposing of four 
hundred sitios of the vacant lands of the State, by the law of the 
14th instant, shall be understood as subject to the general laws of 
the Union. 

March 30th, 1835. 


Decree No. 299. 


Art. 1. The Executive cannot dispose of the four hundred 
sitios of land, mentioned in Article 2d of the law of the 19th of 
April, 1834, except solely for the object which said lew deter- 
mines. 

Art. 2. Agreeably to the aforementioned law, the Executive 
has been and is authorized to contract the aforementioned lands, 
or to distribute them, as he shall think most proper, among the 
militia-men, who prosecute the war against the savages. 
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Arr. 8. Not only the militia of the departments where hostili- 
ties are committed shall be destined to the chastisement of the 
savages, but also that of the other departments of the State, im the 
event it should be necessary in the opinion of the Executive; and 
they shall be paid in the same manner as the former. 

April 14th, 1836. 


Decree No. 309. 

Arr. 1. All persons or families now residing in Texas, and 
who shall have emigrated previous to the date of this law for the 
purpose of settling in the country, and who have not received 
lands according to the Colonization Laws, are hereby declared to 
be entitled to the portions designated by the law of the 24th of 
March, 1825, provided that they possess the qualifications therein 
described. 

Arr. 2. Those favored in the preceding Article, who emigrated 
previous to the 28th of April, 1832, shall pay as an acknowledg- 
ment, at the time of receiving their titles, the amount specified in 
Article 22d, of the law of the 24th of March, 1825, and those who 
came since, at the rate of sixty dollars a sitio for grazing, and five 
dollars a labor for temporal land. 

Art. 3. The Executive shall appoint a Commissioner for each 
of the three departments of Texas, to issue the titles, correspond- 
ing to the persons mentioned in this law, agreeably to the Com- 
missioners’ instructions of the 4th of September, 1827, without 
being subject to the additional Article. Said Commissioners shall 
be paid by the persons interested agreeably to the provisions made 
by decree of the 15th of May, 1828. 

Arr. 4. The Executive shall take the proper measures in order 
that this law may be carried into effect as soon as possible. 


May 2d, 1835. 
Decree No. 314. 


Art. 1. In the Colonization Contracts that are now pending 
and required to be fulfilled in conformity to the law of the 24th of 
March, 1825, the additional Article to the Commissioner’s instruc- 
tions of the 4th of September, 1827, so far as it requires the con- 
sent and approbation of the Empresarios, shall not be in force. 

Arr. 2. Empresarios have no right to exact any kind of com- 
pensation of families or persons who have not emigrated to the 
country at their expense, even should they have acquired lands 
within the limits of their Empresas. 

Arr. 3. No change shall be made in any of the possessions 
that should have been given with the consent of the Empresarios, 
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or without it, provided that the express concession of the Execu- 
tive and the other formalities the laws provide, shall have preceded. 

Arr, 4, Should the foregoing Article result to the prejudice of 
the Empresarios in the occupation of lands already distributed, 
they shall be allowed the sole recourse of being compensated by 
the Executive with other vacant lands, sufficient for placing the 
families for which they contracted. ) 

May 16, 1835. 
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MISCELLANEOUS ARTICLES RELATING TO LAND TITLES. 


- & Ordinance granting Bounties of Land to Volunteers.” 


Whereas many individuals from the United States and else- 
where, have left their homes of peace and comfort, to volunteer 
in the service of this country, and endured the hardships and 
perils of war in its struggles against Mexican tyranny: and by 
their generous patriotism and gallant conduct in the field earned 
our warmest gratitude : 

Therefore, Resolved, That bounties of land be granted, and 
are hereby granted to said volunteers, as follows, to wit: 

To all who are now in service, and shall continue in service 
faithfully during the war, twelve hundred and eighty acres. 

To all who have served faithfully, or who shall have served 
faithfully for a period not less than six months, six hundred and 
forty acres. 

To all who have served faithfully for a period not less than 
three months, three hundred and twenty acres. 

To all who shall enter the service previous to the first day of 
next July, and shall continue in service faithfully during the war, 
provided the war shall continue for a period more than six months, 
nine hundred and sixty acres. 

To all who shall enter the service after the first day of next 
July, a quantity proportioned to their services, and to be here- 
after determined. 

Resolved, That the lawful heir or heirs of all such volunteers as 
may have fallen, or may hereafter fall in the present contest with 
the Mexican government, or who may have died, or may hereafter 
die, from any accident while in the service of the country during 
the war, shall be granted the quantity of land which would have 
been due the deceased under the colonization laws, as established 
by the laws of the land, had he survived,—that is to say: One 
league and labor [four thousand six hundred four acres] fora man 
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of family; and one-third of a league [one thousand four hundred 
seventy-six acres] for a single man. Also, that the said heir or 
heirs shall receive, in addition to the land granted as aforesaid, a 
bounty of six hundred and forty acres, as decreed by the Council 
at San Felipe, on the eleventh day of December, 1835. 

Resolved, That every applicant for land under these claims, 
shall present a certificate from the proper oficer, under whose 
command he served, of the time of his service, faithful discharge, 
&c., and such further evidence as may be considered sufficient ; 
and that the said evidence shall be presented to a land commis- 
sioner, or such proper agent as may be established by law, to 
establish the correctness of the claims. Also, that these claims 
may be located in any unappropriated and vacant land in the 
country; but no single grant shall be located in more than one 
body, nor any grant of one thousand two hundred eighty acres in 
any other form than two equal squares, nor any grant of nine 
hundred sixty acres in any other form than a square of six hun- 
dred forty acres, and another of three hundred twenty acres; nor 
any grant of six hundred forty acres in any other form than a 
square; nor any grant of three hundred twenty acres in any other 
form than a square. ‘The expenses of surveying, office fees, &c., 
shall be borne by the claimant. 

Resolved, That no bounty of land, as herein specified, shall be 
construed so as to affect the rights and privileges to lands under 
the colonization law, as established by the law of the land, of any 
said volunteer, any more than if it had not been granted. 

Resolved, That said volunteers shall, im case they by error 
locate any said claims upon lands previously held by legal titles 
or possession, be allowed to lift said location, and again locate 
said claim upon any vacant land in the republic. 

Passed in Convention, March 16, 1836. 
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The Statutes passed since the adoption of the Constitution at 
the various sessions of Congress, and which are only referred to 
in the Digest, are as follows: 


No. I.—* Joint Resolution in relation to the service of Volun- 
teers, &c.” l 

Szo. 1. Resolved by the senate and house of representatives of the 

republic of Texas in congress assembled, ‘That the pay of volun- 

teers from the United States and elsewhere, shall commence from 

the time of their embodying and leaving home, provided said 


APPENDIX No. XII, 299 


time shall not exceed sixty days prior to their being mustered into 
the service of the republic of Texas, at which time their term of 
service will commence. 

Sec. 2. Be it further resolved, That the provisions of the or- 
dinances granting the lands to volunteers from the United States 
and elsewhere, be so construed as to extend to all who have ren- 
dered service as volunteers in the army of the republic of Texas. 

Src. 3. And be tt further resolved, That all volunteers who en- 
tered the service of the republic of Texas since the first day of 
July last, shall be entitled to the same pay and bounties of land 
as those who entered the service prior to that time. 

November 24, 1836. 


No. IT.— An Act relinquishing one league and labor of Land to 
Michael B. Menard and others, on the east end of Galveston 
Island.” 


Sec. 1. Be it enacted by the senate and house of representatives 
of the republic of Texas, in congress assembled, That all the right, 
title, and claim which the government of Texas has to one league 
and one labor of land, lying and situate on, and including the 
east end of Galveston Island, be, and the same is hereby relin- 
guished, in favor of Michael B. Menard, and such associates as he 
may hereafter include, and all the right, title, and interest which 
the government of Texas now has in, and to said land, is hereby 
vested in the said Michael B. Menard, and such associates as he 
may hereafter include: Provided, that nothing herein contained 
shall affect the vested rights of third persons. 

Src. 2. Be a further enacted, That the president shall issue 
to the said Michael B. Menard, and such associates as he may in- 
clude, a quitclaim title to said land, in the name of the republic of 
Texas. 

Sec. 3. Be it further enacted, That no quitclaim title shall be 
issued by the president, until the receipt of some authorized agent 
of Texas shall be deposited in the office of the secretary of the 
treasury, acknowledging the receipt, from the said Michael B. 
Menard, of fifty thousand dollars in cash, or approved accept- 
ances in New Orleans. 

Sec. 4. Be it further enacted, That should the said Menard 
not pay, or cause to be paid, to some authorized agent of Texas 
in New Orleans or Mobile, the sum of thirty thousand dollars in 
cash, or approved acceptances, by the first day of February next, 
in the city of New Orleans, then and in that case, this act shall 
be considered a dead letter, and no such right or title shall vest in 
the said Menard or his associates, except at the option of the goy- 
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ernment, which shall be manifested by the acceptance or rejection 
of said thirty thousand dollars, as aforesaid, after that time; and 
a special pledge is retained on the property for the faithful pay- 
ment of the further sum of twenty thousand dollars, and which if 
not paid within two months after the first payment of thirty thou- 
sand dollars, the government shall have the right to pay back the 
thirty thousand dollars, and declare this act a dead letter. 

Sec. 5. Be wt further enacted, That the government of Texas 
reserves to itself, all that tract of land from the extreme east end 
of the Island of Galveston running west on the north side of the 
Island until it strikes a Bayou a short distance above the present 
fort, thence up said Bayou to its source, thence in a straight line 
across the Island to the Gulf, containing fifteen acres more or less ; 
also one block of lots ina suitable part of the town for a Custom 
House and other public uses, to be selected by an agent to be ap- 
pointed by the president for that purpose; to be selected on or 
before the first day of public sale of lots at that place. 

Sec. 6. Be it further enacted, That if the said M. B. Menard 
and his associates should fail to comply with the requisitions of 
this act, they shall forfeit and pay to the government of Texas ten 
thousand dollars, recoverable in any court having cognizance over 
the same. 

Sec. 7. And be it further enacted, That David White of the 
city of Mobile be, and is hereby appointed a special agent to 
carry into effect the provisions contained in the fourth section of 
this act. 

December 9, 1836. 


No. III.—tAn act to dispose of Galveston and other Islands of 
the Republic of Texas.” 


Be vt enacted by the Senate and House of Representatives of the 
republic of Texas, n Congress assembled, ‘That the secretary of the 
treasury be, and he is hereby authorized and required to cause the 
Island of Galveston except the league and labor sold to M. B. 
Menard and associates, and all other Islands within this republic 
to be surveyed in lots not less than ten nor exceeding forty acres 
each, and that he cause the same to be sold at auction to the high- 
est bidder, on the second Monday of November next at the state 
house in the city of Houston, the proceeds of the sale to be paid 
in specie or the notes of current and specie paying banks, in the 
following manner, to wit: one fourth part thereof to be paid down, 
and the other three-fourth to be in three equal instalments of three, 
six and nine months. 


Sec. 2. Be tt further enacted, That all persons, aliens not ex- 
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cepted, shall have the privilege of purchasing and holding the 
same, and the president is authorized to issue patents to them ac- 
cordingly. 

Src. 3. Be it further enacted, That the proceeds of the sales 
of all such Islands as may be sold by virtue of this act, shall be 
- applied as follows, to wit: one half to be applied to the purchase 
of arms, munitions of war, clothing and pay for the army, one 
fourth for the navy, and one fourth shall be paid into the treasury 
of the republic to be paid out only for the redemption of the pro- 
missory notes of the government contemplated to be issued by a 
< law previously passed by this congress. 

Sec. 4. Be it further enacted, That the secretary of the treas- 
ury shall cause the aforesaid sale to be published for three months 
previous to the day of sale in New Orleans, Mobile, Charleston, 
Baltimore, Philadelphia, New York, Boston, Nashville, and Louis- 
ville, Ky., papers. > - 

Sec. 5. Be tt further enacted, That the secretary of the treas- 
ury be authorized to pay the expenses of surveying, advertising 
and sale, out of the first money received from the sales aforesaid. 

Sec. 6. Be at further enacted, That if any persons who shall 
purchase any of the aforesaid lots or lands, shall fail to make pay- 
ment of the several instalments in conformity with this act, he or 
they shall forfeit all such sums as they may have previously paid, 
and the lots and lands purchased by such defaulter shall revert to 
the government of this republic. 

June 12, 1837. 


No. ['V.—“An act amendatory to the several acts and ordinances 
granting Bounty Lands.” 


Whereas, much difficulty exists in reconciling the various con- 
flicting laws granting bounty lands to the soldiers and officers who 
have served in the army, and the allowance does not bear an equal 
proportion in many cases to the services rendered, for remedy 
whereof, 

Sec. 1. Be i enacted by the senate and house of representa- 
tives of the republic of Texas, in congress assembled, That the 
laws in existence granting bounty lands to those who have served 
in the army be so amended as to grant to all who have served 
three months in the army, three hundred and twenty acres of land ; 
to all who have served for six months, six hundred and forty acres ; 
to all who have served for nine months, nine hundred and sixty 
acres, and to all who have served twelve months or upwards, 
twelve hundred and eighty acres. 

Sec. 2. Be it further enacted, That in all cases where war- 
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rants for bounty lands have been issued by the secretary of war, 
for less amounts of land than that specified in the first section of 
this act, it shall be his duty to issue warrants for the additional 
quantities allowed by this act. 

December 4, 1837. 


No. V.—“An act granting lands to those who were in the battle 
of San Jacinto and other battles.” 


SEC. 1. Be å enacted, by the senate and house of representa- 
tives of the republic of Texas, in congress assembled, That all 
persons who were actually engaged in the battle of San Jacinto * 
on the twenty-first day of April, eighteen hundred and thirty-six, 
and all persons who were wounded on the twentieth of the same 
month, so as to prevent them from participating in the battle on 
the twenty-first day of April, eighteen hundred and thirty-six, and 
all persons who were detailed by special order of the commanding 
general to guard the baggage at the camp near Harrisburg, be, 
and they are hereby entitled to six hundred and forty acres of 
bounty land, on the following conditions, to wit: That each sol- 
dier claiming land under the provisions of this act, shall produce 
a certificate to the secretary of war, signed by the commandant of 
the company to which said soldier belonged, and countersigned 
by at least one field officer, accompanied by an affidavit by the 
person claiming land under the provisions of this act, that his 
claim is just, true and original, and that he has never presented a 
claim of a like nature for liquidation. 

Suc. 2. And be it further enacted, That the secretary of war be 
authorized and required to issue a land warrant for six hundred 
and forty acres of bounty land to all persons presenting a certifi- 
cate as is required in section first of this act. 

SEC. 3. And be ut further enacted, That the bounty warrants 
and also the patents issued thereon shall state on the face thereof 
for what said warrant or patent was granted. 

Sec. 4. And be it further enacted, That the lands granted by 
this act shall not be subject to sale or alienation, mortgage or ex- 
ecution during the life time of the person to whom such warrant 
or patent shall be granted. 

Sec. 5. And be it further enacted, That all commissioned offi- 
cers coming under the provisions of this act, by producing a cer- 
tificate signed by at least one superior officer, accompanied by an 
affidavit as is required in first section of this act, shall be entitled 
to the benefits of this law, on the same conditions as is required 
in the fourth section of this act. 

Sec. 6. And be it further enacted, That all persons who enter- 
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ed Bexar from the morning of the fifth to the tenth of December, 
one thousand eight hundred and thirty-five, and who actually took 
part in the reduction of the same, also those who were im the ac- 
tion of the nineteenth of March, one thousand eight hundred and 
thirty-six, under the commands of Colonels Fannin and Ward, 
also all those who fell at the Alamo under the command of Bowie 
and Travis, shall be entitled to the.same quantum of land as spe- 
cified in this bill, given to those engaged in the battle of San Ja- 
cinto, subject to the same rules, regulations and restrictions, and 
entitled to all its benefits: Provided, always, that any person who 
emay have participated in both battles, shall only receive as a do- 
nation, one tract or parcel of land of six hundred and forty acres 
and no more. 

Sec. 7. And be it further enacted, That the legal representa- 
tives of those who fell in the storming of Bexar be entitled to se- 
lect and perfect titles for -their benefit by themselves or agent, to 
six hundred and forty acres. 

December 12, 1837. 


No. VI.—Joint Resolution ‘Authorizing the President and Com- 
missioner of the General Land Office to issue titles to pur- 
chasers of lots on Galveston Island.” 


Be it enacted, &c. That the President of the Republic and the 
Commissioner of the General Land Office are hereby authorized 
and required to issue titles to purchasers of lots on Galveston 
Island; provided, that the said purchasers shall deliver to the 
Commissioner a certificate of purchase, with a receipt for the pay- 
ment of the purchase money in full, from the Secretary of the 


‘Treasury. - 
May 9, 1838. 


No. VII.—‘An Act providing for the location of Land Scrip, 
issued by an Act of Congress, dated the 6th day of December, 
1836, and for redeeming the same.” 


Src. 1. Be dé enacted, &c. That from and after the first Thurs- 
day of August next, all Deputy Surveyors be, and they are hereby 
authorized and directed, upon the application of any holder or 
holders of Land Scrip under the before-recited Act, to survey at 
the expense of this Government a sufficient quantity of the va- 
cant land of the public domain within their respective sections, 
when said vacant lands shall be pointed out to them, to satisfy 
such legal claims of all holders of Land Scrip, sold by this Gov- 
ernment, agreeably to law in all respects. 


Src. 2. That it shall be the duty of such Deputy Surveyors to 
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make returns of all such surveys to the County Surveyor of their 
respective Counties. 

Suc. 3. That the Secretary of the Treasury be, and he is 
hereby authorized and required to pay, after the same shall be 
audited, the drafts of the respective County Surveyors for such 
work of his Deputies, at the rate of three dollars per lineal Eng- 
lish mile actually run; as well as three dollars for examination 
and returning said surveys by the County Surveyor. 

Szc. 4. That hereafter it shall and may be lawful for the bona 
fide holder of any Land Scrip, to present the same to the Com- 
missioner for Funding the Public Debt; which said Commissioner 
shall fund the same at the rate of Fifty Cents per acre, and grant 
certificates of Stock therefor. 

Szc. 5. That the thirty-seventh section of the present Land 
Law be and the same is hereby repealed. 

May 18, 1838. 


No. VITI.—*‘An Act providing for the payment of the First Loan ` 
to Texas.” 

Be tt enacted, &c. ‘That to fulfil and carry into effect the Con- 
tract of Compromise made on the first day of April, 1836, between 
the Government ad interim of Texas and the Stockholders i in the 
First Loan, negotiated by the Commissioners of Texas in New 
Orleans, on the 11th day of January, 1836, the President of the 
Republic be, and he is hereby authorized to issue to the said 
Stockholders the Land Scrip as stipulated in said Contract of 
Compromise; provided, the said Scrip shall not be located until 
after the first Thursday in August next; and further provided, 
that no interest shall be allowed on said loan, but that the land 
hereby authorized to be given, shall be in full payment and liqui- 
dation of said loan. 

March 24, 1838. 


No. IX.—‘‘An Act supplementary to an Act ‘providing for the 
location of Land Scrip issued under the Act of Congress, dated 
December 6th, 1836, and for redeeming the same.’ ” 


Be ù enacted, &c. That the provisions of the above recited 
Act do, and they are hereby declared to extend to all Land Scrip 
issued and sold by the authority of the Government of Texas, in 
accordance with law in all respects. 


May 24, 1838. 
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No. X.—‘‘An Act supplementary to an Act ‘granting lands to 
those who were in the battle of San Jacinto and other battles.” 


Sec. 1. Be tt enacted, &c. That the conditions contained in 
the first section of the Act, to which this is 4 Supplement, so far 
as relates to the individuals who were in the action of the 19th of 
March, 1836, under the commands of Colonels Fannin and Warda, 
and also those who fell at the Alamo under the commands of 
Bowie and Travis, are hereby cancelled. 

Sec. 2. That the Secretary of War is hereby authorized and 
required to issue Land Warrants agreeably to all the provisions of 
the aforesaid Act, which are not repealed by this Act, to the legal 
representatives, in the name of the heirs of all persons embraced 
in the first section of this Act, upon the production of satisfactory 
testimony that the persons whom they represent were among those 
who fell in either of the two actions above named. 

May 24, 1838. 


No. XI.—‘‘Joint Resolution providing for issuing Certificates of 
Head-Rights to the heirs of those who fell with or under Fan- 
nin, Travis, Grant and Johnson.” 


Be it resolved, &c. That a Certificate from the- Secretary of 
War shall be a sufficient evidence to any of the Boards of Land 
Commissioners, to grant certificates of Head-Rights to the heirs 
or legal representatives of those who fell while under the com- 
mand of, or with Fannin, Travis, Grant and Johnson, in the 
Spring of 1836. 

May 24, 1838. 


No. XII.—*‘An Act entitled an Act to amend an Ordinance, en- 
titled ‘An Ordinance granting bounties of land to Volunteers.’ ”” 


Be it enacted, &c. That Soldiers’ Claims, or Bounty Lands, 
may be located in manner and form as beaut in the 21st sec- 
tion of an Act entitled “an Act to reduce into one Act and to 
amend the several Acts relating to the establishment of a General 
Land Office ;”’ and all surveys of such claims or Bounty Lands, 
which have been made in accordance with the provisions of said 
21st section of the General Land Law, shall be, and are hereby 
declared legal and valid; provided, that in no case shall the holder 
of Land Scrip be permitted to lay one claim in more than one 
place. 

December 24, 1338. 
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No. XTI.—“An Act entitled an Act to extend to late Emigrants, 
or those who may emigrate within a specified time, a donation 
of land.” 


Sec. 1. Be tt enacted, &c. That every person who emigrated 
to this Republic since the first day of October, A. D. 1837, or 
who may emigrate to this Republic by the first day of January, 
1840, who is a free white person and the head of a family, and 
who actually resides within the Government with his or her family, 
shall be entitled to a Conditional grant of 640 acres of land, by 
paying the fees of Office and Surveying. ‘The condition of the 
said grant shall be, that both Grantee and his or her family shall 
remain and reside permanently within this Republic, and do and 
perform any and all duties required of other Citizens, for the term 
of three years; after which time he or his legal representatives 
shall receive from the Government an Unconditional Deed for said 
Grant of Land; provided, that no sale of said claim to land by 
the individual, entitled to the same of this Government, shal] be 
valid in law and binding upon the person selling the same, until 
an Unconditional Deed shall be obtained by the Grantee for said 
land; and in no case whatever shall a grant of that description 
be made, unless it be satisfactorily proven that all the conditions 
and provisions of the law have been complied with. And all 
single free white male persons, of the age of seventeen and up- 
wards, who have emigrated to this Republic since the first day of 
October, 1837, or who may emigrate to this Republic by the first 
day of January, 1840, shall be entitled to 320 acres of land; 
and all laws and parts of laws contrary to the meaning and pro- 
visions of this Act are hereby repealed. 

Sec. 2. That all permanent resident citizens of Texas, who 
have or may arrive to the age required of Emigrants by the above 
section of this Act, shall be entitled to the same quantity of land as 
Emigrants upon the same conditions that Emigrants are. 

Sec. 3. That all officers and soldiers who engaged in the ser- 
vice of Texas previous to the first of March, 1837, whose fami- 
lies are now here, or who may arrive here by the first day of Jan- 
uary, 1840, shall be entitled to the same quantity of land that they 
would have been, if their families had emigrated to the country 
with them. 

January 4, 1839. 


No. XIV.—** An Act amending an act, supplementary to an act, 
entitled ‘an act to reduce into one act and to amend the several 
acts relating to the establishment of a General Land Office.’ ? 


Sec. 1. Be it enacted, &c. That the Chief Justices of Counties, 


APPENDIX No. XIL 207 


the Associate Justices, and the County Clerks of each and every 
County of this Republic, shall be and they are hereby constituted 
Boards of Land Commissioners for their respective Counties.— 
The Chief Justice shall be President, and the County Clerks shall 
be Clerks to said Boards. 

Sec. 2 That the said Boards of Land Commissioners shall be 
governed by the same laws and be entitled to the same emolu- 
ments, as provided for the government of the Boards of Land 
Commissioners in the act to which thisis a supplement; provided, 
that the Clerks shall receive two dollars, and the balance shall be 
equally divided between the members of the Board present. 

Sec. 3. That it shall be the duty of the Clerks of the present 
Boards of Land Commissioners to deliver over to the Clerks of 
the Boards contemplated in this act, (so soon as they are organ- 
ized,) all the records-and papers they may have in their posses- 
sion relating to the transactions of said Boards; and the Presi- 
dents are hereby required to pay over to the Secretary of the Trea- 
sury all moneys they may have received, as Treasurers to said 
Boards. 

Sec. 4. That this act shall take effect from and after the second 
Monday of January, 1839, and shall continue in force to the se- 
cond Monday of January, 1840, and no longer. 

Sec. 5. That all laws and parts of laws conflicting with the 
provisions of this act, be and the same are hereby repealed. 

January 26, 1839. 


No. XV.—* An act entitled an act to facilitate the adjustment of 
Donation Claims.” 


Be it enacted, &c. That from and after the passage of this act, 
the Chief Clerk of the War Department is fully empowered to 
administer the necessary oath to applicants for Donation land. 

January 26, 1839. 


No. XVI.— An Act entitled an act, appropriating certain lands 
for the establishment of a General System of Education.” 


[By this act, three leagues of vacant land are given to each 
County, if there be so much within the County, for the purposes 
of Education. The said land is to be surveyed in any sized 
tracts, not being less than 160 acres; and cannot be disposed of, 
until after the expiration of three years; except by lease for a term 
of years not to exceed three. | 


January 26, 1839. 
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No. XVII.“ An Act authorizing the issuing of Duplicate Land 
Warrants, Discharges and Certificates for Head-Right Claims, 
upon certain conditions.” 


SEC. 1. Be it enacted by the Senate and House of Representa- 
tees of the Republic of Texas, in Congress assembled, That any 
person who may have lost any land warrant, discharge or a certi- 
ficate for a head-right claim, emanating from the Government, and 
entitling the holder to a bounty of land, shall be entitled to demand 
and receive a duplicate of the same so lost, by complying with 
the provisions hereinafter prescribed in this act. 

Suc. 2. Be it further enacted, That any person having lost any 
of the abovementioned certificates, or evidences of claim, shall 
previous to applying for a duplicate of the same, make or cause 
publication to be made for sixty days, in at least one newspaper, 
published at the nearest place where the individual resides, which 
publication shall describe as correctly as possible the paper lost ; 
and give notice that unless intelligence of it is received at the 
Department of War, within three months of the date of publica- 
tion; he will apply to the proper officers for a duplicate of the 
paper so lost. 

Sec. 3. Be it further enacted, That when any person shall 
apply for a duplicate of any claim against the Government, he 
shall be required to prove that he has fully complied with the pre- 
ceding section of this act, and shall take and subscribe an oath 
to the following effect: That he was the just owner of the claim, 
that he had never sold, alienated, or transferred the same in any 
manner, that it has been lost, and that since lost, he has neither 
known or heard of the same; whereupon it shall be the duty of 
the Secretary of War, if the claim so lost be a discharge, or a 
land warrant which had-been issued from his Department, if no 
intelligence of the same has been received, to issue to the claim- 
ant the same quantity of land as was conferred by the original ; 
and if the claim so lost be a certificate which had issued from any 
of the buards of Land Commissioners of any of the Counties of 
the Republic, and shall have been reported by the Commissioners 
appointed to investigate and examine the records of the different 
land offices as genuine and legal, if no intelligence of the same 
has been received as aforesaid, it shall be the duty of the Com- 
missioner of the General Land Office to issue to the claimant a 
duplicate entitling him to the same quantity of land as was con- 
ferred by the original; Provided, That administrators, and the 
legal representatives of deceased persons shall not be required to 
take the oath prescribed im this act. 
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Sec. 4. Be ù further enacted, That should any land warrant, 
discharge, or certificate for a head-right of land, for which a du- 
plicate had been issued, be ever after presented to the Commis- 
sioner of the General Land Office or Secretary of War, and should 
it appear that such land warrant, discharge, or certificate for a 
head-right of land was not lost, but was sold or in any way alien- 
ated by the person who obtained the duplicate thereof, it shall be 
the duty of the Secretary of War, or Commissioner of the General 
Land Office to give information of the fact to one of the District 
Attorneys, who shall prosecute the aforesaid person for perjury ; 
and should he be convicted, in addition to the statutory punish- 
ment for that crime, he shall be incapable of ever after holding 
property within, or enjoying any of the privileges of a citizen of 
this Republic. A 

January 14, 1840. 
No. XVIM.—* An Act to detect fraudulent Land Certificates, 


and to provide for issuing patents to legal claimants.” 


Src. 1. Be it enacted by the Senate ond House of Representa» 
ties of the Republic of Texas, in Congress assembled, That there 
shall be elected by joint vote of both Houses of Congress, three 
Commissioners, whose duty it shall be to visit each county in the 
Republic, the county seat of which is east of the Brazos river ; 
and, also, three other Commissioners, whose duty it shall be to 
visit each county, the county seat of which is west of the Brazos 
river; and, in conjunction with three County Commissioners, to 
be elected in like manner by Congress, from the respective counties 
for which they are to act, to inspect the records of the Boards of 
Land Commissioners, and ascertain by satisfactory testimony what 
certificates for land have been issued by the respective boards to 
legal claimants, and report as soon thereafter as practicable to the 
Commissioner of the General Land Office, such certificates as they 
find to be genuine and legal, setting forth in their reports the num- 
ber and date of the certificates, the quantity of land, and the name 
of the person to whom issued; in which report, at least two of the 
General Commissioners and two of the County Commissioners 
must concur. ` 

Sec. 2. Be t further enacted, That each of the General Com- 
missioners, before entering upon the duties of their appointments, 
shall be commissioned by the President, and shall take and sub- 
scribe before some District Judge, or Chief Justice of a county, 
the following oath:—‘ I do solemnly swear, that as a commis- 
sioner to investigate the transactions of the Boards of Land Com- 
missioners, I will honestly and faithfully discharge my duties, and 
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will not report or recommend to the Commissioner of the General 
Land Office, any certificate that I do not believe to be a genuine 
and legal claim against the Government, and issued in conformity 
with the provisions of the Constitution, and of the laws granting 
donations of land to emigrants; and I do also swear, that I will 
neither directly or indirectly purchase or trade, in any way, for 
lands or certificates for lands, during the time I am acting as 
Commissioner to investigate the records of the Boards of Land 
Commissioners for the several counties for which I am appointed ; 
and that I will not report or recommend to the Commissioner of 
the General Land Office, any certificate for land in which I am in 
any way interested;’’ and each of the County Commissioners, be- 
fore entering upon the duties of his appointment, shall take and 
subscribe the same oath before some Chief Justice of a county, or 
before one of the General Commissioners; which oath, the person 
so administering shall have recorded in the County Court Clerk’s 
office of the county; and it shall be the duty of the District Judge, 
or Chief Justice of a county, administering the oath to the General 
Commissioners, to endorse the same on the back of their com- 
missions. 

Sec. 3. Be tt further enacted, That the commissioners east of 
the Brazos river shall meet at the town of Milam, in the county of 
Sabine, on the first Monday in February next, or as soon thereafter 
as practicable, and continue their labors until they shall have visited 
every county east of the Brazos, and made report to the Commis- 
sioner of the General Land Office, as required by this act; and 
the Commissioners west of the Brazos shall meet at the town of 
Nashville, in the county of Milam, on the first Monday in Febru- 
ary next, or as soon thereafter as practicable, and continue their 
labors until they have visited every county west of the Brazos, and 
reported as required above, to the Commissioner of the General 
Land Office. 

Sec. 4. Bett further enacted, ‘That it shall be the duty of the 
Commissioner of the General Land Office, upon the return of a 
survey made in accordance with law, and by authority of any cer- 
tificate that shall be returned as genuine and legal by the Commis- 
sioners appointed by this act, and as required by this act, to make 
out and deliver to the rightful owner a patent for the same, unless 
it shall appear from the records of his office, or from information, 
on oath, given him, that there is some illegality in the claim; in 
such case he shall refer the matter to the Attorney General, whose 
decision in writing shall be sufficient authority for him to issue or 
withhold the patent as the case may be. 

Sec. 5. Be it further enacted, That the Commissioner of the 
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General Land Office is hereby prohibited from issuing a patent 
upon any survey that shall not have been or may hereafter be 
made by authority of a certificate returned as genuine and legal 
by the Commissioners appointed by this act, or by authority of a 
warrant issued for military services, after the same shall have been 
presented to, and approved by the Secretary of War, or by au- 
thority of a certificate issued by special act of Congress; and any 
patent issued contrary to the provisions of this act, shall be null 
and-void, and the Commissioner of the General Land Office issu- 
ing a patent contrary to the provisions of this act, shall be deemed 
guilty of a high misdemeanor, and on conviction thereof before 
the District Court, shall be fined in a sum of not less than five 
thousand dollars, unless the person claiming such patent shall 
produce to the Commissioner of the General Land Qfffice, the 
judgment or decree of a District Court of this Républic, from 
which no appeal was taken within the time prescribed by law, 
that he is justly entitled to the amount of land under the Constitu- 
tion and laws of this Republic. 

Sec. 6. Be tt further enacted, That the Commissioner of the 
General Land Office shall, in every instance of a head-right claim, 
make out the patent in the name of the original claimant, and the 
patent made out in the name of any other person shall be null 
and void. 

Sec. 7. Be it further enacted, That any person claiming land 
by virtue of an assignment made previous to the issuing of the 
patent by the Government on the said claim, shall have six months 
from the issuing of the said patent to have the assignment proved 
up, and recorded in the county where the land is situated; and 
any assignment proven up and recorded as required by law, with- 
in the said six months, shall be as valid in law as if it had been 
proven up recorded at the time the said transfer was made. 

Sec. 8. Be it further enacted, That in all cases where appeals 
have been taken to the District Court from the Boards of Land 
Commissioners, in accordance with section the 16th of the land 
law, passed December the 14th, 1837, and where said appeals 
have been decided by the verdict of a jury in favor of appellants, it 
shall be the duty of the Commissioners herein appointed to report 
such claims as having been passed by the Judiciary, on which it 
shall be the duty of the Commissioner of the General Land office 
to issue patents as required above. 

Src. 9. Be it further enacted, That should a vacancy occur in 
the Board of General Commissioners, it shall be the duty of the 
President to fill the vacancy as early as practicable; and should a 
vacancy occur in any of the Boards of County Commissioners, 
the Board of General Commissioners shall fill the same. 
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Sec. 10. Be i further enacted, That, the General Commis- 
sioners appointed by this act, shall receive as compensation for 
their services, ten dollars per day, from the time they commence 
their labors, until they shall have visited all the counties which, 
by this act, they are required to visit, and five dollars for every 
‘twenty-five miles they must necessarily travel in going to the 
place of their commencement, and for returning from the last 
county they visit to the Seat of Government and from thence to 
their place of residence; and the County Commissioners shall re- 
ceive five dollars per day for the time they are actually employed. 

Sec. 11. Be wt further enacted, That there be, and is hereby 
specially appropriated for, the purpose contemplated in this act, 
the sum of twenty thousand dollars of the promissory notes of the 
Government, and the Treasurer is hereby authorised and required 
to pay five hundred dollars in advance to each of the six General 
Commissioners, and to pay to the County Commissioners, upon 
the certificate of the General Commissioners, or any two of them, 
the sum of five dollars per day for the time they were actually 
employed. 

Sec. 12. Be i further enacted, That the Clerks of the County 
Courts shall act as clerks to the Commissioners appointed under 
this act, whose duty it shall be to record in a well-bound book, 
a synopsis of the certificates approved and returned to the General 
Land Office as genuine and legal, stating the number, the date, 
the quantity of land, and the name of the claimant; which book 
of record, after being approved and signed by the Commissioners, 
shall be attested by the Clerk, and filed in his office for public 
reference: it shall, also, be the duty of the Clerk immediately to 
make out two copies of said synopsis, one of which shall be re- 
tained by the General Commissioners, and the other transmitted 
by them to the Commissioner of the General Land Office; and in 
ease of the absence of any of the clerks, it shall be the duty of 
the Commissioners to appoint some suitable person to act as 
clerk; and the said clerks shall receive for their services five dol- 
lars per day for the time they are actually employed, to be paid 
upon the certificate of any two of the General Commissioners. 

Sc. 13. Be it further enacted, That no member of Congress 
shall be elected to the office of Commissioner under the provisions 
of this act. ` 

Suc. 14. Be it further enacted, That no individual who has 
heretofore been employed im any of the land offices in any of the 
counties of this Republic, as Land Commissioners, shall be 
eligible to the office of either General or County Commissioner. 

January 29, 1840. ji 
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No. XIX.—“‘An Act to repeal the eighth section of the ‘Act to 
detect fraudulent land certificates, and to provide for issuing 
patents to legal claimants.’ ”’ 

Sec. 1. Be tt enacted’ by the Senate and House of Representa- 
tives of the Republic of Texas in Congress assembled, That the 
eighth section of the act to detect fraudulent land certificates, and 
to provide for issuing patents to legal claimants, passed January 
1840, be and the same is hereby repealed, and made null and void 
from and after the passage of this act. 

February 5, 1840. 


No. XX.—‘An act prohibiting the Location of Fraudulent Land 
Claims.” 


Src. 1. Be it enacted by the Senate and House of Representatives 
of the Republic of Texas, in Congress assembled, That from and 
after the first day of May next, it shall not be lawful for any coun- 
ty or deputy surveyor to locate any certificate for land, or to sur- 
vey any land for any person or persons holding a certificate, un- 
less the same be certified under the hand and seal of the County 
Court Clerk of the county where the certificate was issued, or of 
the county where it is proposed to be located; or be certified un- 
der the hand and seal of the Commissioner of the General-Land- 
Office, that the same has been reported by the Commissioners ap- 
pointed under an act of Congress to detect fraudulent land certifi- 
cates, &c., passed January 1840, as a genuine and legal claim 
against the Government of Texas; and any surveyor offending 
against the true intent and meaning of this act, shall be deemed 
guilty of a high misdemeanor; and on conviction thereof before a 
District Court, shall be removed from office, and fined in a sum 
not more than five thousand dollars, at the discretion of the Court. 

Sec. 2. Be it further enacted, That any survey made contrary 
to the meaning and intent of this act shall be null and void. 

Sec. 3. Be it further enacted, That it is hereby made the duty 
of the Commissioner of the General Land Office, so soon as re- 
turns. aré made to his office by the Commissioners appointed un- 
der an act to detect fraudulent land certificates, and provide for 
issuing patents to legal claimants, passed January 1840; (and) 
in accordance with said act, to make out and transmit, as soon 
thereafter as practicable, to the County Court Clerk of each coun- 
ty in the Republic a full and true copy of the return made from the 
several counties. 

Src. 4. Be it further enacted, That a sufficient amount of the 
promissory notes of the Government be, and the same is hereby 
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appropriated for defraying the expenses of having printed a suffi- 
cient number of the returns as required above. 


February 5, 1840. 


No. XXI.—“An act to exempt certain Lands from the payment 
of certain Debts therein named.” 


Sec. 1. Be i enacted by the Senate and House of Representa- 
tives of the Republic of Texas, in Congress assembled, ‘That all 
lands acquired as headrights, by virtue of the colonization laws of 
Coahuila and Texas, or by virtue of laws of this Republic, by em- 
igrants from foreign countries, on their settlement in Texas, shall 
be, and are hereby declared exempt from all debts and liabilities 
contracted by such emigrant anterior to his removal and emigra- 
tion to Texas; unless such debt was contracted and made with 
an express reference to the prospective right to be acquired by 
such emigrant, and proved by written contract: Provided, That 
this act shall not be so construed as to exempt any lands which 
emigrants may have acquired by purchase, or in any other manner 
than by virtue of their headright. 

February 5, 1840. 


No. XXII.—*‘An act to sectionize and sell the lands formerly re- 
served for and occupied by the Cherokee Indians.” 


Sec. 1. Be wt enacied by the Senate and House of Representa- 
tives of the Republic of Texas, in Congress assembled, That all 
that portion of the Republic formerly reserved for and occupied by: 
the Cherokee Indians, included in the boundaries designed in the 
treaty of the twenty-third day of February, 1836, between the 
commissioners appointed by the Provisional Government of Texas 
in 1835, and the chief of the Cherokees and their associate bands, 
embracing that portion of the country lying between the Neches 
and Angelina, and between the Angelina and Sabine rivers, and 
bounded on the south by the line run by Alexander Horton, com- 
missioner on the part of the Republic in 1838, be sectionized and 
sold in the manner hereinafter provided. 

Suc. 2. Be it further enacted, ‘That there shall be a base line 
extended east and west from the most northern point on the south- 
ern boundary of the same; to the north of said line at the distance 
of eighteen miles from the same and from each other, there shall 
be parallel lines run throughout the said territory, to be called 
standard lines; there shall also be lines at six miles distance from 
each other, to be called township lines. 

SEC. 3. Be tt further enacted, That there shall be a line run 
through said territory as near as may be at its greatest latitude 
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from north to south, to be called the meridian line; to the east 
and west of which, at the distance of six miles and ‘parallel to the 
same, there shall be range lines run so as to divide the whole of 
said territory into townships of six miles square and fractional 
townships; which townships shall be divided into thirty-six sec- 
tions, each of one mile square, by running lines north and south 
one mile distant from each other; which section lines shall ema- 
nate from and terminate at corners made on the standard and 
township lines, one mile distant from each other; there shall be 
corners made on all the lines running north and south at the end 
of each mile and half miles, and’the sections in each township 
shall be numbered from the north-east corner thereof, back and 
forward from one to thirty-six. 

Sec. 4. Be tt further enacted, That all the fractional townships, 
fractional sections and fractional quarter ‘sections shall be survey- 
ed; and in their proper places, attached to the map or plot of sur- 
vey of said territory, a calculation of all the fractional quarte: sec- 
tions shall be made out oy said Hai and placed at 
the foot of said map. 

SEC. 5. Be tt further enacted, That il shall be the duty of sur- 
veyors employed in the survey of said territory, to place posts at 
the corner of each and every section with the number of the sec- 
tion, township and range marked thereon, and the surveyor shall 
also mark the bearing trees with the number of the section ratge 
and township, in which said trees are situated on the side facing 
said corner posts; and said surveyors shall also mark the quarter 
sections by placing posts in the ground at a half mile distance 
from said corner posts on the lines between said corner posts; 
and all the said range, township and section lines shall be dis- 
tinctly marked by blazing said lines on the trees situated on lines 
fore and aft, if in the timber, and a sufficient number of the trees 
quartering on the course of said lines, sufficiently distinct to be fol- 
lowed ; and if said lines should run through the prairie, then said 
lines shall be marked by throwing up mounds on the said lines at 
a quarter of a mile distance from each other, of the height of two 
feet, and of the circumference of two feet. 

Sno. 6. Beit further enacted, That there shall be elected, by 
the two Houses of Congress, a Surveyor-General for said territo- 
ry, who shall keep his office at the land office for said territory, 
who shall have power to appoint as many deputy surveyors as may 
be necessary to complete the ranging, townshipping and section- 
izing of said territory as before provided; he shall examine the 
returns and work of each one of the deputies; he shall, from the 
return of the surveys made by the deputy surveyors, make out a 
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map of the whole territory so surveyed, and return the same to the 
commissioner of the general land office; he shall, from time to 
time, report the progress made in the surveying and sectionizing 
of said territory to the commissioner of the general land office; he 
shall keep a record of the returns of all the work done and surveys 
made by the deputy surveyors; which book shall at all times be 
open for inspection; he shall administer the oath of office to the 
deputy surveyors; he shall obey all instructions, consistent with 
law, from the commissioner of the general land office, and see that 
said instructions are obeyed by his deputies; he shal) before en- 
tering on the duties of his office, enter into bond with approved 
security, in the sum of one hundred thousand dollars, conditioned 
for the faithful performance of his duties, and made payable to the 
- President of the Republic of Texas his successors in office, which 
bond shall be deposited in the office of the commissioner of the 
general land office; he shall receive as a compensation for his ser- 
vices the sum of two thousand five hundred dollars annually, and 
he shall return a copy of the map and the records of his office; 
and he shall assign to each deputy the work required by him to be 
done either in ranging, sectionizing or townshipping. 

Sec. 7. Be it further enacted, That each of the deputy survey- 
ors appointed as herein provided for, shall before entering upon 
the duties of his office, enter into bond, payable to the President 
and his successors in office, in the sum of twenty-five thousand 
dollars, with approved security, conditioned for the faithful per- 
formance of the duties of his office; he shall lay off the portions 
of said territory assigned him by the surveyor-general, in sections, 
ranges or townships, as the case may be, as herein before provi- 
ded for; he shall obey all instructions from the surveyor-general : 
he shall make maps of the townships and ranges by him surveyed, 
and return the same together with a certified copy of all his work, 
to the surveyor-general; and he shall receive as a compensation 
for his labor, the sum of three dollars, par money for each mile by 
him actually surveyed; he shall administer the oath of office to 
the chain-carriers, markers and others employed by him, and in 
conjunction with two of the chain-carriers or markers, shall sign 
officially all of his returns to the Surveyor-General. 

Sec. 8. Be it further enacted, ‘That there shall be established 
at Bowles’ village in said territory, a general land office for said 
territory, and there shall be elected by the two Houses of Con- - 
gress, to be commissioned by the President, in addition to the sur- 
veyor-general, one register and one receiver of said land office, 
who shall keep their office at said land office, and the said receiv- 
er shall enter into bond with approved security, in the sum of five 
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hundred thousand dollars, payable to the President and his suc- 
cessors in office, conditioned for the faithful performance of the 
duties of his office; which said bond shall not be void on the first 
recovery, but may be put in suit from time to time until the whole 
amount is recovered. Said bond shall be deposited with the Sec- 
retary of the Treasury; and certified copies of which, attested by 
the Secretary of the Treasury, with the seal ‘of the Treasury De- 
partment, shall be testimony in any court of competent jurisdic- 
tion in this Republic. Said receiver, in conjunction with the re- 
gister, shall, when directed by the commissioner of the general 
land office, offer the land in said territory at public auction, or any 
part that may be directed to be sold by the commissioner of the 
general land office by quarter sections, and shall sell the same to 
the highest bidder for cash, and shall execute to the purchaser cer- 
tificates of the section, township and range; Provided, That no 
portion of said land shall be knocked down to any purchaser at a 
less price than one dollar and twenty five cents per acre. He shall 
receive all moneys accruing from the sale of said lands, and pay 
them over to the Secretary of the Treasury or his order; he shall 
keep a book in which shall be recorded all the moneys received 
and paid out by him, and for what particular sections or fractions 
of sections the said services (moneys) were received; he shall re- 
port regularly to the Treasury Department the situation and amount 
of moneys in his hands, and he shall receive one half per cent. on 
all the moneys received by him as a compensation for his services. 

Sec. 9. Be it further enacted, That the register of said land 
office shall assist the receiver in sale of said land; he shall keep 
recorded in a book to be kept for that purpose, correct copies of 
all the "certificates issued by the register and receiver, and shall 
make monthly returns of the same to the commissioner of the 
general land office; he shall keep recorded in a book all the lands 
disposed of at public sale, those offered for sale, those which have 
not brought the minimum price, and those which have not been 
_ Offered for sale; he shall receive from the Surveyor-General all 
the returns of the different surveys made, and record the same ; 
and he shail keep in his office a map, exhibiting those lands which 
have been disposed of, and those which have not been disposed 
of; and in conjunction with the receiver, under the direction of 
the commissioner of the general land office, he shall advertise in 
the principal newspapers of the Republic, for the space of six 
months, and in at least two newspapers in the United States, the 
time and place of the land sales, designating in said advertise- 
ments the numbers of the sections, fractions of sections, town- 
ships and ranges of the land so advertised ; he shall keep a record 
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of all the patents issued for said lands by the commissioner of the 
general land office; and he shall receive, as a compensation for 
his services, the sum of two thousand dollars annually. 

Sec. 10. Be it further enacted, That it shall be the duty of the 
commissioner of the general land office, so soon as the said terri- 
tory is surveyed as herein provided for, to order the advertisemenis 
and sale of said lands as herein provided ; he shall, from time to - 
time, furnish the Surveyor-General such instructions as will ad- 
vance the interest of the Republic, not inconsistent with law.-— 
He shall receive the returns of the Surveyor-General, and register 
and record the same; and upon the presentation of the certificate 
of the register and receiver (if upon the return of the register, the 
certificate should correspond with said return) it shall be his duty, 
in conjunction with the President of the Republic, to issue a pa- 
tent for the lana embraced in said certificate to the grantee of said 
certificate; it shall be the President’s duty to order the register 
and receiver to advertise and sell such land as he may think advi- 
sable, embraced within said territory. 

Sec. 11. Be it further enacted, That if after the advertisement 
of said land, or any portion thereof (and) it should be offered for 
publi: sale, and not bring minimum price, that portion so offered 
for sale, and not sold, shall be subject to entry in the following 
manner: the person applying to enter such vacant and unsold 
land shall make written application to the register of the land 
office, specifying in said application the number of such section, 
if a whole section, or the particular fraction of said section, if a 
fraction of a section, together with the number of the range and 
township, which application shall be recorded in a book to be kept 
for that purpose, and shall give tothe applicant a certificate of 
such application; which certificate, when presented to the re- 
ceiver by the applicant, and when the minimum price, as estab- 
lished by this act, is paid on the land embraced in the said certi- 
ficate, the receiver shall receipt forthe same, and record the cer- 
tificate and receipt in a book to be kept for that purpose, and the 
receiver and register shall thereupon make out a certificate of 
the same to the commissioner of the general land office; and 
the register shall keep a record of all such certificates, and shall 
make returns to the commissioner of the general land office of 
all applications made, and all certificates issued; and upon the 
presentation of the certificate of the register and receiver (if said 
certificate should correspond with the return of the register) it 
shall be the duty of the President and commissioner of the gene- 
ral land office to issue patents for theland described in said ap- 
plication and certificate to the said applicant, provided, no land 
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shall be entered under the provisions of this act until sixty days 
after the meeting of the next annual Congress. 

Sec. 12. Be ii further enacted, That each and every officer, 
created by this act, shall take an oath for the faithful performance 
of the duties of their office, previous to entering upon the duties, 

Sec. 13. Be it further enacted, That it shall be the duty of the 
receiver to pay over to the Secretary of the Treasury quarterly all 
moneys that may be, or may have been received by him on ac- 
count of the sales or entry of lands provided for by this act. 

Sec. 14. Be tt further enacted, That nothing but gold and sil- 
ver, the promissory notes of this Government, and any and all 
audited drafts against this Government shall be received in pay- 
ment for lands purchased or entered, pursuant to the provisions of 
this act; and should any person become the purchaser of any 
lands sold under the provisions of this act, and fail or refuse to 
make payment for the same on the day on which he or she be- 
came purchaser, the lands so bid off and not paid for shall be 
sold on the day following; and the purchaser at the second sale 
of such lands shall be required to pay one-fourth of the amount 
of purchase money, so soon as he shall become the purchaser 
thereof, and the remainder shall be paid during the same day; 
and, in the event of a failure to make payment as herein required, 
the one-fourth part of the purchase money deposited shall be for- 
feited, and the lands again sold a third or fourth time as required 
fora second sale; and any person or persons, failing to make 
payment as required by this act, for any lands purchased pursuant 
to its provisions, shall not be allowed to bid for any lands sold 
during the continuance of the sales at which such failure was 
made. 

Suc. 15. Be it further enacted, That all legal titles to land sit- 
uated in said territory, previous to the first day of March, one 
thousand eight hundred and twenty-two, shall be exempted from 
the provisions of this act. 

February 1, 1840, 


No. XXITI.—‘‘An Act authorising the President to have Surveyed 
a Reserve of Land for the Coshattee and Alabama Indians.” 


SEC. 1. Be tt enacted by the Senate and House of Representa- 
iwes of the Republic of Texas, in Congress assembled, That the 
President be and he is hereby authorised and required, at as early 
a period as practicable, to have surveyed two leagues of land, in- 
cluding the village of the Coshattee Indians, also two other 
leagues of land, including the fenced in village of the Alabama 
tribe of Indians, for the entire and exclusive use and benefit of 
said tribes of Indians, until otherwise provided for by law. 
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Src. 2. Be it further enacted, That the surveys of land made 
for the Indians aforesaid, shall be made conformable to the sùr- 
veys next adjoining, that is to say, if the surveys next to those to 
be made for the Indians aforesaid, front one and a-half miles on 
the river, or are square surveys, the surveys to be made for the 
Indians shall be made in like manner; Provided always, That the 
improvements of said Indians shall be as near in the centre of the 
two leagues to be appropriated to the use of each tribe, calcula- 
ting from the side lines, as practicable. 

Sec. 3. Be it further enacted, That the President be and hei 1S 
hereby authorised and required to have surveyed on the vacant 
lands of this Republic, thirty miles square, at some proper point 
on the frontier, on which all the friendly Indians, within this Re- 
public, shall be placed as soon as circumstances will permit. 

Suc. 4. Be & further enacted, That the Government shall at 
all times, exercise exclusive jurisdiction over the soil included in 
the surveys contemplated by this act, and also criminal jurisdic- 
tion over the aforesaid tribes of Indians. 

Sec. 5. Be it further enacted, That the President be and he is 
hereby authorised and required to appoint an Indian Agent for the 
Coshattee and Alabama tribes of Indians, with such instructions 
and powers as may be necessary to accomplish the object contem- 
plated by this act; and that the sum of two thousand dollars in 
promissory notes be and the same is hereby appropriated to carry 
the same into effect. 

Sec. 6. Be it further enacted, That whenever it shall be 
deemed expedient to remove said tribes of Indians, and they are 
actually removed off of said reserved lands, the same shall be held 
subject to the future disposition of Congress. 

January 14, 1840. 


No. XXIV.—* Joint Resolution to legalize certain Acts of the 
Old Board of Land Commissioners in the County of Red River.” 


SEC. 1. Be tt resolved by the Senate and House of Representatives 
of the Republic of Texas, in Congress assembled, That land cer- 
tificates granted by the old board of land commissioners in the 
county of Red River after the repeal of the law creating the 
same, and previous to the publication of the law creating the new 
board, shall be and are hereby declared as valid as if said certifi- 
cates had been granted by the new boards. 

February 5, 1840. 
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No. XXV.—“An Act to provide for the return of Surveys, for. the 
collection of Government dues on Lands, and for other pur- 
poses.” 


Sec. 1. Be it enacted by the Senate and House of Representa- 
tives of the Republic of Texas, in Congress assembled, That all 
surveys heretofore made shall be returned ag ‘required by law, and 
with the government dues paid thereon, to the General Land Of- 
fice, by the first day of January next; and all surveys hereafter 
made, shall be returned as above, within nine months from the 
date of the survey; otherwise, they shall be null and void, and 
subject to re-location. 

Sec. 2. Be it further enacted, That the Chief Justice of the 
several counties shall continue to be the receivers of government 
dues upon lands in their several counties; and it shall be their 
duty to make quarterly returns to the Secretary of the Treasury, in 
such manner and form as required by said Secretary; and upon 
any receiver failing to make returns, as required, for two months 
after the expiration of any quarter, it shall be the duty of said 
Secretary, by public proclamation in some newspaper at the Seat 
of Government, to forbid all persons from paying government 
dues to such receiver; and the district attorney shall institute suit, 
in the name of the Republic, against such defaulting receiver. 

Sec. 3. Be it further enacted, That upon receiving the gov- 
ernment dues upon field notes, made out as required by law, it 
shall be the duty of the.receiver to transmit forthwith by mail, or 
some other safe conveyance, to the Commissioner of the General 
Land Office, said field notes—unless the person interested therein 
shall prefer to convey the same to the General Land Office, in 
which -case the receiver or county surveyor shall take a receipt 
therefor, and transmit all suck receipts monthly to the Commis- 
sioner of the General Land Office, whose duty it shall be to keep 
- a record of the day upon which all such returns were made. 

Sec. 4. Be it further enacted, That the several receivers shall 
be entitled to receive as compensation for their services, five per 
cent. upon the amount of dues by them collected—when paid over 
faithfully as required by this act; but when they make a default, 
they shall not be entitled to any compensation. 

Sec. 5. Be it further enacted, That it shall be the duty of all 
deputy surveyors to make returns of every survey by them made, 
within three months after making the survey, to the county sur- 
veyor, for his approval; and any surveyor neglecting so to do, 
shall be fined in a sum not less than one, nor more than five thou- 


Al 


322 APPENDIX No. XII. 


sand dollars, for the use of the county; and shall moreover be 
hable for damages, at the suit of any person thereby aggrieved. 

Sec. 6. Be it further enacted, ‘That it shall be the duty of the 
several county surveyors, upon the return of the field notes of any 
surveyor in his county, to examine the same; and if found to be 
correct, to certify to the same as required by law; and deliver 
them within ten days after application therefor, to the Chief Jus- 
tice, or to any person interested therein, after having recorded the 
same in his office: and any surveyor neglecting or refusing so to 
do, or failing or refusing to survey any lands, the holder of a legal 
certificate may point out, within a reasonable time, or surveying 
such lands so designated for any other person, upon a certificate 
subsequently presented, shall be liable for all damages sustained 
by any person on account of such default, 

Sec. 7. Be wt further enacted, That the several chief justices 
are hereby required to give special bond and security for the sum 
of twenty thousand dollars, payable to the President of the Re- 
public of Texas, or his successors in office, conditioned for the 
faithful performance of their duties as receivers of public dues ; 
which bond shal] be approved by the associate justices of the 
county, or in their absence by the district court clerk; and after 
being recorded in the office of the county court elerk, shall be 
forwarded to the Secretary of the Treasury. 

Sec. 8. Be it further enacted, That the term of office of the 
several county surveyors shall expire on the first Monday of Sep- 
tember next, at which time an election shall be held im the several 
counties for county surveyor, in which said election, all persons 
qualified to vote for members of Congress shall be entitled to a 
vote; and the person receiving the highest number of votes, after 
giving bond, and being otherwise qualified as required by law, 
shall proceed to discharge the duties of the office for the term of 
two years, or until a successor is qualified. 

Sec. 9. Bew further enacted, That after the first election shall 
take place under the provisions of this act, the regular term of 
office for county surveyor shall be two years. 

Sec. 10. Be tt further enacted, ‘That should any deputy sur- 
veyor, surveying any lands, for securing which there has not been 
a certificate deposited, either in his hands or in the hands of the 
county surveyor, and after making such survey, sell or otherwise 
dispose of sueh field motes, so that such survey be considered a 
legal one, shall upon conviction thereof before any district court, 
be fined in a sum not less than five hundred nor more than one 
thousand dollars, and. be dismissed from office. 

February 5, 1840. 
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No, XXVI.—‘ An Act Supplementary to ‘An Aet Prohibiting 
the Location of Fraudulent Land Claims,’ approved February 
the fifth, one thousand eight hundred and forty.” 


SEC. 1. Be ùt enacted by the Senate and House of Representa- 
dives of the Republic of Texas, in Congress assembled, That from 
and after the passage of this act, it shall be lawful for any legally 
authorized surveyor within the republic, to receive locations for, 
and survey any lands pointed out by the holder ofa land certificate 
issued by any of the boards of land commissioners for the counties 
of Fannin, Red River, Jefferson, Liberty, Harris, Galveston, Mont- 
gomery, Houston, Robertson or Harrison, until the county sur- 
veyor of the county where such certificates may be proposed to be 
located, shail be informed by the commissioner of the General 
Land Office, that the board of commissioners created by “ An Act 
to Detect Fraudulent Land Certificates,’’ &c., passed January, one 
thousand eight hundred and forty, have completed their investiga- 
tion of land certificates, in the county where such certificates so 
proposed to be located, were issued; and upon the reception of 
such information so furnished the county surveyor as aforesaid, it 
shall be, and is hereby made his duty immediately to notify each 
of his deputies of the same; and any surveyor receiving a location 
for, or surveying upon any land certificate after the reception of 
the notice or information aforesaid without the same being certified 
to as required by the act to which this is a supplement, shall suffer 
the pains and penalties of that law. 

Sec. 2. Be it further enacted, That it shall be the duty of the 
Commissioner of the General Land Office, so soon as he shall re- 
ceive a report from the boards of land commissioners aforesaid, as 
required by the “‘ Act to Detect Fraudulent Land Certificates,” 
&c., passed January, one thousand eight hundred and forty, forth- 
with to notify the county surveyor of each county of this republic, 
of the same. 

Sec. 3. Be i further enacted, That this act shall be in force 
and take effect from and after its passage. 

January 18, 1841. 


No. XXVII.“ An Act to authorize and require the Commis- 
sioner of the General Land Office to commence the issuing of 
Land Patents, and for other purposes.” 

Sec. 1. Be u enacted by the Senate and House of Representa- 
éwes of the Republic of Texas, in Congress assembled, That the 
Commissioner of the General Land Office is hereby authorized and 
required, forthwith to make out patents upon all claims which 
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have been, or may hereafter be returned as genuine and justly en- 
titled by the different boards of land commissioners, appointed un- 
der “An Act to Detect Fraudulent Land Certificates,” whether 
the same has been obtained in strict accordance with law or not ; 
and the Commissioner of the General Land office is hereby au- 
thorized to employ two additional clerks, who shall be allowed the 
same salaries and pay as other clerks of the land office. 

Sec. 2. Be it further enacted, That no patent shall be issued 
upon any claim, unless a map of the county in which the same is 
situated, shall have been returned to the General Land Office by 
the county surveyor of the county. 

SEC. 3. Be tt further enacted, That there shall be paid by the 
patentee for each and every patent issued to him under the provi- 
sions of this act, to the Commissioner of the General Land Office, 
for the use of the government, for each patent for one league or 
more, the sum of fifteen dollars; for any less amount, and over 
one-third of a league, the sum of ten dollars; and for one-third of 
a league or any less amount, the sum of five dollars, in each case 
in ‘Texas promissory notes. 

SEC. 4 Be i further enacted, That the county surveyors of the 
various counties be required to forward the field notes of all sur- 
veys returned to their offices, to the Commissioner of the General 
Land Office; any law to the contrary notwithstanding. 

Suc. 5. Be i further enacted, That this act shall take effect 
from and after its passage. 

January 19, 1841. 


No. XXVITI.— An Act to legalize the Acts of the Board of 


Land Commissioners of Harrison County.” 


Sec. 1. Be it enacted by the Senate and House of Representa- 
tives of the Republic of Texas, in Congress assembled, That all 
certificates of headrights issued by the board of land commissioners 
of Harrison County on the twentieth, twenty-first, twenty-second, 
twenty-seventh and twenty-eighth days of April last to legal claim- 
ants, shall be as good and valid as though the same had been is- 
sued by said board previous to the passage of the law limiting the 
further action of the different boards of land commissioners, passed 
at the last session of congress. 

Sec. 2. Be it further enacted, That all surveyors and officers 
of the Republic shall respect the said certificates, as though the 
same had been issued by the said board of land commissioners at 
their regular session; provided, however, that the provisions of this 
act, shall not give validity to any claim which would not have 
been otherwise valid, had the same been issued in conformity with 
law. 
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Sec. 3. Be it further enacted, That this act shall take effect 
from and after its passage. 
January 14, 1841. 


No. XXIX.—“ An Act Granting a Donation of Land to actual 
Settlers on or near the Military Road on the Nothern Frontier.” 


Sec. 1. Be it enacted by the Senate and House of Representa- 
tives of the Republic of Texas, in Congress assembled, That a tract 
or parcel of land twenty-four miles in width, twelve miles on each 
side of the military road, running from Red River to the Nueces, 
as provided for by an act approved December, 1858, be, and the 
same is hereby reserved for the use of the government; provided, 
that nothing in this act shall be so construed as to interfere with 
jands now owned or claimed by virtue of a legal title, or any sur- 
vey made by a legally authorized surveyor. 

Sec. 2. Be i further enacted, That the president, with the 
advice and consent of the Senate, shall appoint a surveyor for the 
before mentioned reserve, who shall give bond with approved se- 
curity, in the sum of five thousand dollars, for the faithful perform- 
ance of the duties of his office ; said bond to be taken by the Sec- 
retary of the Treasury, payable to the President and his succes- 
sors in office. The surveyor so appointed, shall keep his office 
within the territory so reserved, and shall hold his office for two 
years ; and in transacting the business of his office, be governed 
by such rules, regulations, and penalties, as are prescribed by law 
for the government of the official duties of the surveyors of the 
several counties of this republic. 

Sec. 3. Be té further enacted, That any person wishing to 
settle within the limits of said reserved boundary, may apply to 
the surveyor thereof,.or his deputy, who shall survey for him, six 
hundred and forty acres of land, if hé be the head of a family; or 
three hundred and twenty acres of land, if he be a single man of 
the age of seventeen or upwards; and if said applicant reside 
thereon, and cultivate a part of the same for the term of five years, 
he shall receive at the expiration of said five years, a patent forthe 
same; provided, that actual oceupancy shall be the only proof of 
ownership. 

Sec. 4. Be it further enacted, That the before mentioned mili- 
tary road shall be the base line from which all surveys within the 
reserve shall be made: the surveys shall be made as nearly square 
as practicable, excepting those on the road, which shall front one 
half the square, (if previous lines will permit ;) and in no instance 
shall any survey run across the said military read. 

Sec. 5, Be it further enacted, That it shall be unlawful, here- 
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after, for any surveyor of this republic, to survey or locate any 
lands lying further north of said road than the twelve miles as con- 
templated in this act, or any lands lying west of the river Nueces, 
(and the same are hereby reserved for the use of the republic,) to 
be disposed of as Congress may hereafter direct, and any survey 
or location made after the passage ofthis act, contrary to the pro- 
visions of the same, are hereby declared null and void, and this 
act shall be in force from and after its passage. 


January 21, 1841. 


No. XXX.— An act granting Land to Emigrants.” 


Sec. 1. Be ù enacted by the Senate and House of Representa- 
tives of the Republic of Texas, in Congress asssembled, That every 
head of a family who has emigrated to this republic since the first 
of January, one thousand eight hundred and forty, or who may 
emigrate before the first of January, one thousand eight hundred 
and forty-two, with his family, and who is a free white person, 
shall be entitled to six hundred and forty acres of land: provided, 
he settle and actually reside on the same for the term of three 
years, and cultivate an amount of the same not less than ten acres: 
and further provided, he shall have his land surveyed and plainly 
marked, so as to include his improvements. 

Sec. 2. Bett further enacted, ‘That each single man over the 
age of seventeen, who has or may emigrate as provided in the 
first section of this act, shall be entitled to three hundred and 
twenty acres of land, upon the same conditions and restrictions 
as the heads of families. 

Sec. 3. Be it further enacted, ‘That in no instance shall a pa- 
tent be issued under the provisions of this act, unless the party 
produce the official certificate of the chief justice of the county 
where he may reside, that he, the said applicant, has proven by 
two respectable and creditable witnesses, that he has resided on 
the land for which he wishes to receive a patent, and that he has 
cultivated the quantum of land required by this act, for the term 
of three years, and that he has done and performed all the duties 
required of other citizens; and that he has taken the oath of al- 
legiance to this republic: provided always, the applicant shall be 
required to make oath or afirmation, that he has complied with 
the requisitions of this act; which oath or affirmation shall be 
properly authenticated. 

Suc. 4. Be it further enacted, That the President of the re- 
public be, and he is hereby authorized to make a contract with 
W. S. Peters, Daniel S. Carroll, Alexander McRed, Rowland 
Gibson, Robert Espie, William H. Oldmixon, Daniel Spillman, 
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Robert Hume, John Salmon, W. Byrne, Henry Richards, Robert 
D. Stringer, W. C. Peters, John C. Bansamen, John Peters, 
William Scott, Phineas J. Johnson, H. S. Peters, Timothy Cray, 
and Samuel Browning, collectively, for the purpose of colonizing 
and settling a portion of the vacant and unappropriated lands of 
the republic, on the following conditions, to wit: the said con- 
tractors, on their part, agree to introduce a number of families, to 
be specified in the contract, within three years from the date of 
the contract: provided however, they shall commence the settle- 
ment within one year from the date of said contract. 

Sec. 5. Be it further enacted, That the said contract shall be 
drawn up by the Secretary of State, setting forth such regulations 
and stipulations as shall not be contrary to the general principles 
of this law and the Constitution, which contract shall be signed 
by the President and the party or parties, and attested by the 
Secretary of State, who will also preserve a copy in his depart- 
ment. 

Sec. 6. Be it further enacted, That the President shall desig- 
nate certain boundaries, to be above the limits of the present set- 
tlements, within which the emigrants under the said contract must 
reside: provided however, that all legal grants and surveys that 
may have been located within the boundaries so designated pre- 
viously to the date of said contract, shall be respected; and any 
locations or surveys made by the contractors or their emigrants on 
such grants and surveys, shall be null and void. 

Sec. 7. Be tt further enacted, That not more than one sec- 
tion of six hundred and forty acres of land, to be located in a 
square, shall be given to any family comprehended in said con- 
tract; nor more than three hundred and twenty acres to a single 
man over the age of seventeen years. 

Sec. 8. Be it further enacted, That no individual contract 
made between any contractor and the families or single persons 
which he may introduce, for a portion of the land to which re- 
spectively they may be entitled, by way of recompense for pas- 
sage, expense of transportation, removal or otherwise, shall be 
binding, if such contract embrace more than one-half of the land, 
which he, she, or they, may be entitled to under this law; nor 
shall any contract act as a lien on any larger portion of such land ; 
nor shall any emigrant be entitled to any land, or receive a title for 
such land until such person or persons shall have built a good and 
comfortable cabin upon it, and shall keep im cultivation, and 
under good fence, at least fifteen acres on the tract which he may 
have received. 

Sec. 9. Be it further enacted, That all the expenses attending 
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the selection of the land, surveying, title, and other fees, shall be 
paid by the contractor to the persons respectively authorized to 
receive them: provided, however, that this provision shall not re- 
lease the colonist from the obligation of remunerating the con- 
tractor in the amount of all such fees, so soon as it can be done, 
without a sale of their land: and further, the President may 
donate to every settlement of one hundred families made under 
the provisions of this act, one section of six hundred and forty 
acres of land, to aid and assist the settlement in the erection of a 
building for religious public worship. 

Sec. 10. Be it further enacted, That the President may allow 
the contractors a compensation for their services, and in recom- 
pense of their labor and expense attendant on the introduction 
and settlement of the families introduced by him, ten sections for 
every hundred families; and in the same ratio of half sections for 
every hundred single men introduced and settled ; it being under- 
stood that no fractional number less than one hundred, will be al- 
lowed any premium. 

Sec. 11. Be ü further enacted, That the premium lands must 
be selected from the vacant lands within the territorial limits de- 
fined in the contract: and further, all fees incidental to the issue 
of patents for lands acquired under the provisions of this law, 
shall be paid to the Commissioner of the General Land Office, 
for the use and benefit of the public treasury. 

Sec. 12. Be it further enacted, That a failure on the part of 
the contractors, and a forfeiture of their contract, shall not be pre- 
judicial to the rights of such families and single persons as théy 
may introduce, who shall be entitled to their respective quotas of 
land, agreeable to the provisions of this law. 

SEC. 13. Be w further enacted, That the contractors shall be 
required to have one-third of the whole number of the families 
and single persons for which they contract, within the limits of 
the republic before the expiration of one year from the date of the 
contract, under the penalty of a forfeiture of the same: and it 
shall be the duty of the Secretary of State forthwith, after the 
expiration of such term, and failure on the part of the contractors 
to comply with this provision, to publish and declare said forfei- 
ture; unless the President, for good and sufficient reasons, shall 
extend the term six months, which he can do; and all substitu- 
tions of families living within the limits of the republic, by the 
contractors, shall not entitle them to any premium for such fami- 
lies, nor shall it operate im favor of them, for the number of fami- 
lies which they are bound to introduce. And this act shall take 
effect from and after its passage. 

Jonuary 4, 1841. 
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No. XXXI.—**An Act for the Benefit of Settlers residing neat 
the Boundary Line of the United States, in the Counties of Red 
River and Harrison.” 


Whereas, citizens residing near the line of the United States, 
and north of the Sabine River, by the laws and treaties hereto- 
fore existing, have been prevented from proving their emigra- 
tion to this republic, and have consequently been unable to 
procure from the proper authorities, an order of survey for the 
amount of said land, which they are entitled to under the laws 
granting lands to emigrants; and whereas, it is now understood, 
that the line between this government and the United States, is 
about to be run, therefore, 

Sec. 1. Be it enacted by the Senate and House of Representa- 
wes of the Republic of Texas, in Congress assembled, ‘That so 
soon as said line shall be run and marked by the commissioners 
on the part of the two governments, it shall and may be lawful 
for any settler residing near the boundary line, wishing a certifi- 
cate of headright or any order of survey, to make application to 
the district court, setting forth the time of his or her emigration, 
and place of his or her residence, which, together with the proof 
necessary to procure such certificates, shall be submitted to a Jury 
ef good and lawful men, who shall determine the fact whether 
such applicant is entitled to a certificate, and it shall be the duty 
of the district judge, when the jury shall find in favor of the ap- 
plicant, to issue to him an order of survey, such as was issued 
under former boards of land commissioners; provided, the appli- 
eant shall take the same oath, and make the same proof as has 
heretofore been required in like cases. 

Sec. 2. Be it further enacted, That any person entitled to lands 
under the provisions of this act, who shall be an actual setiler and 
occupant of the soil, shall be entitled in the location of his land 
to include his improvement; provided, that the said location, 
shall not interfere with any grant or survey legally made or 
obtained previous to such settlement; and provided, that nothing 
herein contained, shall prejudice the right of any person holding 
in his possession, a good and genuine certificate or order of survey. 

Sec. 3. Be it further enacted, That this act shall take. effect 
from and after its passage. 

January 20, 1841. 


42 
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No. XOCKII.—‘An Act supplementary to am Act entitled ‘An Act 
Authorizing the issuing of Duplicate Land Warrants, Dis- 
charges, and Headrights, on certain conditions.’ °? 


Sec. 1. Be ü enacted by the Senate and House of Representa- 
tives of the Republic of Texas, in Congress assembled, ‘That any 
person who may have lost land scrip or audited drafts, be, and 
they are hereby included, in the above recited act, ‘approved 
January the fourteenth, one thousand eight hundred and forty,” by 
complying with the conditions of the above recited act; provided, 
that the owner, if an alien, of said claim, shall previous to the ap- 
plying for a duplicate of the same, make or cause publication to be 
made for sixty days in a newspaper published at the seat of: 
government of Texas. 

January 15, 1841. 


No. XXXIII.—*‘An Act to protect the Settlers in that portion of 
the territory of Texas which has been surveyed by authority and 
direction of the United States of the North.’’ 

Sec. 1. Be it enacted by the Senate and House of Representa- 
tives of the Republic of Texas, in Congress assembled, That it 
shall not be lawful for any surveyor of this republic to survey or 
locate any portion of the lands of Texas which have been surveyed 
by the authority and direction of the government of the United 
States of the North, until expressly authorized by law. 

Sec. 2. Beit further enacted, That the commissioner of the 
general land office shall forthwith issue his instructions to such of 
the surveyors of this republic as he may think proper, to cause 
this act to be faithfully observed. 

Sec. 3. Be it further enacted, That this act shall be in force 
from and after the passage thereof. 

November 11, 1840. 


No. XXXIV.—*‘Joint Resolution providing for the Election of a 


Board of Travelling Commissioners, East of the Brazos.” 


_ Sec. 1. Be it resolved by the Senate and House of Representa- 
fives of the Republic of Texas, in Congress assembled, That it 
shall be the duty of congress, at as early a day as practicable, to 
elect a board of travelling Commissioners for that section of the 
Republic east of Brazos, provided for by an act of the fourth con- 
gress, entitled “an Act to detect fraudulent land certificates, and 
to provide for issuing patents to legal claimants,” and so much of 
the ninth section of the above recited act, as gives to the President 
the power to fill vacancies, shall be so far amended, as that he shall 
only have the power to fill vacancies during the recess of congress. 


APPENDIX No. XII $31 


Sec. 2. Be ü further resolved, That the said Commissioners 
when elected, shall meet on the third Monday of December eigh- 
teen hundred and forty, or as soon thereafter as practicable at the 
seat of Justice of Fannin county, and proceed from thence to Red 
River, Harrison, Jefferson, Liberty, Galveston, Harris, Montgome- 
ry, Robertson and Houston counties, in their respective order. 

Sec. 3. Be it further resolved, That this joint resolution shall 
take effect from and after its passage. 

November 20, 1840. 


No. XXXV.—“‘An Act defining the mode by which the holders of 


Conditional Certificates shall establish the same.” 


Sec. 1. Be ôt enacted by the Senate and House of Representa- 
tives of the Republic of Texas, in Congress assembled, That there 
shall be established in each county of the republic of Texas, a tri- 
bunal with authority to grant unconditional certificates to the hol- 
ders of conditional certificates obtained by virtue of the twenty- 
ninth section of law entitled “‘An Act to reduce into one act and 
to amend the several acts relating to the establishment of a Gen- 
eral Land Office,” passed December the fourteenth, one thousand 
eight hundred and thirty-seven, and also by virtue of the act enti- 
tled ‘An Act to extend to late Emigrants or those who may em- 
igrate within a specified time, a Donation of Land,” approved 
January the fourth, one thousand eight hundred and thirty-nine. 

Sec. 2. Be i further enacted, ‘That the chief justices and the 
two associate justices of the county court shall constitute the tri- 
bunal mentioned in the first section of this act. 

Sec. 3. Be wt further enacted, That any individual entitled to 
the privileges mentioned in the first section, and who is desirous 
of obtaining an unconditional certificate, shall present to the tri- 
bunal herein established, the conditional certificate of the board 
created under the land laws of one thousand eight hundred and 
thirty-seven, and one thousand eight hundred and thirty-nine, and 
shall personally appear and take the following oath: “I do sol- 
emnly swear that I have been an actual citizen of the republic for 
the term of three years; that I have done and performed the du- 
ties required of me as a citizen, and that I am a single (or mar- 
ried man, as the case may be,”’) and shall further prove, by two 
respectable witnesses, that the facts deposed to are true; provided, 
that in no case shall the evidence of witnesses be made, save by 
being personally present before the tribunal hereby established : 
and further provided, that the above oath shall not be exacted 
from widows, legal heirs, executors, or administrators of any one 
entitled to the benefit of this law, who died a citizen of this re- 
public. 
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Sec. 4. Be it further enacted, ‘That it shall be the duty of the 
clerk of the county court to act as clerk of the tribunal aforesaid : 
and upon such proof being made as herein required, the applicant 
shall receive an unconditional certificate, to be signed by a major- 
ity of the tribunal, and attested by the seal and signature of the 
clerk of the county court. 

Sec. 5. Dei further enacted, That the clerk shall keep a reg- 
ular record of all the certificates issued, the date of the issuance, 
and the names of the witnesses; and shall, quarterly, forward to 
the office of the Commissioner of the General Land Office, an ab- 
stract of the certificates issued, with the names of the applicants 
and witnesses, and the numbers and dates. 

Stc. 6. Be tt further enacted, That the tribunal herein estab- 
lished shall meet at the county seat on the first Monday of each 
month; and that each applicant shall, for a certificate, pay the 
sum of five dollars, in Texas treasury notes, to the county clerk, 
which sum shall be equally divided amongst the members signing 
the certificate, and the clerk. 

Sec. 7. Be it further enacted, That should any individual have 
his claim rejected, he shall have the right of appeal to the district 
court of the county wherein he applied; and it shall be the duty 
of the district attorney to attend to the appeal, in behalf of the tri- 
bunal. Should the appellant gain a verdict in his favor, the tribu- 
nal shall issue a certificate, as to other claimants, and the republic 
shall be taxed with the costs: if the appellant fails, he shall pay 
the costs. In all cases where the plaintiff fails to establish his 
suit, the sum of ten dollars shall be paid to the said district attor- 
ney by said plaintiff: provided, that the application for a certifi- 
cate may be made either in the county where the party resided at 
the passage of this act, or where he obtained his conditional cer- 
tificate. | 

Sec. 8. Be & further enacted, That in all cases where the ori- 
ginal certificate cannot be produced, from the fact of its being in 
the hands [of] a county or deputy surveyor, or in the office of the 
Commissioner General, it shall be lawful for the tribunal to permit 
the applicant to produce a certificate, under the seal and signe- 
ture of the clerk of the county court, where the conditional certifi- 
eate was obtained, that such a certificate was issued with the num- 
ber and date. 

Sec. 9. Be it further enacted, ‘That where any conditional cer- 
tificate has been rejected by the board of travelling commissioners, 
im consequence of the board which granted the same having al- 
lowed a larger quantity of land than the party applying for the 
same was entitled to,—the board to be appointed under this law 
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shall be authorized to grant another certificate to such party for 
the quantity of land to which he is justly entitled: provided, that 
the party applying for such certificate shall return to the board the 
original certificate which was granted him, to be cancelled. And 
in all cases where the said party claimants have heretofore had 
their lands located and surveyed in good faith, in accordance with 
law, they shall have the preference right of locating the same lands, 
or so much thereof as they may be entitled to by virtue of the cer- 
tificate granted them, the said party, by the tribunal established by 
this act. 

Src. 10. Be it further enacted, That the tribunal herein created 
shall grant to appellants of the district court under the sixteenth 
section of the land law passed December fourteenth, one thousand 
eight hundred and thirty-seven, upon the final judgment of the 
district court in appellants’ favor, where appeals have not been 
taken to the supreme court in the time prescribed by law, the cer- 
tificate which the appellant would have been entitled to receive 
from the board created by law. 

Src. 11. Be it further enacted, That it shall be the duty of the 
Commissioner of the General Land Office to grant to the holders 
of all unconditional certificates issued by the tribunal herein crea- 
ted, an unconditional patent for the amount of land to which each 
applicant may be entitled to receive, upon payment of fees of office. 

Sec. 12. Be at further enacted, That the chief justices, and 
one associate justice, may constitute a quorum for business. 

Sec. 13. Be it further enacted, That all those volunteers who 
arrived in this republic from the second of March, one thousand 
eight hundred and thirty-six, to the first of August, one thousand 
eight hundred and thirty-six, as mentioned in the twenty-ninth 
section of the land law, of one thousand eight hundred and thirty- 
` seven, shall be exempted from the conditions as mentioned in the 
same for the second and the third class of claimants. 

Sec. 14. Be it further enacted, That this tribunal shall have 
power to issue certificates to all those of the second or third class 
of claimants, who have not received their certificates from the pre- 
vious boards of land commissioners, upon their making the same 
proof as heretofore required. 

Sec. 15. Be tt further enacted, That the boards or tribunals 
herein created, shall have power to grant original or conditional 
certificates of the second or third class, until the first of October, 
one thousand eight hundred and forty-one, and no longer; and no 
unconditional certificate, shall be issued on any original or condi- 
tional certificate, obtamed from the tribunal herein created, until 
two years shall have expired from the time of obtaining said ori- 
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ginal or conditional certificates, and that when the applicant has 
resided three years within the republic, he shall be entitled to an 
unconditional certificate. 

Sec. 16. Be it further enacted, That should any certificate is- 
sue contrary to the provisions of this act, they shall be, and are 
hereby declared to be null and void, and the members of the board, 
granting the said illegal certificate, upon conviction of intentional 
fraud, shall be deemed guilty of a high misdemeanor, and on be- 
ing convicted thereof, before the district court, shall be fined in a 
sum of not less than two thousand, nor more than ten thousand 
dollars, shall be dismissed from office, and shall be forever there- 
after, incapable of holding any office of profit, honor, or trust, 
within this republic. 

Sec. 17. Be it further enacted, That this act shall [take] effect 
from and after the first Monday of March, one thousand eight hun- 
dred and forty-one. 

January 15, 1841. 


No. XXXVI.—“ An Act Supplementary to ‘An Act to Detect 
Fraudulent Land Certificates, and to provide for issuing Patents 
to Legal Claimants.’ ’’ 


Sec. 1. Be tt enacted by the Senate and House of Representa- 
tives of the Republic of Texas, in Congress assembled, That any 
individual holding or owning any headright -certificate issued by 
any board of land commissioners of the republic of Texas, which 
certificate may not have been recommended as genuine and legal, 
by the general and local commissioners appointed under the act to 
which this is a supplement, may file his petition, under oath, in 
the district court of the county where such certificates were issued, 
setting forth the grounds on which he founds his claim; and also 
stating that he is entitled to the amount of land claimed by virtue of ° 
his emigration to this country, or by virtue of the assignment of the 
headright claim of an actual emigrant and citizen of the country, 
of which petition there need not be any service, but the same shall 
be filed in the office of the clerk of the district court, at least five 
days before the commencement of the term of the court at which 
it may be tried; to which the general issue shall be considered as 
pleaded by the republic: whereupon, a jury shall be empanneled, 
as provided in other cases, and only by oral testimony heard to try 
said cause; and should the jury find in favor of the claimant, it 
shall be the duty of the clerk to make out a certificate to that effect, 
under the seal of the court, and approved by the presiding judge ; 
which certificate shall be handed over to the successful claimant. 

Sec. 2. Be at further enacted, That it shall be the duty of the 
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clerks of the several district courts, within twenty days after the 
adjournment of each and every term of said court, to transmit to 
the Commissioner of the General Land Office, a list of all the in- 
dividuals who may have been successful in the suits instituted 
under this act, in his said county, specifying the amount of land 
to which they were declared, by the court and jury, to be entitled ; 
which certificate shall be under the seal .of said court, to which 
shall be appended the affidavit of the said district court clerk, of 
the correctness of said list; and it shall further be the duty of the 
chief justice of the county in the district court of which said suit 
was decided in favor of the claimant, to examine the records of 
said district court of his county; and ifthe list is found to be core 
rect, it shall be his duty to certify to the same, under the seal of 
the county court. 

Sec. 3. Bev further enacted, That upon the receipt of said 
list from the district clerks, by the Commissioner of the General 
Land Office, and upon the claimant presenting his certificate 
as before provided for, to said commissioner, it shall be the duty 
of said commissioner forthwith to issue a patent on said claim, in 
the same manner as if said claim had been recommended as genu- 
ine and legal by the board of commissioners appointed under the 
act to which this is a supplement. 

Sec. 4. Be tt further enacted, That it shall be the duty of the 
district judge, at the trial of the suit herein specified, to appoint an 
attorney to assist the regular district attorney, whose mutual duty 
it shall be to represent the interest of the republic ; and should 
said claimant fail in his suit, he shall be charged in bill of costs a 
tax fee of fifty dollars, in Texas treasury notes, which shall be col- 
lected by the sheriff, by levy and sale, without the usual credit of 
twelve months; and which shall be divided equally among the 
said attorneys, for the republic, and shall be considered full com- 
pensation for the services of said attorneys. 

Sec. 5. Be it further enacted, That before the trial of any suit, 
provided for by this act, the district attorney may demand security 
for costs, and no claim shall be granted by a jury except upon the 
parol testimony of two good and creditable witnesses, given in 
under oath. 

Sec. 6. Be it further enacted, That upon good and sufficient 
cause shown, the court may grant a new trial either to the claim- 
ant or to the republic; provided, that not more than one new trial 
shall be granted to either party: and further provided, that the 
republic have the same number of peremptory challenges as the 
party suing for the land. 

Src. 7. Be it further enacted, That it shall be the duty of the 
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successful claimant, upon his receipt of his certificate from the 
clerk of the district court, as before provided, to pay to the said 
Clerk the sum of ten dollars, in Texas treasury notes, which shall 
cover all costs in and about said suit. 

Suc. 8. Be i further enacted, That any individual herein re- 
quired to take an affidavit, who shall swear falsely, besides suffer- 
ing all the pains and penalties of perjury, on conviction thereof 
before the district court, shall also be dismissed from office, and 
may be fined ina sum of not more than one thousand dollars, at 
the discretion of the court. 

Sec. 9. Be ü further enacted, That it shall be the duty of the 
claimant under this law, to prove that he obtained a certificate 
from the board of land commissioners of the county where such 
suit is brought, and that the commissioners to investigate the land 
offices, have not reported the same as genuine ; but said certificate 
shall not be considered as any evidence of the genuineness of the 
claim, and the same shall be proven, de novo, in the same manner 
as provided by the land law, approved December the fourteenth, 
one thousand eight hundred and thirty-seven. 

Sec. 10. Be i further enacted, That section sixth, of the act to 
which this is a supplement, be so amended, that when certificates 
have issued to assignees, and have been or may hereafter be ap- 
proved by the commissioners, established under the provisions of 
the said act, it shall be the duty of the Commissioner of the Gene- 
ral Land Office, to issue the patent in the name of the assignee, 
whose name appears in the certificate ; provided, that upon appli- 
cation for such patents, the persons so applying, shall be required 
to present, or exhibit to the Commissioner of the General Land 
Office, a regular train of transfer duly authenticated from the ori- 
ginal claimant. 

Sec. 11. Bett further enacted, That all individuals who are 
entitled to. headright certificates of the first class, and who have 
not yet received them from any of the boards heretofore in existence, 
are hereby authorized to file their petition ; and upon their going 
through all the formalities prescribed by this act, obtaining the 
verdict of a jury in their favor, and the certificate of the clerk, ap- 
proved by the Judge, and their presentation of certificates authen- 
ticated as before provided, to the Commissioner of the General 
Land Office, it shall be the duty of the Commissioner, to issue a 
certificate to said claimant, im form and manner as heretofore issued 
by the former boards of commissioners. 

Suc. 12. Be ü further enacted, ‘That any person who conceives 
himself entitled to land, but has obtained a certificate from a board 
for too much land, he may deliver the same to the district judge of 
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the county where the certificate was issued, who shall destroy the 
same, after which, he, or she, may apply for the quantity of land 
to which he, or she, may be entitled, and shall make the same 
proof, and be entitled to the same privileges, as required and 
granted by the provisions of this act. 

Sec. 13. Be it further enacted, That this act take effect from 
and after its passage. 

February 4, 1841. 


No. XXXVIT.—“An Act to Quiet the Land Titles within the 
twenty Frontier Leagues bordering on the United States of the 
North.” 


Whereas, it appears upon an investigation by a committee of 
both houses of Congress, that the location of land claims made 
prior to the 17th day of March, 1836, on the twenty frontier 
leagues bordering on the United States of the North, are contrary 
to law, and there is good reason to believe that the claims, in their 
origin, were for the most part absolutely fraudulent and void ; 
therefore, that the claims of the people within the above men- 
tioned border leagues, may be quieted and settled, 

SEC, 1. Be it enacted by the Senate and House of Representa- 
twes of the Republic of Texas, in Congress assembled, ‘That upon 
the application of any citizen of this republic, to the Commis- 
sioner of the General Land Office, for a patent to lands lying and 
comprehended within the above mentioned twenty frontier leagues, 
who would have been entitled to a patent had no claim of land 
been located within the said border leagues prior to the 17th day 
of March, 1836, the said commissioner general shall issue a pa- 
tent to such applicant as if no such location had ever been made. 

Sec. 2. Be it further enacted, That all persons claiming to 
hold lands within the above mentioned twenty border leagues, by 
virtue of any location made prior to the seventeenth day of 
March, eighteen hundred and thirty-six, who may wish to try the 
validity of their claims, shall commence their action within twelve 
months from the passage of this act; and all such claims founded 
upon locations made prior to the 17th day of March, 1836, as 
aforesaid, on which suit shall not be brought within twelve months 
from the passage of this act, shall be forever barred. 

Sec. 3. Be it further enacted, That in all suits which may be 
brought by authority of the second section of this act, the plain- 
tiff shall file his petition in the clerk’s office of the district court 
of the county where the claim may be alleged to lie, at least ten 
days before the sitting of the court to which it is made returnable, 
setting forth the grounds of his claim, and citing the district at- 
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torney to appear and contest the same on behalf of the republic, 
who, together with such assistant counsel as the court or the peo- 
ple may retain, shall represent the republic in all such suits. 

SEC. 4. Be tt further enacted, That the several courts of this 
republic, in executing the provisions of this act, shall exercise 
both equity and common law jurisdiction; and in the trial of any 
suit authorized by this act, shall be authorized to examine the 
plaintifi on oath, touching the merits of his petition; and the 
said courts are hereby directed and required, in the adjudication 
of all claims or grants purporting to have originated under the 
laws of Mexico, or the state of Coahuila and Texas, to require of 
the claimant or grantee, proof of the performance of the condi- 
tions of any of his claims or grants; and when any dispute shall 
arise In respect to the facts of the case, the court may cause the 
same to be ascertained by a jury, upon an issue to be made up 
for that purpose; provided, that no part or portion of this law be 
considered as in any manner extending to that portion of terri- 
tory now designated under the surveys of the United States, as 
the 17th and part of the 16th ranges of townships of Louisiana, 
heretofore surveyed and sectionized by authority of the United 
States. 

Sec. 6. De ü further enacted, That nothing herein contained 
shall prejudice or invalidate the settlement or head-right claims of 
any citizen residing within the twenty border leagues heretofore 
located and surveyed, whose claim shall not exceed one league 
and labor of land. 

January 9, 1841. 


No. XXXVITIL.—** Joint Resolution for the relief of the Soldiers 


composing the late First Regiment of Infantry.” 


Whereas, the soldiers enlisted under an ‘Act entitled an Act to 
provide for the protection of the Northern and Western Frontier,” 
approved twenty-first December, one thousand eight hundred and 
thirty-eight, were, under the provisions of the tenth section of 
said act, entitled to a bounty of one hundred and sixty acres of 
land, to be surveyed to them contiguous to the posts to which 
they were respectively attached; and 

Whereas, by a supplement to the above recited act, approved 
the fifth February, one thousand eight hundred and forty, said 
bounty was augmented to two hundred and forty acres, in the 
event it could not be had contiguous to the posts; and 

Whereas, the provisions of the above-named acts were not car- 
ried into effect, the regiment disbanded, and the soldiers dis- 
charged prior to the expiration of their term of service; therefore 
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Sec. 1. Be wt resolved by the Senate and House of Representatives 
of the Republic of Texas, in Congress assembled, That the Secre- 
tary of War be, and he is hereby authorized and required to issue 
certificates for two hundred and forty acres each, to all soldiers 
who shall produce honorable discharges, signed by. the proper 
officers. 

Src. 2. Be it further resolved, That the soldiers so receiving 
certificates, are hereby authorized to locate the same upon any 
unappropriated lands belonging to the Republic, at their own ex- 
pense, and in conformity to law :—provided, always, said certifi- 
cates shall only be granted to the original holder, or soldier, his 
heirs or legatees. 

_ Dec. 10, 1841. 


No. XXXIX.—‘** An Act making it the duty of the Commissioner 
of the General Land Office to issue Patents in particular 
cases.” 


Sec. 1. Be wz enacted by the Senate and House of Representa- 
twes of the Republic of Texas in Congress assembled, That all 
parts of laws requiring the payment of taxes upon surveys before 
patents can issue thereon be, and the same are hereby repealed ; 
and hereafter it shall be the duty of the Commissioner of the 
General Land Office to issue patents in all cases where the claim- 
ant is otherwise legally entitled to such patents, although the 
taxes upon the surveys shall not have been paid: provided, that 
the land shall be held liable for all taxes that may be due on said 
land at the time of issuing patent for the same. 

Sec. 2. Be it further enacted, That this act take effect from 
and after its passage. K 

January 7, 1842. 


No. XL.—“ An Act supplementary to an act entitled ‘An Act 
making it the duty of the Commissioner of the General Land 
Office to issue Patents in particular cases,’ passed January, one 
thousand eight fees and forty-two.” 


Sec. 1. Be ü enacted by the Senate and House of Representatives 
of the Republic of Texas in Congress assembled, That an act en- 
titled an Act making it the duty of the Commissioner of the 
General Land Office to issue Patents in particular cases, shall be 
so construed as to authorize and make it the duty of the Commis- 
sioner of the General Land Office to deliver all patents, now made 
out and remaining in his office, in like manner as those which 
are to issue subsequent to the date of the law to which this is a 
supplement, any law to the contrary notwithstanding. 
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SEC. 2. Be it further enacted, That this act take effect from 
and after its passage. 
January 18, 1842. 


No. XLI.—“ An Act supplementary to an act entitled ‘An Act 
defining the mode by which the Holders of Conditional Certifi- 
cates shall establish the same,’ approved fifteenth January, eigh- 
teen hundred and forty-one; and to repeal, in part, ‘An Act 
granting Land to Emigrants,’ passed the fourth January, eigh- 
teen hundred and forty-one.” 


Whereas, the phraseology of the fifteenth section of the law 
above-referred to, is ambiguous and contradictory in its provi- 
sions, and susceptible of constructions contrary to its true in- 
tentand meaning— 


Sec. 1. Therefore, be ii enacted by the Senate and House of 
Representatives of the Republic of Texas, in Congress assembled, 
That the boards or tribunals created by the act herein before men- 
tioned, shall have power, and it shall be their duty, to grant and 
issue unconditional certificates, of the second and third class, to 
applicants who have not received certificates from former boards, 
and shall make such proof as is required by said act, that they - 
have resided within this Republic for three years, and pono. 
the duties required of them as citizens. 

Sec. 2. Be it further enacted, That so much of ** An Act grant- 
ing Land to Emigrants,” passed the fourth January, eighteen 
hundred and forty-one, as requires the grantee to settle, and actu- 
ally reside on the same, for the term of three years, and cultivate 
an amount of the same, (not less than ten acres,) before patent 
shall issue, be, and the same is hereby repealed. 

Sec. 3. Be tt further enacted, That so much of the fifteenth 
section of the above recited act as requires that an unconditional 
certificate shall not be issued until the expiration of two years, 
from the date of the conditional certificate, be, and the same is 
hereby repealed. 

Suc. 4. Be ü further enacted, That this act take effect from and 
after its passage. 

February 4, 1842. 


No. XLII.— An Act amendatory of ‘An Act granting Land to 
Emigrants, approved January fourth, one thousand eight hun- 
dred and forty-one.” 

Sec. 1. Be it enacted by the Senate and House of Representa- 
tives of the Republic of Texas, in Congress assembled, That the 
provisions of an act entitled ‘An Act granting Land to Emi- 
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grants,’ approved January fourth, one thousand eight hundred and 
forty-one, so far as relates to the authority thereby given to the 
President to enter into a contract with W. S. Peters, and others, 
to introduce colonists upon certain terms therein expressed, and 
set forth, be, and the same are hereby extended to such other 
company, or companies, which may be organized for like purpo- 
ses, as the President may, in his judgment, approve. 

Src. 2. Be it further enacted, That all the rights accruing to 
said company by the provisions of said act; and all the duties, 
obligations, and conditions, imposed by the same, upon the said 
W. S. Peters and his associates, be, and the same are hereby ex- 
tended to such other companies as may be organized under the 
provisions of this act. 

Src. 3. Be it further enacted, That this act take effect from 
and after its passage. 

February 5, 1842. 


No. XLIII.. An Act to provide for the survey and sale of a 
portion of the territory formerly occupied by the Cherokee 
Indians.” 


Section 1. Be t enacted by the Senate and House of Represen- 
tatives of the Republic of Texas, in Congress assembled, That the 
President of the Republic be, and he is hereby, authorized to 
cause to be surveyed, in such manner as he may deem advisable, 
four hundred thousand acres of land, in the territory heretofore 
occupied by the Cherokee Indians, which surveys shall be made 
in sections of one English mile square, as nearly as may be; pro- 
vided, that all legal claims to lands, that have been legally located 
previous to February first, eighteen hundred and forty, shall be 
exempt from sale or surveys under the provisions of this act. 

Suc. 2. Be it further enacted, That the President, so soon as a 
sufficient portion of said lands may have been surveyed, is au- 
thorized to appoint one or more agents, as may be necessary, to 
reside at such points as he may designate, whose duties shall be 
to sell any part of said lands, in portions not less than one quarter 
section, at such price as the President may designate; provided, 
that nothing but gold or silver, or the Exchequer bills of this 
Government, shall be received in payment: nor shall any sale be 
made but for cash in hand. | 

Sec. 3. Be it further enacted, That the agents appointed shall 
give bond, to the President, with good security in such sum as he 
may require, conditioned for the faithful performance of their 
duties, and the faithful and prompt payment into the Treasury, of 
any money received. 
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Sec. 4 Be it further enacted, That the President is authorized 
to make contracts with the surveyors or agents, to pay them their 
compensation, in part, or in whole, in lands. 

SEC. 5. Be it further enacted, That the agents shall make quar- 
terly returns to the Secretary of the Treasury, shewing the quanti- 
ty of land which has been disposed of, and describing the sections, 
townships and ranges, in which the sales have been made. He 
shall at the end of each quarter, pay over all money in his hands: 
and on failure, his bond shall be forfeited: he shall be removed 
from office ; and on being sued on the bond, he and his securities 
shall be condemned to pay to the President, for the use of the 
Republic, double the amount of money thus retained in his hands. 

Sec. 6. Be tt further enacted, That the said agents shall be 
subject to the orders of the President, and shall perform such other 
duties as may be required of them, and in case a suit may be 
brought against him or his securities, he or they may be sued in 
any county where the Attorney-General may think proper to file a 
petition. 

Sec. 7. De ü further enacted, That the President is further 
authorized to appoint one or more agents in foreign countries, for 
the purpose of making sales of any or all of the said lands, and 
said agents shall be required to give the bonds contemplated by 
the previous section of this act; but they shall not be required to 
settle quarterly, but shall pay over the money so soon as practica- 
ble after receipt, and shall also render an account thereof, to the 
Executive and to the Congress. 

Sec. 8. Be it further enacted, That whenever any sale may 
have been made, the agent shall issue a certificate to the purchaser, 
describing minutely the land sold, and upon presentation of said 
certificate to the Commissioner of the General Land-Office, it shall 
be his duty to issue a patent for the same. 

Seo. 9. Be it further enacted, That if a sale of a large amount 
of land can be made by the President, or any agent, without a 
previous survey, he is hereby authorized to make the same, and 
cause the survey to be afterwards made. 

Sec. 10. Be tt further enacted, That this act shall take effect 
from its passage. 

July 23, 1842. 


No. XLIV.—“An act supplementary to an act supplementary to 
an act, to detect fraudulent Jand certificates and to provide for 
the issuing patents to legal claimants.” 


Section 1. Be it enacted by the Senate and House of Represen- 
tatives of the Republic of Texas, in Congress assembled, That all 
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suits contemplated by the first section of the act to which this is 
a supplement, shall be commenced on or before the first day of 


January, one thousand eight hundred and forty-four, and not there- 
after. 


January 14, 1843. 


No. XLV.—‘‘Joint resolution to modify the provisions of an act, 
entitled an act granting land to emigrants.” 

Whereas, by an act passed by the Congress of Texas, entitled, 
“an act granting land to emigrants,” and bearing date the fourth 
day of February, 1841, a grant was made to Daniel Joseph Carroll, 
Henry J. Peters and others, their associates, therein named, for 
the introduction and settlement of emigrants within the territory 
of this Republic, and upon the terms and conditions therein pro- 
vided; and whereas, by said act, the President of this Republic 
was authorized to make a contract with said Daniel J. Carroll, 
Henry J. Peters, and their associates aforesaid, collectively, in 
conformity with the provisions of the same; and whereas, in pur- 
suance of such authority, the President did make a contract with 
the aforesaid grantees, which was duly executed in their behalf, 
by their attorney, Samuel Browning, and which bears date the 
thirtieth day of August, 1841; and whereas, the President did 
make a further contract with the same parties, which bears date 
the twentieth day of November, 1841; and whereas the President 
did make a yet further contract with the same parties, through 
their attorney, Horace Burnham, which bears date the twenty sixth 
day of July, 1842, said last two contracts being supplementary to, 
and making one with the said first contract; and whereas, it is 
deemed expedient to modify some of the provisions of said act and 
contracts, and to extend some of the privileges therein granted; 
now, therefore : 

Resolved by the Senate and House of Representatives of the Re- 
public of Texas in Congress assembled, That the President be, and 
he hereby is authorized and required to make such modification of 
the aforesaid contracts, or such further contract or contracts, with 
the grantees named in the aforesaid act, or with their assigns or 
legal representatives, as shall be deemed by him for the benefit of 
this Republic, and as shall not be inconsistent with the provisions 
of the said act: 

Provided, however, that he shall have full power and authority 
to extend the time to the grantees named in the aforesaid act, or 
to their assigns or legal representatives, for the introduction and 
settlement of emigrants in this Republic, to a period not exceed- 
ing five years from the first day of July next; and that he shall be 
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authorized to prescribe the limits within which the grantees or 
their assigns or legal representatives shall be permitted to intro- 
duce and settle any number of families, not exceeding ten thou- 
sand, within the whole time limited; that he shall be authorized 
to make the title and conveyance of each section of six hundred 
and forty acres of land, which has been or shall be acquired under 
any contract made or to be made, by the President of this Repub- 
lic, with the grantees, or their assigns or legal representatives, to 
the said grantees or their assigns, or legal representatives, di- 
rect: Provided, that said grantees, their assigns, or legal repre- 
sentatives, shall survey the land assigned to them, as provided in 
the act aforesaid; and shall be required to settle or receive such 
lots only as are of fair quality for agricultural purposes, and not 
too far situated in the interior of a prairie for such purposes; and 
whenever they shall have completed the surveys of any number of 
sections, and built a corresponding number of small comfortable 
houses, or cabins of logs or other materials, thereon, and placed 
families therein, they shall receive a title from this Government to 
one section of six hundred and forty acres for each family so in- 
troduced and settled; and shall be required to immediately con- 
vey to the legal representative of said family, not less than one 
hundred and sixty, nor more than six hundred and forty acres of 
said land; conditioned that said family shall remain upon said 
land so conveyed, and enclose with fence and cultivate fifteen 
acres, for at least three years; and in default thereof, shall forfeit 
the same to this Republic : 

Provided, further, that in the contract to be made by the Presi- 
dent of this Republic with the said grantees, or with their assigns, 
or legal representatives, they shall be required to settle each year, 
within the territory prescribed, or to be prescribed to them, at least 
two hundred and fifty families, reckoning from and after the first 
day of July next, and including the families which shall then have 
been settled on the tract prescribed; and in default of introducing 
and settling such number of families, their contract shall be for- 
feited : 

Provided, however, that they shall be allowed to introduce and 
settle any number of families, not exceeding ten thousand in all, 
on the same terms and conditions; and 

Provided, further, that they shall be permitted to settle all the 
sections within any limits prescribed, or to be prescribed, and not 
located previous to the time of defining such limits; and that for 
every alternate section of six hundred and forty acres which shall 
be conveyed to them, they shall pay into the Treasury of this Re- 
public twelve dollars in specie, on receiving the title from the Gov- 
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Provided, further, that in case of forfeiture, the party shall only 
be affected prospectively, any thing in the aforesaid act, or con- 
tracts, to the contrary notwithstanding: 

Provided, further, that the Cherokee lands shall be exempt from 
the provisions of this act. l 

January 16, 1843. 


No. XLVI.—“An Act to extend io the Chief Justice and associate 
Justices, the authority to issue certificates of Head-right to Em- 
igrants.”” 

Section 1. Be it enacted by the Senate and House of Represen- 
tatives of the Republic of Texas in Congress assembled, That the 
Chief Justice and associate Justices shall constitute a board of 
commissioners for their respective counties, who shall be author- 
ized to issue unconditional and conditional certificates for head- 
rights to lands, to all citizens of the second, third and fourth clas- 
ses, who arrived in the country previous to the first day of Janu- 
ary, one thousand eight hundred and forty two, who shall have 
resided in the Republic three years, in conformity to the laws un- 
¿der which they emigrated. 

Sec. 2. Be it further enacted, That the said board of commis- 
sioners shall be, and they are hereby authorized to continue to is- 
sue unconditional certificates to emigrants and citizens, as provi- 
ded by an act, approved January the fifteenth, one thousand eight 
hundred and forty-one, that expired by its own limitation on the 
first day of October, one thousand eight hundred and forty-one. 

Src. 3. Be it further enacted, That the party claiming shall pay 
for each certificate the sum of two dollars, which shall be equally 
divided between the clerk and the commissioners present. 

January 16, 1843. 


No. XLVII.—* An Act to repeal an act, entitled ‘An Act to sec- 
tionize and sell the Lands formerly reserved for, and occupied 
by the Cherokee Indians,’ approved February Ist, 1840; also, 
to repeal an act, entitled “An Act to provide for the survey: and 
sale of a portion of the territory, formerly occupied by the Cher- 
okee Indians,’ approved July 23d, 1842.” 

Sec. 1. Be tt enacted by the senate and house of representatives 
of the Republic of Texas, in congress assembled, That the act en- 
titled “ An Act to sectionize and sell the lands formerly reserved 
for, and occupied by the Cherokee Indians,” approved February 
Ast, 1840, also an act entitled ‘ An Act to provide for the survey 
and sale of a portion of the territory, formerly occupied by the 
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Cherokee Indians,” approved July 23d, 1842, be, and the same 
is hereby repealed. 

Sec. 2. Be it further enacted, That all legal and valid orders 
of survey, certificates, scrip, or bounty warrants legally and cor- 
rectly obtained, and surveyed, or located, in the said above recit- 
ed territory, and all titles and colonist rights, legally and properly 
surveyed and located, under the colonization laws of Mexico, in 
said territory, be, and the same are hereby declared as valid as if 
located or situated in any other portion of the public domain, and 
any such claims, are hereby placed upon the same basis and 
grounds as claims of a similar character, located or situated in 
other portions of the country, any law or act for the sale, survey, 
or hypothecation of any of the said lands, or any Indian treaty or 
treaties, which might be construed to affect the right or title of 
said lands, to the contrary notwithstanding. 

Sec. 3. Be ü further enacted, That all the lands, vacant in 
said territory, be, and the same are hereby declared subject to en- 
try and location, and the settlers residing therein, be entitled to 
all the immunities and privileges of entry and location, allowed to 
citizens residing in other portions of ihe public domain ; and pro- 
vided, that in no instance, shall it be lawful for any non-resident 
to locate upon the land occupied and settled, bona fide, by any 
resident citizen, in the aforesaid district of country. 

Sec. 4. Be tt further enacted, That an act entitled “ An Act 
granting a donation of land to actual settlers on or near the Mil- 
tary Road on the northern frontier,” approved January 21st, 1841, 
be, and the same is hereby repealed; and that all legal locations 
and surveys, heretofore made, north of said road, are hereby vali- 
dated. 

Sec. 5. be w further enacted, That this act shall take effect, 
and be in force from its passage. 

January 27, 1844. 


No. XLVITI.—* An Act to repeal all laws now in force, author- 
izing the President to form Colonization Contracts, and to for- 
feit such as have already been made, where the conditions have 
not been strictly complied with.” 


Src. 1. Be t enacted by the Senate and House of Representa- 
tives of the Republic of Texas, im Congress assembled, That all 
laws now in force, authorizing the President to make contracts 
with individuals, or companies, for the purpose of colonizing and 
settling portions of the unappropriated lands of the Republic, be 
and the same are hereby repealed. 

Sec. 2. Be it further enacted, ‘That all such contracts, already 
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made, the conditions of which have not been strictly and rigidly 
complied with, or hereafter fail to be complied with, are hereby 
declared forfeited, and no extension of time or privilege shall be 
granted to said contractors for the purposes of carrying such con- 
tracts into effect. 

Sec. 3. Be tt further enacted, That no further contract or con- 
tracts, shall be made by the President with such individuals, who 
have already made contracts for the purposes above specified, 
whereby any further time, privileges, or facilities, may be granted 
to said contractors, and the ‘‘joint resolution to modify the provi- 
sions of an act, entitled ‘an act granting land to emigrants,’ ap- 
proved January 16th, 1843,” so far as the same relates to any 
prospective action of the President, in regard to modifying said 
contracts, or extenting the time, as now embraced, in said con- 
tracts, whereby the privileges of said company, or their assigns, 
or representatives, mentioned in said joint resolution, may be in- 
creased, be and the same is hereby repealed. 

Sec. 4. Be tt further enacted, Thatit shall be the duty of the 
Attorney General, under the directions of the President, to ascer- 
tain as fully as possible all the proceedings of said contractors, 
how far they have complied with their conditions, and in what 
respects they have failed, and report fully, on said subject, to the 
next Congress of the Republic, in order that they may take such 
further action thereon as they may think proper. 

Src. 5. Be it further enacted, That it shall be the duty of the 
President, whenever he ascertains that any of the colonization 
contracts, heretofore made, have been forfeited by a failure to 
comply with all their provisions, on the part of the contractors, to 
issue his proclamation to that effect, immediately. 

Sec. 6. Be it further enacted, That this act shall be in force, 
from and after its passage. 

January 30, 1844. 


No. XLIX.—“ An Act for the relief of McKinney & Williams,” 


Whereas, the Government of Texas is largely indebted to 
Thomas F. McKinney and Samuel M. Williams, for advances 
made to the Government, by the said McKinney and Willams, 
during our struggle for independence, and 

Whereas, the said McKinney and Wilhams have made to the 
Government very liberal propositions in regard to the settlement 
of said debt ; therefore, 

Section 1. Be it enacted by the Senate and House of Represen- 
tatives of the Republic of Texas in Congress assembled, That the 
account of the said McKinney and Wilhams, against the Govern- 
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ment, amounting to the sum of fifty-four thousand four hundred 
and eight dollars and eleven cents, is hereby acknowledged to be 
just and true; and shall be discharged as follows, to wit: the 
Commissioner of the General Land Office shall be, and he is 
hereby, authorized and required to issue land-scrip, to a sufficient 
amount, to settle and pay the said claim of McKinney and Wil- 
liams, of fifty-four thousand four hundred and eight dollars and 
eleven cents; the said land-scrip to be estimated at fifty cents, per 
acre, and shall be in such form as shall be approved by the Presi- 
dent, and shall be signed by the Commissioner of the General 
Land Office, and countersigned by.the Secretary of the Treasury, 
and shall be issued to said McKinney and Williams, whenever 
they shall produce to said Commissioner-General of the Land 
Office a certificate, from the Auditor, that, ab appears from his 
records, no part of said claim for fifty-four thousand four hundred 
and eight dollars and eleven cents, has heretofore been allowed to 
said McKinney and Williams. 

Sec. 2. Bett further enacted, That the said land-scrip shall be 
issued in quantities, not less than six hundred and forty, and three 
hundred and twenty acres, and shall be located, surveyed, and 
patented, agreeable to the laws now in force in the Republic. 

Sec. 3. Be tt further enacted, That said McKinney and Wil- 
liams shall be authorized to surrender to the Secretary of the 
Treasury any portion of the bonds of the Government held by 
them, provided, the same shall not exceed the amount advanced 
by the said McKinney and Williams, in par funds, for the use of 
the Government, to be determined by the Secretary of the Trea- 
sury, by reference to the records of the nation, and receive, in lieu 
thereof, land-scrip, as provided in the foregoing sections. 

Sec. 4. Be tt further enacted, That the expenses of surveying 
said lands shall be paid by McKinney and Williams. 

Sec. 5. Be it further enacted, That this act shall take effect 
from its passage. 

February 5, 1844. 


No. L.—% An Act to restore Lands sold for Taxes to the for- 
mer owners.” 


Secrion 1. Be it enacted by the Senate and House of Represen- 
tatives of the Republic of Texas in Congress assembled, That the 
Government of Texas does hereby, relinquish to the former owners 
thereof, all the lands that were sold in the several counties, in the 
years one thousand eight hundred and forty three, and forty four, 
or at any time previously, and which was purchased for the gov- 
ernment by the several sherifis in the several counties, upon the 
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former owner or owners, or their agents or attorneys, paying the 
amount of taxes by him or them due to the Republic, at the time 
of said several sales, and all other taxes that may or would have 
accrued upon said land or lands; provided, the lands had been 
purchased by any other person or persons, or remained in his own 
possession, together with all costs which may have accrued to the 
sheriff in advertising and selling the same; so sold up to the time, 
that any person or persons may desire to avail himself of the bene- 
fit of this act, provided, said taxes be paid to the government, on 
or before the first day of January, one thousand eight hundred and 
forty six. i 

Sec. 2. Be tt further enacted, That it shall be the duty of the 
sheriffs of the several counties, to make returns to the Treasury 
Department, of all money or moneys collected for taxes upon lands 
heretofore sold, and purchased by the government, specifying par- 
ticularly the amount of money that he has received from each in- 
dividual under the provisions of this act, and their receipt shall be 
sufficient evidence to the owner, that the provisions of this act 
have been complied with. 

Sec. 3. Be it further enacted, That this act take effect and be 
in force from and after its passage. 

January 18, 1845. 


No. LI.—An Act granting to settlers on vacant public domain 
pre-emption privileges.” 

Section 1. Be it enacted by the Senate and House of Represen- 
tatives of the Republic of Texas in Congress assembled, That all in- 
dividuals who have settled upon, and improved, or who may here- 
after settle upon and improve a portion of the vacant public do- 
main, which has been neither filed upon, entered, located nor sur- 
veyed by virtue of some genuine, legal and valid certificate, or 
other evidence of title to land previous to such settlement and im- 
provement, shall have the privilege of locating and surveying a 
tract of land, not exceeding three hundred and twenty acres, so as 
to include said settlement and improvement, in preference to all 
other claims or claimants, and all files, entries, locations or surveys 
made so as to interfere with the preference granted by this act, 
shall be null and void. 

Sec. 2. Be tt further enacted, That it shall be the duty of all 
settlers contemplated by this act, who intend to avail themselves 
of the benefits of its provisions to have the lands including their 
improvements covered with a valid certificate, within three years 
from the passage of this act, or within three years from the com- 
mencement of their settlement; and the laws now in force in re- 
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gard to the surveying and procuring of lands shall be observed, 
where the same do not conflict with the provisions of this act. 

Sec. 3. Be ut further enacted, That any genuine head-right cer- 
tificate; land scrip, bounty warrant, or other genuine evidence of a 
claim to land issued by the authority of this government, may be 
located on such improvements, and the Commissioner of the Gen- 
eral Land Office is hereby authorized and required to issue land 
certificates to any settler requiring the same, on his paying at the 
rate of two dollars per acre in the old promissory notes, bonds, 
funded debt, or other liquidated demands against the Republic of 
Texas, in accordance with the provisions of an act, approved, 
February fifth, eighteen hundred and forty-one, or fifty cents in 
par funds per acre, provided, that to actual settlers as contempla- 
ted by this act, certificates or land scrip, to the amount of eighty 
acres, may be issued, but not for a less amount. 

Sec. 4. Bei further enacted, That all sales made of improve- 
ments contemplated by this act, previous to survey or patent, ex- 
cept to those who may actually settle upon and occupy said im- 
provements, shall be null and void; and the purchasérs of such 
improvements shall be subject to the same conditions, restrictions 
and limitations, as if the original settler had remained in posses- 
sion. 

Sec. 5. Be ü further enacted, That nothing herein contained, 
shall be so construed as to prevent the locations of certificates on 
such improvements containing more than three hundred and twen- 
ty acres; provided, that the preference shall be only construed to 
apply to the amount of three hundred and twenty acres. And any 
surveyor disregarding or violating the provisions of this act, shall, 
on conviction thereof before the District Court, be fined or im- 
prisoned, at the discretion of the Court, and dismissed from office. 

Sec. 6. Be it further enacted, That it shall be the duty of the 
county surveyors of each and every county in this Republic to 
keep a record book to be devoted exclusively to pre-emption 
claims; and settlers within eight months from the passage of this 
act, or within eight months from the commencement of such set- 
(lement hereafter made, shall cause to be surveyed the amount of 
land for which they intend to claim pre-emption; and on applica- 
tion being made by such settler, to a surveyor to have his said 
land surveyed to include his improvements, he shall not be com- 
pelled to furnish the surveyor with any land certificate, but he 
shall take an oath, which may be administered to him by said sur- 
yeyor, that he believes he is settled upon vacant land, as contem- 
plated in the first section of this act; upon which the survey, not 
exceeding three hundred and twenty acres, may be made, and the 
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field notes shall be returned, with the aforesaid affidavit of the set- 
tler, to the county surveyor of the county in which the land lies, 
who shall have the same recorded in said pre-emption book, for 
which services the said surveyor and county surveyor may charge 
the fees now allowed by law for such services and no more; pro- 
vided, that when a proper certificate may be subsequently obtain- 
ed by the settler, the same may be applied to such survey without 
running or marking the lines anew. 

Src. 7. Be it further enacted, That should any settler die pre- 
vious to procuring a patent for the land, including the settlement 
and improvement, as provided by this act, the widow, (if there 
be one,) and the heirs, or the heirs alone, (if there be no widow,) 
shall be entitled to the same preference as the deceased would 
have been, according to the provisions of this act. 

Sec. 8. Be it further enacted, That this act shall take effect 
and be in force from and after its passage. 

January 22, 1845. 


No. LIT.—‘‘An Act explanatory to the thirty-sixth section of the 
General Land Law, passed fourteenth December, eighteen hun- 
dred and thirty-seven.” 


Sec. 1. Be it enacted by the Senate and House of Representatives 
of the Republic of Texas, in Congress assembled, That the prices 
of land, as mentioned in the thirty-sixth section, of the General 
Land Law, passed fourteenth December, eighteen hundred and 
thirty-seven, be as follows, all those who may have emigrated 
prior to the second of May, eighteen hundred and thirty-five, 
shall pay for every labor of irrigable land, the sum of three dol- 
lars and fifty cents, for every labor of arable land, two dollars and 
fifty cents; for every labor of pasture land, one dollar and twenty 
cents; and all those who emigrated subsequently to the second 
of May, eighteen hundred and thirty-five, and prior to the Decla- 
ration of Independence, shall pay for every labor of irrigable land, 
seven dollars; for every labor of arable land five dollars, and for 
every labor of pasture land, two dollars and forty cents. 

Sec. 2. Be tt further enacted, That in all cases where other or 
higher rates of land dues, than those prescribed in this act, have 
been exacted and paid by any person, the sum so paid over and 
above the rates fixed by this act, may be applied by the person 
paying the same, in payment of land dues on other lands. ; 

Sec. 3. Be it further enacted, That this act take effect from 
and after its passage. 

January 29, 1845. 
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No. LIII.—* Joint Resolution for the relief of Henry F. Fisher 
and B. Miller.” 


Sec. 1. Be i resolved by the Senate and House of Representa- 
tives of the Republic of Texas, in Congress assembled, That the 
reservation of each alternate section of land for the benefit of the 
Government, as stipulated between the Government of the Re- 
public of Texas and Henry F. Fisher and B. Miller, for the in- 
troduction of six thousand emigrants, on the waters of the San 
Saba and Llano, dated Washington, September first, one thou- 
sand eight hundred and forty-three, be, and the same is hereby, 
so changed, as, that the said contractors be, and they are hereby 
permitted to settle any of the alternate sections they may need for 
their defence against the Indians; Provided, that they do not ex- 
ceed one-twelfth part of the alternate sections, and provided fur- 
ther, for each alternate section, thus settled, they shall set apart 
and survey, within the limits of the grant of said contractors, at 
their own expense, an equal number of sections for the use of the 
Government. 

Sec. 2. Be it further resolved, That the provisions in the said 
contract, mentioned in the preceding section, requiring the said 
Fisher and Miller to bring into this country, and settle on their 
grant, one-third of the number of emigrants contracted for, within - 
a certain limited time, be, and the same is hereby, so changed 
and amended, as to give, until the first of March, one thousand 
eight hundred and forty-six, to introduce the one-third of the 
number of emigrants, and, if the said Fisher and Miller should 
fail to introduce the whole number of emigrants contracted for, by 
them, (on the first day of March, one thousand eight hundred and 
forty-six, agreeable to the provisions of this act,) they shall be 
entitled to receive compensation, pro rata, for the number actually 
introduced, provided, nothing herein contained, shall be so con- 
strued, as to relieve the said contractors from introducing the 
number required by the first of March, one thousand eight hun- 
dred and forty-five, as provided in the first part of said condition. 

Sec. 3. Be it further resolved, That such clauses as are con- 
tained in said contract, as require the emigrants introduced in vir- 
tue thereof, to cultivate a particular number of acres of land, and 
¢o build cabins thereon, be, and the same is hereby repealed, and 
that they receive from this Government, an unconditional title for 
their respective lands, when, they shall have resided and culti- 
vated a portion of land, within the limits of the territory desig- 
nated, and set apart, in said contract, for the term of three suc- 
cessive years, after the manner prescribed in the first section of 
this act. 
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SEC. 4. Be it further resolved, That this act shall be consi- 
dered, as supplemental to, and explanatory of said contract, men- 
tioned in the first section of this act, and that all parts of laws 
contravening the provisions of this act be, and the same are 
hereby repealed, and that this Joint Resolution take effect from 
and after its passage. 

January 29, 1845. 


No. LIV.—* An Act to provide for the issuance of Patents to 
Assignees.” 


Section 1. Be tt enacted by the Senate and House of Represen- 
tatives of the Republic of Texas in Congress assembled, That the 
Commissioner of the General Land Office be authorized and re- 
quired to issue patents in the names of the Assignees of all trans- 
ferable land claims, upon their presenting to him a complete and 
properly authenticated chain of transfer or obligation for title, from 
the original grantee. . 

Sec. 2. Be it further enacted, That hereafter patents may issue 
in the name of the Assignee, when the certificate was granted in 
the name of the Assignee, without an exhibition of a chain of 
transfers us prescribed in the tenth section of an act supplementary 
to “an act to detect fraudulent land certificates, and to provide 
for issuing patents to legal claimants, approves February fourth, 
one thousand eight hundred and forty- one,” ’ and all laws contra- 
vening this act are hereby repealed. 

Sx. 3. Beit further enacted, That this act be in force from 
and after its passage. 

February 3, 1845. 
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No. I. 
REPUBLIC oF TEXAS 
US. On Appeal. 
McCu.tocn, et al. 


Ir is the opinion of thé Court that this case cannot be con- 
sidered by the Court under the authority of the 43d section of an 
Act establishing the powers and jurisdiction of the District Court. 
A Judge of that Court may reserve any point in Criminal Law for 
the decision of the Supreme Court; but the Supreme Court is by 
the same section bound to pronounce such a decree as the District 
Court should have pronounced. Inasmuch as the prisoners are 
not before the Court to be discharged, committed, or bailed, the 
Court has not jurisdiction and cannot hear the case in its present 
form. ‘The points are therefore dismissed. 

[Opinion by Chief Justice Rusk, and concurred in. | 


- No. II. 
HUNTER anp Hype 
DS. Appeal from Brazoria County. 
BERNARD OELRICH. ? 

A judgment was rendered in the District Court of Brazoria 
County at the fall term of 1837, upon a suit brought to recover a 
horse, or his value alledged in the plaintiff’s petition to be worth 
three hundred and fifty dollars; the defendants being inn-keepers 
and having detained said horse for tavern charges. 

The appellants by their counsel come into this Court and move 
‘to remand the cause on the ground of insufficiency in the record, 
to wit: that the property claimed in the appellee’s petition was 
not worth the amount therein set forth. The motion for certiorart 
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is not sustained on the ground that the assessed value is not ma- 
terial to a hearing in this Court. The plaintiff in the District 
Court alledged that his horse was worth three hundred and fifty 
dollars, and laid his damages at four hundred. The Jury gave a 
verdict for two hundred and fifty dollars, and it is not competent 
for this Court to say that the amount in controversy was not equal 
to its jurisdiction as defined by the 15th section of the District 
Court act. The amount in controversy is the amount claimed in 
the plaintiff’s petition. Ifthe adverse doctrine were to prevail, a 
party claiming thousands of dollars might have his demand re- 
duced by an improper verdict below the jurisdiction of the Supreme 
Court; and if it were so indefinitely defined, be thrown off with- 
out redress. 

The motion for certiorari alledges that the horse was not worth 
the sum claimed in the appellee’s petition, and the appellants pray 
that the proof may come up here. ‘That fact is already established 
by the record. In the present case the objection to the jurisdic- 
tion could not avail the appellants, as they brought the appellee 
into this Court and compelled him to answer to the appeal. The 
judgment of the District Court is affirmed with damages and costs. 


[Opinion delivered by Judge Wm. J. Jones, and concurred in. ] 


No. II. 
DANGERFIELD 
DS. On a case submitted, 
SECRETARY OF STATE. ) 


As this is a case submitted by the parties, with no other object 
than the settlement of a vexed question, viz: ‘* whether the Presi- 
dent has the right to appoint, or Congress to elect the Chief Jus- 
tices of the several counties,” I shall briefly state my opinion upon 
this constitutional question. I do by no means yield to the opin- 
ion, that the President, or any of the heads of Executive Depart- 
ments, can be commanded by this, or any other Court in this 
Republic to answer for non-performance of duty, nor that we can 
attach the ‘pain of contempt,” to a refusal to obey such a 
summons. 

Article 4th, sec. Ist, saith—‘ The Judges of Supreme and In- 
ferior Courts shall hold their offices for four years, be eligible to 
re-election,” &c. Now in my opinion it would immediately sug- 
gest itself to any mind that to take the plain meaning of this ex- 
tract, the question is settled. Do we speak of election, when we 
mean appointment? Are the Judges of the Supreme Court elec- 
ted, or appointed? If for no other reason, I would consider that 


JANUARY TERM, 1840. 309 


the matter was clear, inasmuch,as it must certainly be a most rea- 
sonable inference. 

But Article 6th, sec. 5th, of the Constitution, declares that the 
President shail “ appoint all officers, whose offices are established 
by this Constitution, not herein otherwise provided for.” Now 
the question to be asked, is; whether the office of Chief Justice 
is known to the Constitution ? 

I say, not—clearly not. It is a creature of the Law and the 
Law only. It is not so near as even cumulative of that instrument. 
Tis true that the 10th Section of the 4th Article of the Constitu- 
tion says: “there shall be in each County a County Court.” — 
But does this create the office of Chief Justice? Does the office 
live in the Court, or in the Judge who presides over that Court? 
Most undoutedly in the Judge. Suppose the Act, organizing the 
Inferior Courts, had never been passed ; would the office of Chief 
Justice ever have been created? If not, is it not clearly the crea- 
ture of the Law that brought it into existence? If he were only 
Judge of Probate, none could doubt. If the Constitution had 
merely said, “there shall be a Supreme Court,” would any have 
contended that the President would have had the entire and con- 
stitutional right of appointing all the Judges of that Court, a Law 
of Congress to the contrary notwithstanding? I think not. I 
would be the last man to strip the President of a Constitutional 
prerogative, but I am convinced that the act, organizing the In- 
ferior Courts, is strictly Constitutional. 

It is therefore ordered and decreed, “‘pro forma,” that the writ 
of mandamus issue. 

[Opinion of Judge John T. Mills, the transcript of the same 
sent up to the Supreme Court and concurred in. | 


No. IV. 
Monroe EDWARDS ? 
US. Appeal from Brazoria County. 
ROBERT PEOPLEs. 5 


It is the opinion of the Court that the verdict of the Jury in 
this case was just, and in strict compliance with Law. The dez 
fect in the property sold was certainly one of a redhibitory char- 
acter, and the Plaintiff below could not therefore have availed 
himself of any other action to have avoided the payment of the 
purchase money, or recovered damages for the imposition. 

The first ground offered by Appellant to this Court, on his mo- 
tion to set aside the verdict, should have been specially objected 
to in the, Court below to have availed him here. It seems by the 
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Transcript of the Record sent up that the receipt of twelve hun- 
dred dollars was admitted as evidence, else it would certainly 
have been ruled out by his Honor presiding. 

The second point made by the Appellant is to the professional 
character or reputation of the examiners. The agreement be- 
tween the parties that the opinion of Dr. Miller should be “ read, 
received and heard as evidence,” so far as the opinion is concern- 
ed is certainly, in the opinion of the Court, a waiver of all after- 
objections to the same. It is not alleged by the Plaintiff below 
that the disease of which the slave was afflicted was known to the 
defendant, but only that he was diseased at the time of sale. If 
the vendor proclaims the defect of the thing sold, or if it be so ap- 
parent that the vendee would be necessarily compelled to observe 
the same, the redhibitory action could not be afterwards instituted. 
[9th L. R. 129, 132.—2d L. R. 448.— Goodloe vs. Hart. | 

The third point of the Appellant is whether the Appellee should 
not have made an overture to Appellant to set aside the sale be- 
fore he commenced his action. 

We think not. It is clearly the doctrine of the Spanish Law 
that all sales fraudulently made may be set aside. But if the 
thing sold has defects, of which the vendor is not aware, the ven- 
dee may only recover the amount of damages sustained.—[ Par. 
vol, 2d, L. 64, page 107.| Ina redhibitory action, the Court may 
award only a aeon of the price, as much as in its Asqgnon, 
it may conceive will answer the ends of justice. 

Since we have embodied in our Law that ever-to-be-prized sys- 
tem of Jurisprudence “trial by Jury,” this discretion of damages 
has been taken from the Judge in whom it existed under the Span- 
ish Law, and thrown very properly into the‘hands of Jurors. The 
Jury, in this case, have not thought proper to rescind the sale, but 
to award to the Plaintiff what they considered equitable damages. 
This Court will never interfere with the verdict of a Jury unless 
manifestly contrary to Law and Evidence. It can see nothing so 
irregular as to call for its interference in this case. 

It is therefore ordered and decreed that the judgment of the Dis- 
trict Court of Brazoria be affirmed. 

[Opinion delivered by Judge Jno. T. Mills, and concurred in. ] 
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No. Y, 
BOARD or LAND COMMISSIONERS 
VS. On Appeal. 
J. M. WEEDE. ‘ 


In the argument of this cause, ample justice has been done on 
both sides; but the act of Congress constrains the Court to keep 
within narrow bounds, as it is conceived said act admits of but 
one construction, that is, that the Government is entitled to an ap- 
peal in all cases. The act to which we refer will be found in the 
acts of Congress, vol. 3d, p. 1, entitled “An act securing the right 
of Appeal ”—the second section, ‘ That in all cases where the Re» 
public is concerned, as a party either in her own name, or the 
name of her officers, an appeal may be taken in her behalf, with- 
out bond or security.” This statute is affirmative and positive 
and repels the idea of a two-fold construction, and is plain and ob- 
vious, as to the intention of the law maker, and the authorities re- 
ferred to by Appellees’ counsel, it is conceived, amply sustain this 
opinion; that, in Coms. Digest, p. 638, sect. 6, ** when the intent 
of a statute is plain, nothing is left to construction ;” another auc 
thority of the same import will be found in the Sth sect. of the 
same book. ‘There it is stated that, ‘Where a law is plain and 
unambiguous, whether it be expressed in general terms, the Le- 
gislature should be understood to mean what they have plainly 
expressed, and consequently no room is left for construction.” 
‘¢ But if from a view of the whole Law, or from other laws in pare 
materia, ihe evident intention is different from the literal import of 
the terms employed to express it in a particular part of the law, 
that intention should prevail as the will of the Legislature”? Thus 
evidently showing that where the will of the Legislature is ob- 
vious, aS we believe in the act of Congress before recited it is, all 
the laws and rules of construction, by analogy or intendment, 
cease, and that the plain and indubitable meaning of the Legisla- 
ture was, that this Court should entertain Jurisdiction in all cases 
where the Government was concerned either directly, or indirectly 
as in the name of her officers, that there might be an appeal to 
this Court; and that therefore if the appeal was taken in this case, 
subsequent to the act of Congress above referred to of May, 1838, 
this motion cannot prevail, but must stand or fall on the merits. 

In the argument of this cause the only point mooted or relied 
upon was as to Jurisdiction, and the Law being clearly against 
the Appellee, the reasons assigned are all remanded to await the 
final hearing. 

[Opinion delivered by Judge A. B. Shelby, and concurred in.} 

4G 


362 OPINIONS OF THE SUPREME COURT. 


No. VI. 
JOSEPH YEAMANS 
US. {a from Matagorda County. 


Tuomas I. Tone. 


This cause came on to be heard from the District Court of Mat- 
agorda. No statement of error or brief having been filed, the 
Court went into the examination of the cause upon the transcript 
of record from the Court below. ‘The action was founded upon 
an agreement between the parties entered into on the twenty- 
sixth of January, 1835, reciting that Yeamans agreed to convey 
to Tone and one Joshua Nelson by sufficient deed a league of 
land which they were to select for him upon the condition that 
they were to pay the expenses of clearing the land out of the Em- 
presarios’ office, and pay to him, Yeamans, a sum equal to that 
arising from the said clearance, provided said Yeamans proved 
himself entitled to such league of Jand. It appears that Nelson 
has since died, and that Tone became his administrator. It also 
appears by receipts upon the agreement, that Yeamans has receiv- 
ed the sum of one hundred and forty dollars. 

It is in proof that Yeamans had called on Tone and Nelson in 
1836 for settlement, but it does not appear that any steps had been 
taken to show that Yeamans was entitled to the land, until the 
26th February, 1838, when Yeamans applied for and obtained a 
certificate from the Board of Land Commissioners, and refused to 
deliver it to the other parties. It was further proven that the 
average expense of clearing a league of land out of the office was 
about one hundred and fifty-seven dollars. 

Upon these facts, the Jury found in favor of Tone and the 
Court so entered up judgment. From all that appears to us by 
the record, we can see no reason for reversing the judgment. 

It is therefore ordered by this Court, that the judgment be af- 
firmed with costs. 


[Opinion delivered by Chief Justice Rusk, and concurred in. | 


No. VII. 
SAML. GOODE 
VS. Appeal from Jasper County. 
James CHESHIRE. 
This cause came on to be heard upon an appeal from the Dis- 
trict Court of Jasper County. 
Upon an examination of the transcript of the Record, it appears 
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deficient and so uncertain as not to justify this Court į Im proceed- 
ing to a final judgment. k 

No final judgment of the Court below appears'in the record and 
the evidence is certified in so loose and irregular a manner that 
it cannot be considered here. 

It is therefore ordered by the Court that the cause be remanded 
for a new trial in order that a more full and perfect statement of 
the case may be sent up from the Court below. 


[Opinion delivered by Chief Justice Rusk, and concurred in. | 


No. VIII. 
ESTATE or JoHN Soy 
VS. Appeal from Bexar County. 
Joun McMutien. 


This cause came up from the District Court of Bexar County, 
upon a statement of facts agreed to by Counsel, in relation to a 
bond to be given by the appellant in the Probate Court. It does 
not appear from the record that any final judgment was pronounced 
in the Court below. Upon a motion made to dismiss the appeal 
for want of bond as required by the 26th, sec. of the act organiz- 
ing the Inferior Courts, the District Court allowed the party ap- 
pealing from the Probate Court to enter into bond, nune pro tunc. 
From this interlocutory decree, the appellee in the District Court 
appealed, and there was no judgment entered upon the facts of 
the case. ‘The third section of the act, organizing the Supreme 
Court declares, “ that no appeal shall be granted, nor shall any 
cause be removed into the Supreme Court, in any manner what- 
ever, until after final judgment or decree in the Court below, 
except in cases provided for by law.’ ‘There is no law excepting 
this class of cases. No final judgment, or decree appearing upon 
the record to have been taken in the Court below, the appeal is 
dismissed, 


(Opinion delivered by Judge Wm. J. Jones, and concurred in.] 


No. IX. 
WINFRIED 2 
VS. Motion to Reverse. 
YATES. 


Reasons for reversal. 
lst. Because the Court should have sustained the demurrer. 


There was no tenable ground assumed to sustain this reason. 
Əd. Because there is no judgment either sustaining or annulling 
the demurrer. 
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The Court is of opinion that no such judgment was necessary ; 
it being a proceeding in Equity, and submitted to the Court, it 
was not necessary that the record should show as much particu- 
larity in disposing of a demurrer, in our system, when acting in 
pursuance of the Civil Law, as when governed by the Common 
Law; as the former is governed by rules of Equity. 

3d. Reason assigned in support of the motion is that plea was 
withdrawn, and there was no issue joined: This we believe was 
not necessary, because it is conceded that our system and method 
of proceedings in Court by petition and answer does not require 
issue to be joined; but the parties may proceed without issue 
joined, and may agree to submit the matter to the Court upon the 
statement in the petition alone; and this we consider virtually the 
case in this instance, as the record shows the withdrawal of plea 
by the Counsel of Defendant below and submission to the Court, 
which we believe was in effect a waiver of any informality in 
pleading, or proceeding. We are therefore of opinion that the 
reasons aforesaid by the Counsel of Appellant assigned, as above 
set forth, be overruled, and that the Judgment below be affirmed 
vs. Appellant and his securities in Appeal Bond for the debt, in- 
terest and costs, together with 10 per cent. damages besides ine 
terest and costs since the Appeal—(See 3d Cranch, 320, and Pe- 
ters’ Condensed Reports of Supreme Court, United States\—where 
the distinction is drawn between Courts of Equity and Common 
aw. In that case it is said, “s In cases of Equity, or Admiralty 
Jurisdiction removed to this Court, accompanied with a statement 
of facts, but without the evidence, the statement is conclusive as 
to all the facts it contains.” Let the Judgment be affirmed as 
aforesaid. 

[ Opinion, as above, delivered by Judge A. B. Shelby. | 

Chief Justice Rusk and Judges Hemphill and Mills say—“ In 
concurring with Judge Shelby, we mean only to concur in the 
affirmance of the judgment in the Court below, and not in what 
is said upon the subject of Courts of Equity, pleadings and issue.” 


No. X. 
C. R. PATTON; ez al. 


US. i Motion to Afirm. 


Ropert Minus & Co. 


In looking into the record in this case we can see no doubt of 
the right of the Appellees here to recover the amount of their 
debt, damages, and costs in the Court below. Here the opinion 
of this Court might stop and order an affirmance. But as a dif- 
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ferent practice has been contended for during the present Term in 
some cases, and named in this, we consider it incumbent upon 
the Court to place the subject at rest, so far as relates to the du- 
ties of parties in bringing up the Transcript of the Record. It 
has been contended that it was the duty of the Appellee to see 
that the Record was brought up in proper form, so as to enable 
this Court to proceed to judgment. ‘This position is considered 
untenable altogether. The 16th section of the Supreme Court 
Law says, that the Clerk of the Court below shall transmit a cer- 
tified Copy of the Bond given by the Appellant, or plaintiff in the 
Appeal, with a Transcript of the Record in the Cause, to the 
Supreme Court, and in case the judgment or Decree below be 
affirmed, or the Appellant fail to prosecute the same to effect: 
evidently making the failure to prosecute on the part of the Ap- 
pellant, equivalent to an affirmance of the Judgment, and clearly 
vested the power in the Court upon application to affirm. If this 
was not the rule, it would evidently enable the Appellant to take 
an advantage of his own wrong, or laches, which the Law, or the 
Courts in pronouncing the Law, always most strenuously avoid— 
or if this construction, as contended for by Appellant’s Counsel 
obtain, the Appellant would always fail to have his cause properly 
prepared for adjudication here, where his object was delay: in 
that event nothing would be necessary for him to do than to come 
into this Court and suggest a diminution of the Record; apply 
for a certiorari, obtain the same, and thereby gain the time, which 
was his sole object. We believe a verdict of the Jury and judg- 
ment of a Court below should never be interfered with by this 
Court, unless injustice is done in that verdict and judgment. It 
has been contended by Appellants’ Counsel that there was no 
evidence in this case, substantiating the note on which this action 
was founded. It is true there is no evidence substantiating the 
note, other than that appearing on its own face. ‘This is consi- 
dered sufficient, or at least presumptive and prima facie evidence 
until the contrary is shown. 

This case in the Court below was submitted by consent of 
parties to the Court, waiving the right of a trial by Jury, thereby 
making him Chancellor, or sole Judge of the Law and the facts ; 
and his conscience must have been satisfied, before he rendered 
the Judgment which appears on the face of the Transcript. 

In Decrees in Equity where the testimony is in Pais, it is usual 
to embody the material facts in such Decrees, but where the facts 
are matter of Record it is not usual, or necessary to state the 
grounds of the Decree in its face; and as the execution of this 
note in this case must have been proved to satisfy the Court be- 
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low, we are not disposed to trouble the decision, but affirm the 
Judgment below with damages and costs. 
[Opinion delivered by Judge A. B. Shelby, and concurred in. | 


No. XI. 


Boarp or LAND COMMISSIONERS OF 


Miram County l 
or l Appeal from Milam County. 


Wittiam W. BELL. J 


This cause came up upon appeal from the District Court of 
Milam County. ‘The facts stated in the transcript of the record 
show, that Bell applied to the Board of Land Commissioners of 
that County claiming a certificate for one League and one Labor 
of Land as his head-right: It is in proof that he was the head 
of a family, and that he emigrated to Texas on the day of 
October, 1836. The Board refused to grant him a certificate for 
the quantity of Land claimed; from which decision Bell appealed 
to the District Court. The facts as stated were admitted and the 
cause submitted to the Court, who determined that Bell was en- 
titled to a League and Labor of Land, and awarded a peremptory 
mandamus against the said Board of Land Commissioners, com- 
manding them to issue to Bell a certificate forthe same: From 
this decision an appeal was taken to this Court. 

The questions which present themselves are; 

First—Did the District Court err in awarding the mandamus? 

Second—Is Bell entitled to a League and Labor of Land by 
Law ? 

Tt is clear that a mandamus will not issue where the party has 
another legal and specific remedy. Where there is a judicial dis- 
cretion vested in an inferior Tribunal, it cannot issue to control 
its judgment. It'may issue commanding such Tribunal to pro- 
ceed to judgment, but cannot direct what judgment shall be given. 
In this case however the mandamus seems to have had no other 
object, than to order the Board to issue a certificate, not upon its 
own, but upon the judgment of the Court, which we hold to be 
competent ; but a peremptory mandamus should not have issued 
until the Board of Land Commissioners had refused to carry out 
the judgment of the Court. 

Upon the second question—whether Bell was entitled by Law 
to a certificate for a League and Labor of Land, it has been con- 
tended by his counsel that the Colonization Law of Coahuila and 
Texas was in force, until repealed by the passage of the Land 
Law by the Congress of Texas: that the Laws of the Consulta- 
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tion declared them in existence; that the Constitution ratifies the 
Laws of the Consultation, &c. 

The Attorney General contended that the adoption of the Con- 
stitution was a repeal of the Colonization Laws, that the Con- 
sultation having declared themselves a part of the Mexican Re- 
public had no right to pass Laws, disposing of the public domain. 

It is unnecessary for the Court in this case to decide upon the 
validity of the Laws of the Consultation, or what force and effect 
they should have; as the 15th Article of the plan and powers of 
the Provisional Government, which is relied upon by the counsel 
for Bell, refers to laws that then existed; and if it be found that 
the Colonization Law has been repealed, then it follows that no 
rights were conferred by that Article. The Decree, No. 190, of 
the Congress of Coahuila and Texas, passed 28th April, 1832, 
sec. 38, repeals the Colonization Law of March, 1825, and sub- 
stituted another Colonization Law, changing the conditions and 
reducing the quantity of Land allowed, to halfa League, and this 
only upon condition that the head of the family should have at 
least one hundred head of cattle and horses, or six hundred head 
of smaller stock—stating however that no change should be made 
with respect to contracts which the Executive had ratified, &c. 
By Decree No. 272, of the Congress of Coahuila and Texas, Ar- 
ticle 29, passed 26th March, 1834, this Law was also repealed 
except so far as related to Empresarios and other contracts in ex- 
istence. i 

By Decree No. 309, it was declared that all families then re- 
siding in Texas should be entitled to the portions of Lands de- 
signated by the Colonization Law; of 1825, provided they pos- 
sessed the qualifications required by that Law. 

It is clear then, that at the date of the Declaration of Indepen- 
dence, the Colonization Laws were not of force, except so far as 
related to contracts in existence, or to families who had arrived 
previous to the 2d of May, 1835. 

The Constitution declares that all persons who resided in Texas 
on the day of the Declaration of Independence should be entitled 
to land in the proportions therein stated, but made no provision 
for allowing portions of lands as head-rights to any who should 
arrive afterwards. 

By the 24th section ofan Act, passed by the Congress of Texas 
on the 22d December, 1836, it is declared that every emigrant 
who arrives in this Republic from and after the first day of Janu- 
ary (then) next, and who was the head of a family, should be en- 
titled to a conditional grant of twelve hundred and eighty acres of 
land. By this law those, who arrived in Texas after the date of 
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the Declaration of Independence and before the first day of Janu- 
ary succeeding, were not provided for. 

This Law, it will be recollected, never went into operation as 
contemplated, when it was passed, but was superseded and re- 
pealed by another Law of Congress, passed 14th December, 1837. 
By the 29th section of the latter Law it is declared that every 
volunteer who arrived in this Republic after the 2d of Mareh, 
1836, and before the first day of August, 1836, and had received, 
or might receive thereafter an honorable discharge, should receive 
the quantity of land which by that Act was secured to original 
colonists. In the same section it is also enacted that every per- 
son who had arrived in Texas after the Declaration of Indepen- 
dence, and previous to the first of October, 1837, if the head of a 
family, &c. should be entitled to a conditional grant of twelve 
hundred and eighty acres of Land. It is not contended that Bell 
had received an honorable discharge, or that he had even arrived 
here previous to the first of August, 1836. 

From a view of all the Laws upon the subject, we are of opinion 
that the appellee Bell was not entitled to more than a conditional 
grant of twelve hundred and eighty acres of Land. 

Itis therefore ordered that the judgment of the Court below be 
reversed and the cause remanded, in order that the appellee may 
obtain his certificate for the twelve hundred and eighty acres of 
Land according to law. 

[Opinion delivered by Chief Justice Rusk, and concurred in. | 


Judge William J. Jones delivered a separate opinion in the fore- 
going case, to wit: 


Lanp CoMMISSIONERS vs. BELL. 


I concur fully with the Court that the appellee in this case is 
only entitled to twelve hundred and eighty acres of land. It ap- 
pears to me to be unnecessary to step behind the Declaration of 
Independence to render the reasons for this judgment. As soon 
as our separation from Mexico took place, all the vacant domain 
belonging to that government became the property of the people of 
Texas, not individually, but asanation. Vaitel’s Law of Nations 
lays down the doctrine, (which has never been doubted), where a 
country is conquered, the vacant lands become the property of the 
nation in general and excludes all rights of individuals not pre- 
viously acquired. He adds further that the nation, being the sole 
mistress of the property in its possession, after revolution and the 
establishment of a new government, may dispose of it as she thinks ` 
proper. I do notquote literally. ‘The principle then being settled 
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that the mation, or the government which separates from another 
nation or government, succeeds to all the vacant domain within its 
limits, the doctrine is equally clear that she can dispose of it as 
she pleases. Although Revolutions do not divest vested rights, 
yet such an alteration in government, as changes its past political 
relations, operates as a repeal of all Laws previously existing, so 
far as they may be construed to impart rights emanating from the 
government after revolution. The Declaration of Independence 
established the sovereignty of Texas and gave the Government 
entire control over its vacant domain. The 10th section of the 
general provisions of the Constitution allots to all colonists then in 
the country, who had not received donations of land, their defined 
quantities. The claimant in the present case was not then in the 
Republic. The Law of December, 1836, looked to those who 
should come into the country after the first day of January, 1837, 
and did not provide for those who emigrated between the date of 
the Declaration of Independence and the first day of January, 
1837. The Law of the 14th December, 1837, offered the first 
relief which was made for the emigrants, omitted by the statute of 
the 22d December, 1836, in the following terms—* Every person 
who has arrived in this Republic since the Declaration of Inde- 
pendence, and previous to the first day of October, 1837, who is a 
free white person and the head of a family, and who actually re- 
sides within the government with his family, shall be entitled to a 
conditional grant of 1280 acres of land, by paying the fees of office 
and surveying.” It is under this law that the appellee must claim. 
(Signed, William J. Jones. | 


No. XII. 
Harvey, Mary, et al. 
US. Motion to dismiss. 
Jno. T. PATTERSON, etal, &e. 


This cause came up for argument on a motion to dismiss the 
appeal on the following grounds: viz: 

First—There was no notice of appeal in the cause given either 
to the Defendants or their Counsel. 

Secondly—Because there is no Appeal Bond filed either in this 
Court, or in the Court below. 

It seems that the appellants are persons of color, and after the 
decision of this case in the Court below, it appears from the state- 
ment of the Counsel of the appellants, though not certified in the 
record, that Mary, one of the plaintiffs, offered in open Court and 
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before the Clerk thereof, to take an oath that the plaintiffs were too 
poor to pay the fees, and too friendless and humble to be able to 
give any Bond and security for costs—and that the Clerk, under 
the sanction of the Court, refused to receive the said oath. It was 
contended by the appellants’ Counsel that if the said Mary had 
been permitted to take the said oath, the plaintiffs would have been 
entitled, under the twentieth section of an act organizing the 
District Courts, to prosecute their appeal, without giving the 
Bond and security required by the fifteenth section of the said act. 

It was argued in opposition that the plaintiffs being persons of 
color were, by the twenty-sixth section of said act, prevented 
from taking an oath, in any case where a white person was con- 
cerned ; and had the oath been taken, the appellants would not 
have thereby been exempted from giving the Bond and Security 
required by Law in cases of appeals. The act, in express terms, 
exempts the person taking the oath from being charged with the 
costs of suit and the fees of Counsel, but does not relieve a party 
appellant from giving the usual Appeal Bond. This right cannot 
be extended to an appellant under this provision of the statute, 
unless by a looseness of construction, which seems rather the as- 
sumption of legislative, than the proper exercise of judicial power. 
The Court are of opinion, without examining the other grounds 
in the case, that the appeal cannot be prosecuted, unless the Bond 
and Security required by Law is given, and it is therefore ordered 
and decreed that the same be dismissed. 

[Opinion delivered by Judge Hemphill, and concurred in. | 


No. XII. 
PamELta Mann 
US. Appeal from Harris County. | 
A. S. THRUSTON. 


The appellant’s Counsel moved to reverse the judgment of the 
District Court upon the ground of insufficiency of testimony, and 
that no fact appeared by the record to have been proved, upon 
which the Jury could found a verdict. No exceptions seem to 
have been taken and no cause for error assigned by the appellant’s 
Counsel in the District Court. It was clearly the duty of the ap- 
pellant to bring up the facts by a Bill of Exceptions, or otherwise, 
from the District Court, shewing that the judgment was rendered 
upon slight testimony, against evidence, or contrary to law, other- 
wise the Court must regard the verdict as being without attaint. 
In Davis vs. Packard, Tih Peters, 282, tt was decided as it had 
been in several instances previously, that the Supreme Court 
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“€ could look only to the record, to ascertain what was decided in 
the Court below. The only question before the Court was, 
whether the judgment was correct.” The record in this case 
shews no intimation that the appellant was dissatisfied with the 
judgment, save the simple act of appealing, which was granted as 
a privilege of right. No objection was made to the evidence, if 
any was introduced, and if the judgment was permitted to go by 
default, or upon the statement of the appellee’s Counsel, the ap- 
pellant must suffer by her supineness. The Defendant in the 
Court below cannot come up here to show wrong in the plaintiff, 
when she was more in error herself. The right to attaint the 
verdict must be considered as waived, by the omission of the 
plaintiff in error'to file her exceptions in the Court below, at the 
time of the rendition of the judgment. 

‘The motion is overruled and the judgment affirmed, with 
damages and costs. 

[Opinion delivered by Judge Wm. J. Jones, and concurred in. | 


No. XIV. 
A.C. & A. K. ALLEN, et al. 
VS. 
Taos. W. WARD. 


s Appeal from Harris County. 
A.C. & A. K. ALLEN; et al. | 


US. 


Tuos. W. WARD. 


The Appeals in tbe cases above stated were brought up from 
the District Court for the County of Harrisburg, and depend on 
the same state of facts. The Appellee in this Court, (the plain- 
tif in the Court below,) recovered judgment against the Appel- 
lants, (who are defendants in the action,) in both cases in the 
County Court in January, one thousand eight hundred and thirty- 
eight; from which judgments the Defendants appealed to the Dis- 
trict Court. No statement of facts was sent up with the record ;— 
and at the December Term of the District Court in the same year, 
a mandamus was issued to the County Court to send up the same, 
which being sent up in the vacation of the County Court, and the 
District Judge being of opinion that the same could only be given 
in at Term Time, the cause was continued. At the next session 
of the County Court, the said statement was certified to in open 
Court by the Chief Justice thereof, he being the only member of 
the Court that had tried the cause, still remaining in office. At 
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the June Term of the District Court, the judgments in both cases 
in the County Court were affirmed—from which the Defendants 
appealed to this Court. 

It was contended that the judgments of the District Court should 
be reversed on various grounds: and among others that the state- 
ment of facts sent up from the County Court was not given at the 
Term of the Court when the trial was had—that it was given du- 
ring a vacation of the said Court—that it was not certified to by 
the whole of the members composing the same at the time of the 
Trial. The provision of our statute—2d vol., p. 94—requiring a 
statement of facts to be sent up to the Court of Appeals, is ex- 
pressed in the following terms, viz: ‘That in all cases of Appeals 
to the Supreme Court, the trial shall be on the facts as agreed on, 
or certified by the Judge below,” &c. The time at which this 
agreement between the parties as to the facts, or the certificate 
given by the Judge, is not pointed out. It is not required—as it 
is by statutory regulations in many countries—that the statement 
of the facts should become a part of the Record, properly so called, 
and be certified to by the Clerk as constituting a portion of the 
proceedings on the trial below. Whether it would have been wise 
in Congress to have required the facts to have been made out at 
the term of the Court below, where the trial was had—to have 
constituted them a portion of the Record—a transcript of which 
might be sent up by the Clerk authenticated by his seal of office— 
it is not now for us to determine. Nor do we decide on the wisdom 
of the rule which suffers the parties or the Judge to furnish a state- 
ment of facts at any time before the docketing of the case in the 
Court of Appeals. It is our duty simply to enforce the statute in 
the sense in which we understand it; and where the Legislature 
has fixed no limitation to the time in which a statement of facts 
may be made out, it is not our duty to prescribe one.—( Vide Mce- 
Micken vs. Reilly, et al.—T Martin, NV. S. 393, and 8 Martin, 
JV. S 303.) | 

The length of time then, which elapsed between the trial and 
the sending up of the statement of facts, constitutes no valid objec- 
tion to their admission. 

We are also of opinion, that there is nothing in our law requi- 
ring the facts to be made out by the Judge during the Term Time 
of the Inferior Court—and that the Judge of the District Court 
erred, in not admitting the statement sent up in compliance with 
the mandamus, certified by the Chief Justice and one of his asso- 
ciates, on the ground that the same was made out during a vaca- 
tion of the County Court. We are not to be understood as re- 
garding with approbation the neglect to procure a statement of the 
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facts for any considerable period after the trial of the cause. 
Where the testimony is oral and is preserved probably only in the 
frail memory of the parties or of the Judge, it is highly proper that 
the facts should be made up at a very early day alter the decision 
of the case. 

We cannot perceive that the condition of the Appellants would 
be materially improved by rejecting the statement of facts sent up 
from below. The judgments in the County Court would then 
have been before the District Court without any error in fact, or 
in law, without any statement of facts, bill of exceptions, or other 
matter, or thing, which would have justified the reversal, or dis- 
turbance of the judgment of the Inferior Court. The appeal must 
of course have been dismissed; for it is a well established princi- 
ple, generally recognized in Judicial proceedings, that verdicts of 
Juries and judgments of Courts will remain valid until some error 
therein, either in Law or fact, is alleged and shewn; and that the 
party who seeks to reverse or avoid the same must take upon him- 
self the burthen of shewing good grounds for their reversal. 

It may be however alleged that the Appellant was not in fault; 
that the record shows a statement of facts to have been made out 
by him. This however was not agreed to by the Appellee. In 
that event we believe it was his duty to have applied to the Judge 
for a certificate of the facts, and to have shewn to the Appellate 
Tribunal that such application was made. Without shewing this 
fact, or that he had used due diligence to procure a statement 
from the Judge, the party in default could not have reasonably ex- 
pected the aid of the superior Tribunal, by mandamus, or other 
remedial writ, in bringing up the facts from the lower Court: and 
much less could he have expected that his default should occasion 
any damage to the Appellee, or work the reversal of his judgment. 
In these cases, the facts have been examined by the Court and 
they are satisfied with the verdicts of the Juries and the judgments 
thereon rendered. And as the conduct of the Appellant seems to 
be vexatious, and the appeals taken for delay, and as the party ap- 
pealing had no probable good and sufficient reason for taking such 
appeals, it is ordered and decreed that the judgment of the Dis- 
trict Court in both cases be affirmed, with ten per cent. damages 
on the amounts of said judgments, besides the interest and costs 
of suit on the same. 


{Opinion delivered by Judge Hemphill, and concurred in. | 
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XV. 
REPUBLIC oF ‘TEXAS 
US. Bigamy. 
Mumrorp, alias WHITE. 


This case came up from the District Court of Robertson 
County, on the two following points, reserved by Justice Mills 
under the 43d section of the Act, organizing the District Courts, 
for the decision of the Supreme Court. 

First, Whether a marriage by Bond, was such a marriage as 
would support an indictment for Bigamy. 

Second, That White, the original husband could not be intro- 
duced to prove the loss of the original marriage Bond. 

As it is unnecessary here to decide whether a marriage by Bond, 
as authorized by the laws of the General Council, is valid, or not, 
it will be sufficient ground for the Court in disposing of this case 
to determine that the admission of the testimony of the husband to 
prove the loss of the marriage Bond was erroneous, it being evi- 
dence against her who was prosecuted and claimed as his wife. 
There being no record, or other proof of the marriage produced 
before the Jury in the District Court, the judgment below is re- 
versed and the prisoner ordered to be discharged. 

[Opinion delivered by Judge Wm. J. Jones, and concurred in.] 


No. XVI. 
seas Appeal from San Augustine 
a e County. 
ARRETT. 


This was an appeal taken from the District Court of San Au- 
gustine County. The suit of the plaintiff in the Court below was 
instituted upon a Bond to pay money on the part of defendant, 
and to make title to certain lands on the part of plaintiff. 

The Court is of opinion that the agreement under seal on which 
suit was brought in the District Court is a bond of mutual obliga- 
tions; compelling the defendant to pay certain moneys, upon the 
payment of which the plaintif bound himselfin the penalty of eight 
thousand dollars to make title to certain lands. An action will lie 
to compel a specific performance of the contract on the part of 
Garrett. The judgment of the District Court is affirmed with 
costs. 

[Opinion delivered by Chief Justice Rusk, and concurred in.] 
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No. XVII. 


EDMUND ANDREWS , 
VS. Motion to reverse judgment. 
ELIZABETH ANDREWS. 


The appellant assigns the following reasons for the sustaining 
his motion. 

1. Because there is no such right known to our Laws as that 
prayed for, in relation to alimony. On this point we differ entirely 
with appellant’s counsel and believe it is a practice sanctioned by 
all the Courts of Chancery jurisdiction in the civilized world > 
for if such was not the case, a cruel man might expel his wife 
from his house and starve her to death whilst she was seeking re- 
dress; therefore, in all cases against Guardians where rights of 
minors are concerned, and who are presumed to have no means of 
support, as well as in cases of divorce, the Court will make inter- 
locutory decrees for the minor and the wife, both predicated upon 
the same principle, to wit: the helplessness of the complainant ; 
and if a doubt existed on the subject, I conceive the Legislature 
of our government has put the question to rest, in the Act entitled 
Scan Act, amending the Judiciary Laws, &c.”’ approved December 
18th, 1837, section 2d, vol. 2, page 95; it is said that the Dis- 
trict Courts shall have power to hear and determine all suits or 
actions arising between husband and wife for Divorce, and may 
decree divorces as well from the bonds of matrimony as from bed 
and board, or for a separate maintenance.” This act, it is be- 
lieved, apart from the rules of equity, which we believe should 
govern in all such cases, would authorize a decree for a separate 
maintenance pendente lite. 

2d Reason assigned for reversal of judgment below is, if such 
right exists at all, the answer charges adultery in the Plaintiff, by 
which it is forfeited. ‘This reason we consider equally ineffica- 
cious with the foregoing one, and will apply to the merits on the 
final hearing, and not on interlocutory decree, as we view this 
clearly to be, and such as the District Court, sitting as a Court of 
Equity was bound to make, if he was satisfied in his own con- 
science that it was just and consistent with the rules of equity, 
without regard to any other evidence than that contained in the 
petition and answer; and that he was not bound as a Chancellor 
to call the intervention of a Jury unless to satisfy his own con- 
science, which must have been tasy or he would not have pro- 
ceeded to pronounce herein; and we conceive all the proceedings 
below as correct and warranted by the rules of equity—and that 
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therefore the said reasons be overruled and the appeal dismissed ; 
as we believe no appeal can be taken from an Interlocutory de- 


cree, which we consider this to be clearly. 
[Opinion of Judge Shelby, but it does not appear on the Re- 


cord of Opinions, that it was concurred in. | 


No. XVIII. 
REPUBLIC or TEXAS 
DS. ; Upon Habeas Corpus. 
W. D. BYNUM. 


The prisoner, William D. Bynum, having been brought before 
the Court, by writ of Habeas Corpus, and having examined the 
cause of his commitment and detention, I am satisfied that the 
offence with which the prisoner stands charged is not known to 
the Common Law nor to the Statutes of this Republie. The 
words, “or other articles of value,” are too indefinite and do not 
import any offence. Under the rule of construction applied to 
penal Statutes, they must be considered nugatory. They are al- 
ways construed in the mildest sense for the accused. I am there- 
fore of opinion that the prisoner should be discharged. 

[Opinion of Judge William J. Jones, as recorded, but nothing 
on record to show that it was concurred in. } 
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No. I. 
BAILEY 
US. Appeal from Austin County. 
Happy, Adminisiratriz, oc. 


Tum Appellee sued the Appellant in the District Court of Aus- 
tin County, for a trespass in burning her dwelling, &. The 
answer denied the petition generally. Verdict and judgment were 
rendered for the plaintiff, from which the defendant appeals. With 
the transcript, there is a statement without date or reference to 
the Court, but certified by the Judge as containing, im substance, 
the testimony given at the trial. For the Appellant, it is urged 
the plaintiff did not show title or possession, the proof being that 
Elizabeth Haddy’s house was burnt, and her claim being in a 
fiducial character. For the Appellee, it is insisted that the evi- 
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aence supports the petition: and if mot, that a new trial ought to 
have been asked, and that being omitted, the verdict should not 
be disturbed. 

The plaintiff claims in her petition the dwelling, &c. as belong- 
ing to the succession she represented, and that to it the entire 
injury resulted. If the statement could be properly taken as an 
Appendix to the transcript, it professes only to give the testimony 
in substance and not in detail. If it had been certified to con- 
tain all of the facts proved, or that there was no other evidence, 
or that the plaintiff, in any specified particular, had failed by proof 
to sustain her petition, we should have some tangible matter on 
which to question the verdict. If objection to the relevancy, or 
sufficiency of proof was made below, it does not appear here: and 
if indeed none was made, why interrupt the verdict? There was 
evidence that an injury was committed to the plaintiff, either in 
her natural or fiduciary capacity, which she averred was to her in 
the latter; and by her suit and recovery in the latter she became 
precluded from subsequent recovery in the former capacity. In 
an Appellate Court, no presumption against a verdict is indulged, 
whilst all reasonable inferences in support of it are allowable. 

There are also other important principles, on whose applica- 
tion this cause depends—principles arising from the structure, 
powers, and course of this Court and the necessity of a compati- 
ble practice in the subordinate Tribunals. By the Constitution, 
IV. 8, this Court is invested with Appellate jurisdiction only; but 
that, (according to the original instrument itself), is to be co- 
extensive with the Republic. By the Act of December 15, 1836, 
sec. 3, pe 79—it is to hear and determine all causes and contro- 
versies, civil and criminal, removed from the subordinate Courts, 
by appeal, or other legal process, and which are cognizable here 
according to the Constitution and laws. The 9th section of that 
Act directed that in all cases of appeal, the trial should be on the 
facts, as found by a jury; and if not sufficiently stated, that the 
cause should be remanded for new trial. The Act of December 
22, 1836, sec. 46, p. 211—required the facts to be so found and 
reported in the verdict, to be made part of the record; that on an 
appeal, the facts so found should be conclusive; and that the 
judgment of the Appellate Court should be rendered thereon. 
This last section, however, was repealed by the Act of December 
18, 1837, sec. 6, p. 95. The Act of February 5, 1840, sec. 12, 
po 8G-requites the decision here to be, as if there had been no 
defect of form, provided the record presents sufficient matier of 
substance to enable the Court to decide the cause on its merits, 
and provided that no prejudice be done to the parties in their 
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right toa trial by jury. The 9th and 11th declarations of right 

declare, that the right of trial by Jury shall remain inviolate; and 

that all Courts shall be open, and a remedy afforded the citizen 

for any injury to his estate, person or reputation. By the Con 
stitution, IV. 13, Congress was required to adopt the Common 

Law: the Act of December 20, 1836, sec. 41, p. 156, adopted it 

in relation to juries and evidence, and the Act of January 20, 

1840, sec. 1, p. 3, adopted that body of law generally, where not 

inconsistent with the Constitution and Statutes mentioned. By 

the first section of the Act of December 18, 1837, p. 94, the trial 

here is to be on the facts as agreed on, or certified by the Judge of 
the Court below ; and if not so fully and clearly stated as to en- 

able this Court to give its judgment, the cause is to be remanded. 

The 37th section of the Act of February 5, 1840, p. 92, now 

requires the facts to be agreed on, or certified before the rising of 
the Court below. 

From these constituent and legislative provisions we deduce, 

1. This Court is exclusively an appellate tribunal, constituted 
and required to review and correct the errors of the Courts of 
original jurisdiction, in their application of the laws, and to com- 
form the verdicts of juries to those rules of civil conduct, exerting 
control over verdicts with great caution and never to the denial of 
the redress, or exoneration afforded by them, except in plain 
instances of illegality or abuse. This principle may require a 
brief illustration. T'he idea imported by the term appellate juris- 
diction is clearly expressed by a learned American Jurist. ‘An 
appeal is a process of civil law origin, and removes a cause 
entirely, subjecting the fact as well as the law to a review and re- 
trial. A writ of error is a process of common law origin, and it 
removes nothing for re-examination but the law. The former 
mode is usually adopted in cases of Equity and admiralty jurisdic- 
tion; the latter, in suits at Common Law tried by a jury.” (3 
Storys Com. Kg. 627.) Our statute in reference to the mode of 
removing causes into this Court, by using the terms, ‘by appeal 
or other legal process,” evidently contemplated some other mode 
than that by appeal; but considering that the Common Law, in re- 
gard to civil prosecution, except as to the pleadings and where a 
legislative provision intervenes, has been introduced, the writ of 
error may be regarded as a process of removal; though to what 
extent, or under what regulation and limitations, need not be here 
decided. The only mode mentioned in the statutes is that by ap- 
peal; and in order to give to this Court the indispensable revisory 
power over the action of the Courts below, that mode must em- 
brace all the functions of a writ of error as well as those of an ap- 
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peal in its most restricted sense. In regard to the facts, they are 
no longer imperatively to be found bya Jury, but are to be agreed 
on, or certified. The Act of 1840, puts causes in this Court 
broadly on their merits with the limitation ever to be regarded, 
that trial by Jury is to remain inviolate. 

2. When, in the Court below, a Jury intervenes, their verdict 
may be general; or, according to Common Law, they may find 
the facts specially, and submit to the Court what shall be the re- 
sult. Ifthe verdict be general and a review of it is desired, and 
the evidence on which it is rendered shall be required in the re- 
view, it ought to be clearly and fully agreed on, or certified. 

3. If on a trial, the law be given to the Jury in favor of a party 
and the verdict is against that party, he ought, if he feels ag- 
grieved, to apply for a new trial. That remedy is immediate and 
less expensive than a resort to this Court. If, contrary to what 
would be probable in such case, the application is rejected ; still 
the grounds of it, the evidence, if involved in the question and 
the action of the Court, can be removed here for review. 

4, When on a trial below, the opinion, or action of the Court is 
adverse to a party and he deems it erroneous, he will not be con- 
sidered at fault for not asking a new trial, but should save the 
questions or points and evidence involved and resort to this Court ; 
or ask a new trial, and if refused, resort here. 

5. But when there is a general verdict, without any point or 
question raised below, as is the case now in consideration—and 
after looking into the record, as we must, and as we have done in 
this instance, we perceive no substantial ground of illegality, or 
injustice—the verdict ought to be sustained ; a vague slatement of 
the testimony ought not to overturn it. The statutes referred to, 
of later date than the judgments below, have no influence on the 
result of this opinion. It was, before the verdict, and still is a 
prominent policy of our municipal system to afford to the suitor 
the benefit of the verdict of the peers of his vicinage, who have be- 
fore them the witnesses in person, and who can derive—and just- 
ly too—conclusions from facts and circumstances, which the Judge 
may overlook, or not remember, or be quite unable to transmit in 
any graphic representation. ‘To reverse a judgment on the facts 
only as certified, they ought to be certified as the only facts 
proved; and then the illegality or abuse of the verdict ought to be 
manifest. The institution of Jury-trial. has perhaps, seldom or 
mever been fully appreciated. It has been often eulogized in 
sounding phrase, and often decried and derided. An occasional 
corrupt, or biassed, or silly verdict is not enough for condemna- 
tion; and when it is said the institution interposes chances of 
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justice and checks against venality and oppression, the measure of 
just praise is not filled. Its immeasurable benefits, like the peren- 
nial springs of the earth, flow from the fact, that considerable por- 
tions of the communities at stated periods are called into the courts 
to sit as Judges of contested facts, and under the ministry of the 
courts to apply the laws. There the Constitution and principles of 
the civil code are discussed, explained and enforced, and the Ju- 
rors return into the bosom of society imstructed and enlightened, 
and disseminate the knowledge acquired; and do we not perceive, 
without farther illustration, that to these nurseries of jurisprudence 
and of the rights of man, more than to all other causes, the Anglo 
Saxon race has been pre-eminent for free institutions and all the 
political, civil and social virtues that elevate mankind? Let us 
then preserve and transmit this mode of trial not only inviolate, 
but if possible purified and perfected. 

This cause coming on to be heard on the transcript of the re- 
cord and certified evidence, and the same being inspected and the 
arguments of counsel heard, because it seems to the Court that 
there is no error and that the verdict and judgment herein in the 
Court below ought to be sustained, it is therefore considered by 
the Court that the same be in all things affirmed: and that the 
Appellee recover of the Appellant her costs in this behalf in this 
Court expended. Let this affirmance be certified below for exe- 
cution. 


[Opinion delivered by Judge Hutchinson, and concurred in. | 


No. IT. 
STAFFORD 
vs. Remanded for a re-hearing. | 
PERKER. 


In this case there is too much vagueness and uncertainty in the 
record to enable this Court either to affirm, or reverse the judg- 
ment of the Court below, or to enable the Court here to pronounce 
such judgment as that Court should have given. 

The finding of the Jury was both imperfect and defective. The 
judgment of the Court upon that finding extends only to the costs 
of the suit, and says nothing about the property in controversy. 
Under this state of things therefore, this Court can do nothing ex- 
cept to send the case back for a re-hearing; and if either party 
suffer injury by it, he may censure himself, er his counsel, for 
bringing into this Court a cause in such condition, that the Court 
can take no action upon it. The costs to abide the final result of 
the suit. 

[Opinion delivered by Judge Terrell, and concurred in.] 
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No. II. 
Boarp or Lanp COMMISSIONERS OF | 
N acoepocmes County \ Appeal from Nacogdoches 
DS. County. 
James REILY, Assignee. | 


The Appellee in this case as the assignee of various individu- 
als applied to the Board of Land Commissioners for the County of 
Nacogdoches for certificates for the claims to land to which he al- 
leged his assignors were respectively entitled as the grantees of 
orders of survey, obtained according to the Laws of the country. 
The application being rejected, an appeal was taken to the District 
Court, and during the pendency of the case before that Tribunal, 
the following agreement was entered into between James Reily, 
the Appellee in this Court, and Charles S. Taylor, the District At- 
torney of the Fifth Judicial District, viz: ‘¢ It is agreed that in all 
the Land cases now on Docket of the District Court of Nacogdo- 
ches, wherein James Reily has sued the Board of Land Commis- 
sioners, either as assignee or Attorney, upon orders of survey 
with field notes annexed, the following points shall be considered 
as established—1s¢. That the order of survey was obtained from 
a legally authorized Commissioner, and the survey made by a le- 
gally authorized surveyor, and that the section of the general pro- 
visions of the Constitution which recites ‘ that all orders of survey 
legally obtained by any citizen of the Republic from any legally 
authorized Commissioner, prior to the act of the late Consultation 
closing the Land offices shall be valid,’ has been complied with. 
2d. That he is the regular purchaser, or attorney of the original 
grantee, and entitled as assignee or Attorney to sue the Board of 
Land Commissioners for a certificate ; provided such admission of 
right in said Reily to sue does not go in avoidance of any duty or 
obligation, that may by operation of Law have devolved upon or 
become obligatory upon the grantee: 3d. That these are the ques- 
tions to be submitted to the Court and Jury—lIst. That inasmuch 
as the original grantee has not complied with the requirements of 
the 12th section of the Land Law of 1837, can the said Reily re- 
cover before the Court a verdict against said Board ?—2d. ‘That 
an order of survey with field notes annexed do not constitute a le- 
gal title, and is not therefore the subject of transfer or assign- 
ment.” ’” —Dated October 3, 1839. 

On the 15th of the same month two of the appeals were tried 
and verdicts found for the said Reily. On the 17th, a third was 
tried with a similar result—and on the same day an additional 
agreement was entered into, by which it was provided, “that all 
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the foregoing cases mentioned or referred to, being of the same 
nature and dependent on the same principles, the cause to be tried 
that day should decide all the others,” the parties reserving to 
themselves the right of appeal, if desirous to take the same. Ac- 
cordingly the Record enumerates more than seventy cases, ,which 
it states came on to be heard, and upon which a general judg- 
ment was entered in favor of the said Reily. It states substanti- 
ally “ that the plaintiff and District Attorney having submitted 
said causes without further argument to the Court: The Record 
and evidence being the same in all respects as in the three several 
causes tried at this Term of the Court between the same parties, 
which were submitted to the Court and Jury, and full argument 
had thereon, as will more fully appear by the agreement, of the 
District Attorney and the said plaintiff, on file, all of which being 
fully considered by the Court; it was adjudged and decreed that 
the said James Reily, assignee as aforesaid, do recover from the 
Board of said Commissioners, certificates for the quantity of Land 
respectively annexed to the names of each of the assignors, men- 
tioned in the foregoing cases: provided, the decision of this Court, 
in the case of the said James Reily, assignee as aforesaid, be con- 
firmed by the Supreme Court, upon the facts as by agreement be- 
tween the said James Reily, assignee as aforesaid, and Charles 
Taylor, District Attorney.” The Board of Land Commissioners 
appealed to this Court, from the verdicts and judgment in the 
Court below. 

It is urged by one of the counsel for the appellee, that the 
agreement must govern the Court, and we cannot go beyond it. 
The question, of the propriety, or binding efficacy of this trans- 
action, will not be considered by this Tribunal. It has not been 
resisted by the counsel employed for the Republic, and will there- 
fore pass undisturbed. The appeal will be considered on the facts, 
or points admitted, as established in the Court below: And the 
only question is, whether the facts, as established, authorized the 
Jury in finding a verdict in favor of the appellee. What then were 
the points conceded by the admissions of the District Attorney ? 

ist. That the order of survey was obtained from a legally au- 
thorized Commissioner, and the survey made by a legally author- 
ized surveyor, and that the provision of the Constitution in rela- 
tion to the validity of orders of survey had been fully complied 
with. 

2d. That the appellee is the regular purchaser, or Attorney of 
the original grantee, and entitled as assignee, or Attorney, to sue 
the Board of Land Commissioners for a certificate, provided such 
admission of right in said Reily to sue does not go in avoidance 
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of any duty or obligation, that may by operation of law have de- 
volved upon or become obligatory upon the grantee. If any fact 
can be found in the third point it shows that the original grantee 
has not complied with the requirements of the Land Law of 1837. 

But itis urged that the Record does not reject the presumption 
that Reily made all the proof required by the 12th section of the 
Land Law of 1837. We cannot discover any solid foundation for 
such a presumption. The admissions were unquestionably liberal; 
but they cannot be extended beyond the plain and obvious mean- 
ing of the terms in which they are expressed, to embrace other 
facts than those intended to be included therein. They must be 
confined to the points, which in clear and unambiguous terms are 
conceded to be established. 

Did then the facts admitted authorize the finding of the Jury in 
the Court below? We are clearly of opinion that they are insuf- 
ficient to sustain the verdict. ‘There are several material facts re- 
quired to be proven by the 12th section of the Land Law of 1837, 
which are not admitted and can by no fair inference be considered 
as proven. By that section of the Law, persons claiming lands 
are required to swear that they were resident citizens of Texas at 
the date of the Declaration of Independence; that they did not 
leave the country during the campaign of the Spring of 1836, to 
avoid a participation in the struggle, &c. They must also prove 
that they were actually citizens of Texas at the date of the De- 
claration of Independence, and have continued so to the time of 
making the application, &c. &c. Persons claiming a grant to 
land by purchase must prove in the manner required by the act, 
that their vendors are actually entitled to said grants of land from 
the government, &c. “ And all orders of survey of head-rights, 
procured under the Colonization Laws previous to the Declara- 
tion of Independence, shall be submitted to the examination of 
the Land Commissioners, and the holders of the same, whether 
they be original claimants, their heirs, or assignees, shall be sub- 
jected to the same formalities and requisitions in procuring said 
head-rights, as pointed out for other individuals in the law.” It 
is apparent from this section that where the grantee does not ap- 
pear in person, his assignee must prove that the assignor has 
complied with the requirements of the law. 

The record furnishes no evidence that the assignee in this case 
offered or attempted to make any such proof. Nothing is admit- 
ted but the legality of the orders of survey and the regularity of 
their assignment to applicant; and on these admissions it is clear 
that he was not entitled to the judgment of the Court below. 

Nor can it be maintained as was urged, that it is unnecessary 
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in the District Court to prove the facts, which the statute requires 
to be established to the satisfaction of the Board of Land Com- 
missioners before a certificate can be obtained. The statute pre- 
scribes the conditions on which certificates shall issue, and these 
must be complied with, before any tribunal which has cognizance 
of the cause is authorized to decide in favor of the applicant. 

But it was alleged, though not urged, that the 12th section of 
the Land Law of 1837, was unconstitutional. Had there been a 
serious attempt to impugn the provisions of that section, as in 
contravention of any rights which may have been guaranteed to 
the appellee by the Constitution, it would have been the duty of 
this tribunal to have deliberated on and decided the question. 
But under the circumstances we have not thought it incumbent on 
us to take the matter into consideration. ‘The appellee has not 
attempted to comply with any of the requirements of that section. 
Now it is obvious that many of the conditions there imposed are 
in entire accordance with the Constitution, and it is believed that 
none of the provisions of the two instruments arein conflict. But 
the point is left open for future discussion when it can be decided 
on solemn argument and mature deliberation. 

It was also urged that under the 20th section of the Land Law 
of 1837, the appellee was entitled to a certificate and patent. 
This position is untenable. The 20th section requires the holder 
of an order of survey, before obtaining a patent, to produce a cer- 
tificate from some Board of Land Commissioners. This cannot 
be obtained without making the proof required by Law. The pro- 
visions of the two sections are in entire harmony and the obliga- 
tions imposed by the one are neither removed, nor diminished by 
the other. 

It was contended that the 8th section of the Act passed at the 
last session of Congress, “to detect Fraudulent Certificates,” 
conferred a right upon the appellee, which was not taken away by 
the subsequent Act of the 5th of February; as the latter Act did 
not go into effect until three days after the former. 

That the Jatter Act was not in force, until three days after the 
former was in operation in all its provisions, is a position which 
is questionable; but the whole question, in relation to the conflict 
between these two acts, is waived as unnecessary to the decision 
of this case. The right of appeal is guaranteed by the Constitu- 
tion. The Legislature cannot take it away from individuals ; and 
it will not be considered as relinquished by the Government, un- 
less express terms are used to that effect, or, that is the legitimate 
inference to be deduced from the provisions of the subject. It 
was decided by this Tribunal at its last session, that under the 
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Laws of the Land, the right of appeal was not taken away from 
the Government, when the verdict of the Jury was in favor of the 
applicant in the trial, authorized by the 16th section of the Land 
Law of 1837. The opinion of this Court has not been changed 
ia relation to the correctness of that decision. 

The appeal in this case was from a verdict a jury gave, under 
the 16th section of the Land Law of 1837. It had been taken 
long before the passage of the Act “To detect Fraudulent Land 
Certificates.” By it, the verdict of the Jury and the judgment of 
the Court were suspended in their operation. It was before this 
Court and fairly within its cognizance and could not be withdrawn 
by Legislation, unless such was the plain and necessary import of 
the Law in relation thereto. 

It is unnecessary to express any opinion on the assignability of 
orders of survey. The suit was commenced under the Land 
Law of 1837, and that recognizes the power of the assignee to 
make the tol required by the statute. 

The rendering of one general judgment on a number of separate 
causes, as was done in this instance, is an anomaly in the history ry 
of judicial proceedings; and we hope no similar entry will again 
be found in the records of our Courts. The Law provides that 
such appeals shall be tried before a Jury, and the entering of judg- 
ment unless on their verdict is not justifiable. 

As the appellee may have it in his power to establish the proofs 
required by the Land Law of 1837, we will not, in reversing the 
decision of the Court below, proceed to enter the judgment i 
which should have been rendered by that Court. 

And as perhaps in the prosecution of these claims, the parties 
may again appear before this Tribunal, it must be understood that 
the whole of the facts, all of the evidence, whether documentary 
or oral, should be laid before this Court. It is our duty to review 
causes already decided arid on the facts on which the decisions 
were founded; not on partial or garbled statements, or on issues 
which might perhaps be made up to obtain the opinion of the 
Court. . 

It is ordered, adjudged and decreed that the judgments of the 
Court below, in all the cases enumerated in the record in this ap- 
peal, be reversed and set aside, and that a new trial be granted to 
the said appellee in all the said cases. 


[Opinion delivered by Ch. Justice Hemphill, and concurred in.] 
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No. IV. 
WEEDE } 


US. 
Appeal from J 
Boarp or Lanp COMMISSIONERS OF ppeal from Nacogdoches Co. 


WNacogpocugEs COUNTY. J 


In this case the motion for re-arguing the motion made at the 
last term is dismissed: And the Appeal having come up without 
any statement of facts, or Bills of Exceptions, or any errors al- 
leged—and therefore, according to the decisions of this Court im 
other causes, no presumptions arising against the correctness of 
the verdict and judgment below :—It is ordered, adjudged and 
decreed that the Appeal be dismissed, and the Appellee recover 
his costs in this Court, on this behalf, expended. 

[Opinion delivered by Chief Justice Hemphill, and concurred in.} 


No. V. 


Henry Raguet 2 
YS. Appeal from Nacogdoches Co. 
GEORGE A. Nixon. § 


This was an action of Attachment instituted by the Appellant 
against the Appellee, in the month of July, 1838. The writ of 
Attachment issued, and was executed on the property of the De- 
fendant. The record furnishes no evidence that a citation to the 
Defendant was issued or served in any of the.various modes 
pointed out by Law. The cause was not called before the Fall 
Term of the Court in 1839—-when a motion was made to dismiss 
the Attachment on three grounds, which may however be resolved 
into one, viz: “that the petition and afhdavit were not suffietent 
‘a law to obtain the writ’? The motion being overruled, the 
cause was set for trial next day. No answer, or pleading to the 
merits, appears from the record to have been filed by the de- 
fendant. On the next day the defendant moved to dismiss the 
cause for want of service of a citation—and the said motion 
having been duly considered was granted by the Court. The 
plaintiff appealed and filed his Bill of Exceptions. 

The questions which naturally arise here, are whether citation 
to the person was required by Law; and if so, whether the neces- 
sity thereof was not waived by the acts of the defendant as they 
are stated in the record. At the institution of this suit the Laws 
of Louisiana in relation to attachments were in force in this Re- 
public—and by them it was regulated and must be decided. 
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From an examination of those laws, it appears that in suits in at- 
tachment, a citation to the person is necessary, and indeed seems 
to be the basis on which the other proceedings in the case are 
supported. By Art. 251, of the Code of Practice, a citation is 
directed to issue to the defendant to answer the petition as in or- 
dinary cases. By Art. 253—the Sheriff must serve such citation, 
‘Ist. On the person of the defendant, or at his domicil if he has 
one in the place, or if he be about to leave the State. 2d. At 
the place where the defendant has resided last, if he had a domi- 
cil in the place, and conceal himself to avoid being cited. By 
Jiri. 254, if the defendant has no known place of residence, con- 
ceal his person, be absent, or reside out of the State, the Sheriff 
is directed to serve the attachment and citation by affixing copies 
thereof on the door of the Parish Church or of the Court-room, 
&c. It seems, then, that a citation is required, and a mode is 
pointed out for the service thereof in every possible contiggency 
in which the writ of attachment could be obtained. The Action 
in fact is one of mixed character—in personam, as well'ds ¢r vem. 
By the course of the decisions in Louisiana, where the. citation is 
served in any of the modes pointed out by the Code—other than 
that of publication—the suit is regarded as in personam—the at- 
tachment being a mere incidental proceeding to secure the rights 
of the plaintiff. Where the party is cited by publication, the suit 
is considered as in rem, rather than in personam. But whatever 
distinctions of this character may-be drawn, they do not affect 
the process of citation, for in all cases of attachment, the injunc- 
tion of the Law is positive that citation shall issue and be served. 
The decisions of the Courts have been uniform, that the want of 
a citation, in the mode prescribed by Law, 1s a fatal objection to 
the proceedings in attachment—that without it, they are illegal, 

and the judgment itself in favor of the plaintiff an absolute nul- 
lity. —[11, M. R. 276—2, NV. 5. 52.] But the requisite of citation 
is the privilege of the defendant: which he may waive in express 
terms, or his acts may imply a waiver thereof. In “McMikin vs. 

Smith, et al.” 5, N. S. p. 429, it is laid down that the Court will 
presume nothing in relation to a party’s being cited. Construc- 
tive and even actual notice of a suit will not do, unless given in 
the manner prescribed by Law; but the defect of the want of a 
citation will be cured by appearance and pleading to the merits. 
Was the motion then of the defendant to dissolve the attachment, 

on account of the insufficiency of the affidavit and petition, such 
a plea to the merits as cured the want of a citation? It does not 
so appear to this Court. A motion to dissolve an attachment is 
in the nature of a plea in abatement. From its nature it requires 
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to be pleaded in limine litis, or before issue is joined om the me- 
rits, and therefore repels the idea that in itself it constitutes a 
pleading to the merits of the case. There is nothing, then, in a 
motion of that character which would preclude the defendant from 
having the attachment dismissed for the want of a citation. He 
has waived no right. His attempt in fact was to show that the 
plaintiff violated the rights, guaranteed to him by the Laws, by. 
illegal proceedings in obtaining the attachment. Nor is there 
other matter in the record sufficient to justify the presumption that 
a plea to the merits was filed. It states, indeed, that after the 
motion to dissolve the attachment was overruled, the case was 
set for trial the next day. Had the trial proceeded, and judgment 
been rendered, this Court might have presumed, that such plead- 
ings were entered as would justify the rendition of the judgment ; 
but in the absence of the actual entry of an issue on the merits, 
and where the Judge below entertained a motion which would 
have been precluded by such an issue, we are bound to believe 
that there was nothing in the pleadings which would prohibit the 
Court below from entertaining the motion. We are therefore of 
opinion that the Court did not err in dismissing the cause for the 
want of a servite of citation. 

Under Laws where the suit in attachment is of the mixed char- 
acter before described, the service of a citation in some of the 
modes. pointed out by the Law is a right indispensable to the se- 
curity of the defendant. Proceedings in attachments, even when 
the rights of the debtor as secured by the Law are held sacred, 
are oppressive. ‘The property of the defendant is seized before 
the rights of the parties are adjudicated, and these are decided 
generally in the absence of the defendant. While the law dero- 
gates from the rights of one party, it confers privileges on the 
other. The creditor cannot complain that a law of that character 
should be strictly construed, and that if he attempt to avail him- 
self of its benefits, he should be compelled to comply with all 
those formalities which it has deemed essential to the security of 
the debtor. 

It is ordered, adjudged and decreed that the appeal be dismis- 
sed, and that the appellee recover his costs of the appellant in this 
Court, on this behalf, expended. 

(Opinion delivered by Ch. Justice Hemphill, and concurred in. | 
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No. VI. 
JOHN CARTWRIGHT 
VS» On Appeal. 
Joun S. ROBERTS. 


This action was instituted to recover. the amount of a promise 
sory note of hand for six hundred dollars. It was pleaded in bar 
of said recovery that the note was drawn ina foreign country and 
could not therefore be sued on, in the Tribunals of this Republic. 
The plea was overruled and judgment given for the plaintiff. Im- 
mediately succeeding the rendition of the judgment, the Record 
proceeds as follows, viz: ‘It is further ordered and adjudged 
by the Court, under the Statute in such cases made and provided, 
that the points of Law in this case be certified to the Supreme 
Court, the counsel for both parties moving and assenting thereto.” 
In the above order, reference is made to some Statute of the Re- 
public, but we know of none which authorizes points to be reser- 
ved for the decision of the Supreme Court, except the 43d section 
of the act organizing the District Courts; in which a Judge of 
any District Court is permitted at his discretion, in any criminal 
case to reserve a question of Law for the consideration and discre- 
tion of the Supreme Court, at the next succeeding term thereof, 
This act is confined in its terms to points of Law in criminal 
cases, and cannot be extended to civil actions. The mode in 
which appeals may be taken are prescribed in the Statutes of the 
Republic, and must be conformed to by parties, desirous of ap- 
pealing. Unless the case is properly before this Tribunal, we 
cannot take cognizance thereof; and there being no provision of 
the Laws which would authorize this case to be brought up, in 
the manner in which it has been certified to the Court, it is not 
incumbent upon us to take it into consideration. We are there- 
fore of opinion that the same ought to be dismissed; and it is 
hereby ordered and adjudged accordingly. 

[Opinion delivered by Ch. Justice Hemphill, and concurred in. | 


No. VII. 
CHARLES REECE 
VS. Appeal from Travis County. 
JAMES SMITH. i 
The appellant, as administrator of Milton Hicks, sued the ap- 
pellee to recover the amount of the bond of the latter to the intes- 
tate of August 7th, 1839, for the payment on the first of Decem- 
ber then next of, “one thousand dollars—Texas money.” Ver- 
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dict was given specially for the plaintiff, for one thousand dollars 
in Texas money, with interest from December Ist, 1839: that the 
Jury believed it was the intention of the parties that Texas prom- 
issory notes should be received in payment, and at that time they 
were 33% cents in the dollar. The plaintiff moved for judgment 
for $1000, lawful money with interest; but the Court rendered 
judgment on the verdict for $3334 with interest and costs. 

The cause is submitted. The only question that seems to have 
been made below is in regard to the force and effect of the bond 
as to the amount demandable upon its face. By the instrument, 
the obligor made but one stipulation; and that was to pay $1000 
Texas money. The Republic has indeed a constitutional stand- 
ard of money; but she has not yet established a mint, and has 
issued a vast amount of her bonds and notes, to serve as a cur- 
rency, in the absence of the medium contemplated by the Consti- 
tution as lawful money. In common speech those bonds and 
notes are designated and meant by the terms Texas money, or 
‘Texas promissory notes, or some equivalent words. It was there- 
fore properly left to the Jury to find the value of such currency in 
par, or lawful money. The Court below should have instructed 
the Jury as to the legal import of the bond; but as the Jury, in 
their verdict, give it a proper interpretation, it -was correctly left 
to them to find the value, or ratio of the value of the inferior mo- 
ney stipulated. 

Instruments often contain primary and occasional stipulations. 
Thus if the bond had been to pay so much money without any 
qualification as to its kind, and then had contained a distinct 
clause in favor of the contractor, allowing him to pay in a curren- 
cy other than lawful money, the effect of the instrument might de- 
serve a more serious consideration—but that is not now before us. 

The judgment below must be affirmed. 

This cause coming on to be heard on the transcript of the re- 
cord in the District Court of Travis County, and it being inspected ; 
because it seems to the Court here that there is no error therein ; 
it is therefore considered by the Court here that the judgment of 
the District Court be in all things affirmed, and that the Appellee 
recover of the Appellant his costs, in this behalf in this Court ex- 
pended. Let this judgment be certified below for execution. 

[Opinion delivered by Judge Hutchinson, and concurred in.] 
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No. VIII. 


B. S. GRAYSON ) 
DS. f New Trial awarded. 
J. CUMMINS. ) 

The counsel of the Appellant submits this cause on a motion to 
remand it for new trial and a more definite decision. The trans- 
cript sent is certified as containing a full copy of the record in the 
Court below; and there being no affidavit of diminution, we can- 
not award a certiorari for a more perfect transcript. Indeed on 
inspection, we are persuaded the transcript before us contains all 
that can be found pertaining to the cause in the Court below. 

The Transcript itself is so very imperfect and the entries made 
of what may have been the proceedings and judgment so squalid 
and deficient in respect of substance, that we are unwilling to per- 
mit the record, as it now is below, to remain a perpetual memo- 
rial of the adjustment of the rights involved, and feel it due to the 
safe administration of justice to remand the case for another trial, 
with instructions to the District Court, so to direct and control its 
clerk, that the future progress in it may be put on the record i in 
some shape to indicate what shall have been done. 

In regard to the transcript before us, it does not show when the 
petition was filed: whether the copy of Cummins’ title-papers was 
exhibited with the petition; when the plea was filed; whether 
what appears to be the Sheriff’s return was the return on the cita- 
tion; and the allowance of the appeal, if entered on the minutes, 
and appeal bond, if any was given, are not copied into the trans- 
cripte A transcript cannot be perfect without introducing after 
the caption, in the order of their occurrence, the petition and doc- 
uments exhibited, if any; the process and return; the plea, an- 
swer, and other pleadings; the intermediate orders of the Court in 
the case; and lastly the postea and judgment, with the grant of 
appeal and the appeal bond. Each of these should be preceded 
by an introductory statement connecting it with the cause, or 
shewing the time when made or filed. This duty is devolved on 
the clerk as the sworn amanuensis of the Court, the keeper of its 
archives and the officer who can alone make accurately a history 
of the case. Until after final judgment the record is constituted 
by the pleadings, process, returns on the process and orders of the 
Court, as connected by the Clerk’s numbers, docket and memo- 
randa, After judgment, he is to transfer the whole into a com- 
plete record-book; and that! he can only properly do by the intro- 
duction of each part in chronological order with the conjunctive 
matter of his own, derived from his memoranda on the papers and 
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dockets. The names of the parties, being introduced by the plead- 
ings, need not be repeated by way of caption. In England the 
record was begun on a parchment roll and enlarged on that roll as 
the proceedings occurred. When the case was ended, the last 
step was put on the roll and it was filed, to remain as the verita- 
ble record. In this Republic the complete record is to supply 
the absence of the parchment roll; so that here the complete re- 
cord, and a transcript wherever required, should be ever the same; 
the latter being an exact exemplification of the former; as a copy 
of the roll in England is a transcript of the recogd. We do not 
design by these remarks to intimate that the imperfections of the 
transcript above noticed are such as to require a reversal of the 
judgment; but we notice them with regret and in the hope they 
will be hereafter avoided in every part of the Republic. The 
transcript from other counties are in most instances liable to simi- 
lar and some to a Severer criticism. 

The vice in the case in review does not so much appear in the 
manner of the copy transmitted here, but is found in the posteg 
and judgmeni. Those are presented in these remarkable words. 
& Again come to be heard,—parties appeared again and answered 
ready for trial; Motion by Defendant’s Attorney, to exclude testi- 
mony upon reasons, but first, &c., whereupon the case was sub- 
mitted to the Jury, S. & E., for the purpose retired and returned 
the following verdict, we the Jury find for the Defendant, L. M. 
B. Ryne, foreman; whereupon the Court ordered adjudged and 
decreed, plaintiff, pay costs.” Was a Jury elected, tried and 
sworn to try the issue joined? Was it a Jury of twelve, or of 
any less nimber? Who were they? To whom was the league 
of land in controversy adjudged? Was there even a judgment 
against the plaintiff for costs? ‘To these questions the postea and 
judgment give no certain answer. In a country whose Constitu- 
tion has adopted the institution of Jury-trial and required it to be 
preserved inviolate, whatever theories may be indulged for or 
against its utility, the appellate court is bound to see the object of 
the constituent law as well as the whole concurrent legislation on 
the subject duly observed. If we examine the revised records of 
England and of the North American United States, it is appre- 
hended that such a passing notice of the Jury trying a case, how- 
ever trivial, was never considered sufficient. It should have 
appeared that a Jury, naming twelve persons, were elected, tried 
and sworn, well and truly to try the issue, who, on their oath, 
found the verdict. At the farthest relaxation it ought to appear 
that a Jury of lawful men were sworn to try the cause, and on 
their oath gave the verdict. Im several respects it may be im- 
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portant to the parties or some of them to have the names of the 
Jurors on the Record, and it is conformable to the precedents 
and to the safest practice to insert them. It has been often ruled 
that a less number than twelve is no Jury, so that any local, or 
occasional usage of consenting to a less number is reprehensible, 
as a course calculated to bring into disuse and disrepute a mode 
of trial of controverted facts, identified with the greater cause of 
civil liberty. 

It is obvious, in this case, that the District Court tried it, and 
gave judgment; and it is equally clear the Clerk failed to make 
even a tolerable entry of the judgment. When we are satisfied that 
a lawful Jury came, were sworn and on their oath rendered 
verdict, we are to entertain all reasonable presumptions in support 
of it; thatis to say, that they acted on sufficient evidence and 
proceeded with discernment and honesty; and these presump- 
tions will sustain it in the absence of something to countervail 
them. So too in regard to a judgment of a Court of general 
jurisdiction, it will be sustained, unless there be something ap- 
parent to show its illegality or injustice: but then, as a revising 
Tribunal, we must know, and know too from the judgment itself, 
what is adjudged and in whose favor, as also against whom. 
This is not done in the instance on hand. It is nevertheless 
obvious, that in point of fact the Court acted definitively ; for in 
the certificate of the judge of the question of evidence made 
before him, he states that the Defendant appealed. The case is 
therefore in this condition; there is no judgment below whereon 
final process for either party can properly issue; and if on the 
question raised in the Judge’s certificate we were to concur with 
him, there would be no legitimate judgment to be affirmed. We 
might, if the judge had erred in his opinion, reverse the judgment, 
or more properly the supposed verdict, and award a venire facias, 
de novo. Under these circumstances, we think it best not to 
decide the question raised, but remand the case for a new trial, 
without further directions than to have the next postea and judg- 
ment entered conformably to the requisitions of the Law. We 
are disinclined to strike the case from the docket, or to dismiss 
the appeal, because that might leave the appellant precluded, or 
at least prejudiced, by the unskilful entries of the Clerk, and the 
casualty of their escaping the observation of the Court below. 
In the meantime the possession of the appellee and his right, 
whatever it may be, will remain uninjerrupted. 

This cause being submitted on the motion of the appellant to 
remand the same for néw trial, and the transcript of the record 
below being inspected, because it seems to the Court that the ens 

50 
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tries of the Jury, verdict and judgment, in this behalfin the Court 
below, are too vague and uncertain either to satisfy the Court here 
whether a regular trial was had, or what judgment was rendered, 
it is therefore considered by the Court here that the postea aa 
judgment below be set aside; that this cause be remanded to the 
Court below; that a new trial be had therein; and that the ap- 
pellant pay to the appellee the costs of this case in this Court 
expended, for which execution below may issue. 

[Opinion of Judge Hutchinson, but nothing on Record to show 
that it was concurred in] ` 


No. IX. 


Isaac GUEST 


YS- t . New Trial awarded. 
JOHN GUEST. 


In this cause it appears from the Record that judgment of non- 
suit was entered by the Court below upon motion of the defend- 
ant. The words non-sut? are technical in their meaning ; ; and 
alone specify that it is by the action of a party bringing a suit, that 
such judgment can be rendered. JVon-swit can be taken by the 
plaintiff below; but neither the District Court, nor any other 
Court has the power to compel the party to take a non-suté. 

A party may take a judgment by non-suit, if he chooses, but 
the Court cannot force him to do so.—Ilst Peters, 471. 

The District Court has no power whatsoever to order a peremp- 
tory non-suil.—6th Peters, 598. 

Non-suit may be entered by the Court, but not without the 
acquiescence and consent of the plaintifi.—Is¢ Peters, 491. 

Tt is therefore the opinion of the Court, that this cause be re- 
manded to the Court below; and that the judgment of non-swit be 
set aside and a new trial awarded. 


[Opinion delivered by Judge Scurry, and concurred in.] 


No. X. 


Boarp or LAND COMMISSIONERS OF `) 
Rep River County 
OS. Appeal from Red River 
ELIZABETH HERRING, alias ELiza- County. 
BETH Watson, by her husband, 
Jno. S. HERRING. 


Elizabeth Herring, alias Elizabeth Watson, by and through her 
husband John S. Herring, on the first day of March, 1838, ap- 
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plied to the Board of Land Commissioners for the County of Red 
River for a certificate fora League and Labor of land, to which 
she alleged she was entitled as a citizen of the Republic of Texas 
and the head of a family at the date of the Declaration of Inde- 
pendence. The Board refused her application, and on appeal 
therefrom to the District Court, the judgment of the Board of 
Land Commissioners was reversed and.a certificate, or order of 
survey fora League and Labor of Land was ordered to issue to 
the said Elizabeth. From this judgment, the Board of Land Com- 
missioners appealed ; and the following is the statement of facts, 
accompanying the transcript of the Record sent up to this Court. 
‘¢ That Elizabeth Watson emigrated to this. Government in the 
year 1833, and that William Watson died previous to the Decla- 
ration of Independence, the precise time not proved. Elizabeth 
Watson was a feme sole, and resided here at the date of the Dec- 
laration of Independence, the head of a family, and that she had 
never received any land, as a colonist, or emigrant, from the Gov- 
ernment of Texas. That she had continued to reside here and is 
now a resident; and it was further proved that she resided as a 
member of William Watson’s family in the year 1835; and that 
she intermarried with John S. Herring after the date of the Decla- 
ration of Independence.” From the view which the Court has 
taken of this case it will be unnecessary to notice any of the 
grounds assumed, whether against or in support of the judgment 
of the District Court. ‘The facts as set forth in the above state- 
ment are involved in much obscurity. One William Watson is 
mentioned, but what connexion there is, if any, between him and 
the appellee is not stated and is left entirely to vague conjecture. 
The appellee is described as a “feme sole,” and the “head of a 
family”? From this description the Court cannot ascertain with 
precision whether she was a widow, or a single woman who had 
never been married, though the term is generally appropriated to 
single women, who have not been married; nor can we conjecture 
how her family was constituted. The word “family” has not been 
judicially defined, and in common acceptation has received very 
variant constructions. The Court cannot decide whether the 
appellee had a family, until it is informed in what manner it was 
constituted, whether by servants, by children, and if children, 
whether they were legitimate, or illegitimate, or in what mode ; 
for by these and various other modes of uniting several persons 
under one controlling head, it has been supposed a family may be 
formed. From the above and other instances of uncertainty in the 
facts as furnished to us in the above case, it is feared that any de- 
cision made by this Court might operate injustice to one, or other 
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of the parties. It is therefore ordered and decreed that the cause 
be remanded to the Court below for a new trial, in order that the 
facts-in relation to the said case may be fully and clearly estab- 
lished and set forth. 

[Opinion delivered by Chief Justice Hemphill, and concurred in.] 


No. XI. 
Joun Morron 
US. On Appeal. 
GORDON AND ALLEY, Aldm’rs. 


In this case Gordon and Alley, as administrators of Albert D. 
Duncan, deceased, instituted their suit in the Court below, to re- 
cover of Morton, the Appellant, the sum of one hundred and twen- 
ty-four dollars and eighteen cents, alleged to have been due and 
owing to Duncan in his lifetime by Morton. To the plaintiffs’ 
petition setting forth their demand, Morton filed his plea of set- . 
off, averring that Duncan before his death was justly indebted to 
him in the sum of one hundred and one dollars: To this plea the 
plaintiffs demurred. The Court sustained the demurrer; and as 
both parties admitted the justice of each other’s claim, gave judg- 
ment for the plaintifis. 

A bill of exceptions, taken in the case, also presents the same 
point for the consideration of this Court, which arose on the de- 
murrer; and that is ‘Does the act passed February 5th, A. D. 
1840, regulating the mode of settling the estates of intestate per- 
sons, preclude the defendant from the benefit of his plea of set-off, 
allowed as he contends by the act passed also on February 5th, 
A. D. 1840.” 

Before we are permitted to decide this point, although the par- 
ties have consented to the jurisdiction of this Court, we feel bound 
to notice the question of jurisdiction, as one of great moment to 
the jurisprudence of this country. Consent may do away error, 
but it is well settled that it cannot give jurisdiction. By the act 
organizing the District Courts, the right to appeal is expressly 
prohibited, unless the sum im controversy amounts to three hun- 
dred dollars. Here the record shows that the amount in contro- 
versy was for a less sum. Hence if we entertain jurisdiction, our 
power to do so must be derived from some other source than the 
act alluded to, or the consent given. 

It is urged that so much of the Act of Congress as restricts the 
right of the citizen to appeal from the District to the Supreme 
Court is unconstitutional and that this Tribunal has the power to 
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hear and determine all causes which may originate and have been 
decided in the District Courts. 

If this position be correct, then we can legitimately consider 
and determine the point arising on the demurrer. 

We think the power here contended for, justly belongs to this 
Tribunal, and in coming to this conclusion we have not been un- 
mindful of the magnitude of the principles involved, and the respect 
due to the popular branch of the Government. 

We have felt the delicacy and embarrassment of this question, 
and, if we were permitted, from these and many other considera- 
tions (as the amount in controversy is small) we would be induced 
to pass it over. ‘Fortunately however for the people, the func- 
tion of the Judiciary in deciding constitutional questions is not one, 
which‘it is at liberty to decline. While itis bound not to take ju- 
risdiction if it should not, it is equally true that it must take juris- 
diction if it should: it cannot, as the Legislature may, avoid a 
measure because it approaches the confines of the Constitution: it 
cannot pass it by, because it is doubtful; with whatever doubt, 
with whatever difficulties a case may be attended, it must decide 
it, when it arises, in judgment. It has no more right to decline 
the exercise of a jurisdiction which is given, than to usurp that 
which is not giv en: the one or the other would be treason to the 
Constitution.”’ 

With these few preliminary remarks, we proceed to give some 
of the reasons which have induced us to decide in favor of the 
power claimed for this Court. We have searched in vain for the 
express power delegated to Congress in the Constitution to enact 
the restriction. If it has the power then, it must be by implica- 
tion alone; and by implication perhaps, Congress have the power 
to restrict the right of appeal from the inferior to the District 
Courts. l 

If we compare the Constitution of this country with that of the 
United States and most of the States, we shall find this remarkable 
difference—the Constitution of the United States, for example, after 
speaking of the Appellate jurisdiction of the Supreme Court, ex- 
pressly states that it is to be exercised with such exceptions and 
under such regulations as the Congress shall make. Here the pow- 
er to restrict is clearly given, and under this grant of power Con- 
gress has said, no appeal from the Circuit Court shall be allowed, 
unless the amount in controversy exceeds two thousand dollars. 
If our Constitution had contained similar expressions, the right to 
restrict would have been placed beyond doubt. But were these 
expressions casually dropped from the circumstance that the Con- 
stitution was formed in the midst of a revolution, or were they left 
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out of the Constitution in order to take from Congress this restric- 
tive power, and leave the Appellate jurisdiction of the Supreme 
Court unfettered, ‘‘ co-extensive within the limits of the Repub- 
lic??? ‘To arrive at the true meaning, from the circumstance here 
stated, has produced our chief embarrassment. It may be said, 
although the Constitution is silent as to this restrictive power 
found in similar instruments, that silence is not extinction, and 
that Congress may, by a fair and liberal construction of its author- 
ity, exercise this power when the public welfare demands it. This 
may be true as to tribunals, inferior to the District Courts; but it 
would be carrying the doctrine of implication too far, as we con- 
ceive, to make it applicable to the question now under considera- 
tion. It may also be contended, as Congress have the power to 
make all laws which shall be necessary and proper for carrying all 
other powers into execution, this gave the right to enact the re- 
strictive clause complained of. But in the case of ‘Gibons vs. 
Ogden,” (9th Wheaton lst, &c.,) Chief Justice Marshall in de- 
livering the opinion of the Court says—this limitation, on the 
means which may be used, is not extended to the powers which 
are conferred. 

The difficulty still remains, and we confess we have been una- 
ble to solve it, by any construction of the Constitution which would 
confer this power on Congress. The Supreme Court of the Uni- 
ted States have expressly decided that they derive their Appellate 
jurisdiction from the Constitution and not from acts of Congress. 
That it is true, Congress may restrict their Appellate jurisdiction ; 
for this power is given; but in all cases where they have not 
thought proper to do so, the jurisdiction remains with the Court. 
In other words, that they derive their jurisdiction from the Con- 
stitution itself, This doctrine we think correct; and that the ju- 
risdiction of our Supreme Court, which is admitted by all to be 
Appellate only, is derived from the Constitution in proprio vigore, 
and is “co-extensive within the limits of the Republic.”? Whether 
this Appellate jurisdiction thus derived was intended to be exerted 
over al] the inferior Courts of the country, we leave open for the 
future decisions of this Tribunal. It is sufficient to say for the 
present, that Congress have no power to restrict the citizen in his 
right to appeal from the decisions of the District Court to the Su- 
preme Court, in cases cognizable in the former tribunal. If we 
test the soundness of this opinion by the rules which have been 
adepted for the interpretation of the Constitution of the United 
States, we think we shall be borne out in our conclusions on this 
subject. 

One of those rules is; where the grant enures solely and ex- 
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clusively for the benefit of the grantor himself, no one would deny 
the propriety of giving to the words of the grant a benign and 
liberal interpretation. Keeping this rule in view, let us refer to 
the Eleventh clause of our Declaration of Rights. We there find 
that a remedy is guaranteed to the citizen for the redress of every 
civil injury: And we are here to pause, in order to ascertain 
what is properly embraced in the term remedy. Is it to be full, 
when a Court of original jurisdiction only is provided to enforce 
it? Did the Constitution intend that in regard to one class of 
rights, there should be supervision, and in another, that there 
should be none? Such a discriminating and unjust spirit cannot 
be deduced from that sacred instrument: It is the nation’s pano- 
ply! No one ought to be left precluded; nay, irrevocably doom- 
ed to abide the ministry of justice, by one functionary in the first 
instance. Why, in any class of cases, was appellate relief im- 
parted? Surely on the reasonable presumption that the Court, 
acting primarily in the cause, might err; or, might oppress—and 
it was to remit the citizen to another and higher Tribunal to have 
the error, or the oppression, whether real, or supposed, corrected, 
or rebuked. Still another motive operated. The Government 
being established to ensure the protection, prosperity, and happi- 
ness of the people, the administration of justice in the original 
and supervisory forums would conduce to public satisfaction. 
Another rule of construction is: Where the power is granted 
in general terms, as the jurisdiction of this Court has been, the 
power is to be construed as co-extensive with the ‘terms, unless 
some clear restriction upon it is deducible from the context. We 
do not mean to assert, as we have already intimated, thatit is ne- 
cessary, that such restriction should be expressly found in the 
context. It would be sufficient, if it arise by necessary implica- 
tion. But itis not sufficient to show, that there was, or might 
have been a sound, or probable motive to restrict it. A restric- 
tion founded on conjecture is wholly inadmissible. The reason 
is obvious: The text was adopted by the people in its obvious 
and general sense—for this doctrine, see “€ Story’s Commentaries 
on the Constitution” (vol. 1st, page 407.) By applying this lib- 
eral rule of construction to the terms in which the jurisdiction of 
this Court is conferred, we cannot doubt for a moment, but that 
it was the intention of the framers of the Constitution, to give it 
a supervisory care and control over all cases originating and de- 
cided in the District Courts: and we are strengthened im this 
opinion from the consideration, that the District Court is the con- 
necting link between the people and this Tribunal of the last resort. 
It may be regarded also as the only channel through which all 
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admiralty and maritime cases, all cases affecting Ambassadors, 
public Ministers, or Consuls, can be brought into this Tribunal— 
In the cases above enumerated, the District Courts have exclusive 
original jurisdiction. Surely then, when the decisions in such 
cases are to be governed by the laws of nature and of nations, and 
when the peace and happiness of the Republic may often depend 
upon their correct adjustment, no one will contend, in this class 
of cases, that Congress have the power to restrict the right of the 
parties to appeal. If not, where shall we draw the line of de- 
markation? To attempt it, would be invidious and contrary to 
the soundest principles of construction. To illustrate still farther; 
it will be found by reference to the 7th and 8th sections of the 
Constitution, where after pointing out the manner in which the 
Supreme Court shall be constituted, the proviso in the 8th section 
says: ‘* that no judge shall sit in a case, in the Supreme Court, 
tried by him in the Court below.” This proviso evidently shews 
that it was the intention of the makers of the Constitution, to al- 
low appeals to be taken directly from the District to the Supreme 
Court. The appellate right, here recognized, although not con- 
clusive is certainly given without restriction. With the applica- 
tion of one other principle, we shall close our enquiries on this 
branch of the subject. It is admitted to be a sound rule, that all 
remedial laws should be construed liberally. This rule is equally 
applicable to the remedial parts of the paramount Law. If so, 
we think we have not erred in giving such a construction to the 
constitutional powers of this Court as will enable every man, sue- 
ing, or sued in the District Court, to have a remedy here to redress 
his real orimaginary wrongs. We do not perceive any ill conse- 
quences growing out of this decision. The only effect it can 
have will be to enlarge the right of appeal to all the citizens 
equally alike; and give uniformity to the decisions of the Courts. 
throughout the country. We have had but little time to examine 
the important principle here settled; if errors should hereafter be — 
found to exist in the opinion, we trust it will not be attributed to 
a love of power, but to an over jealousy m guarding the rights 
of the people; and a desire to hear them, unrestricted, in this, 
the last citadel of justice, known tothe Laws and Constitution of 
the nation. 

The remaining point may be disposed of in a few words. We 
think the plea of set-off should have been allowed, as there is no 
conflict in the two acts referred to. The plaintifs were not enti- 
tled to recover more than the balance due them, after allowing the 
set-off. If Morton had commenced his action against them for 
the set-off pleaded, then he could not have recovered, unless he 


JANUARY TERM, 1841. 401 


had first proceeded in the way pointed out by the Act, regulating 
the settlement of the Estates of Intestate persons.’ But why com- 
pel him to do this, as in justice his demand was extinguished by 
that of the plaintiff. 

It is therefore ordered, adjudged and decreed that the judgment 
of the District Court be annulled, avoided, and reversed; and pro- 
ceeding to give such a judgment, as in our opinion ought to have 
been given in the District Court, we order, adjudge and decree 
that the appellees, Gordon and Alley, as administrators, &c., do 
recover from the appellant, Morton, the sum of twenty-three dol- 
lars and eighteen cents, with legal interest from the rendition of 
this judgment until paid; and that the appellees pay the costs of 
this Court, and the appellant the costs in. the Court below. 

[Opinion delivered by Judge Baylor.] 


Judges Hemphill and Scurry say: 
'& We concur in this opinion so far as relates to the Jurisdiction, 
but not on the question of the set-off.” 


No. XII. 
Joun’ H. FOWLER 
US. {tea from Red River County. 


Trea S. Poor. 


The plaintiff having filed the affidavit and executed the Bond 
required by Law, the Clerk ofthe District Court for the County of 
Red River issued a writ of attachment against the property of the ` 
Defendant on the 17th of April, 1840, but did not file his petition 
until thé 27th of July afterwards. Among other matters, the de- ` 
fendant in his answer pleads that the plaintiff ought not to main- 
tain his action, because the petition was not filed until after the 
issuing of the attachment. The plea was sustained by the Court, 
and from that decision an appeal has been taken. 

The counsel for the appellant insisted strenuously that ia taking 
out a writ of attachment, nothing more was necessary than the 
Bond and affidavit required by the Act regulating attachments, 
approved January 28th, 1839. Were our attention confined to 
that statute alone, that conclusion might readily be adopted. But 
suit by attachment is a civil action; and on examining and com- 
paring the various statutes of this Republic in relation to proceed- 
ings in civil suits, it will be found that in taking out any writ, or 
process, the plaintiff is required to file his petition. 

The first Statute in the order of time is the “Act establishing 
the jurisdiction and powers of the District Courts,” approved 
December 22d, 1836, (vol. i. p. 198) of Laws of Texas. A por- 
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tion of section 8th of this Act is expressed in the following terms: 
‘Tt shall be the duty of the plaintiff, or his Attorney in taking 
out a writ, or process, to file his petition with a full and clear 
statement of the names of the parties, whether plaintiff or defend- 
ant, with the cause of action and the nature of relief which he 
requests of the Court,” &c. 

It may be argued that the terms ‘‘ writ, or process,” as used in 
the above Statute, refer only to the summons issued in ordinary 
civil suits; but the expressions are general and sufficiently broad 
to embrace all processes of every description, which may be ob- 
tained at the commencement of a civil action. By this provision 
of the above Act, then, it seems that a petition is a necessary pre- 
requisite to the taking out of any writ or process; and according 
to the well established principles of construction, this provision 
must remain in full force and effect until repealed in express words 
by some subsequent statute, or the matter contained in some sub- 
sequent statute be so clearly repugnant thereto that 1t necessarily 
implies a negative of the same. It is our duty to construe all 
statutes, in relation to the same subject-matter, which do not ne- 
gative one another, in such a manner that they may all stand 
together and have concurrent efficacy. According to these prin- 
ciples of construction, the Act regulating attachments does not 
negative the necessity of a petition; but requires in addition 
thereto the affidavit and bond of the plaintiff, before an arbitrary 
process will be issued to seize on the property of the defendant. 
An opposite construction would not only impair the harmony of 
proceedings in our Courts in civil actions, but would operate very 
oppressively on the defendant in attachment. In ordinary suits 
the petition woulda inform him of the cause of action, and he could 
prepare his defence; but when dragged into Court by his pro- 
perty, ignorant of the nature of the demands against him, until 
they are developed in the progress of the trial, he would be taken 
by surprise and rendered wholly defenceless. Our system of pro- 
ceedings in civil suits differs from that known in England and 
adopted in most of the States of the United States. There, the 
writ generally precedes the Declaration. No injustice is commit- 
ted by taking out the attachment in the first place, because long 
before the trial, ihe Declaration will inform the Defendant of the 
nature of the plaintiff’s demand. Here the petition is required to 
precede, or be concurrent with the writ or process, and no other 
method of instructing the Court, the Jury, or the Defendant in the 
nature of the plaintiff’s cause of action has been provided by 
Law. The mode of conducting proceedings in civil suits by pe- 
tition and answer is so highly appreciated by the Legislative 
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power of this Republic, that at the last session of Congress it was 
expressly enacted—‘ that the adoption of the Common Law shall 
not be construed to adopt the Common Law System of Pleading; 
but the proceedings in all Civil Suits shall as heretofore be con- 
ducted by petition and answer.’ —Vide Lows of the 4th Congress, 
p. 88.) Here is strong legisldtive declaration, that the proceed- 
ings in civil suits had been heretofore commenced by petition ; 
and that they shall be conducted in the same manner for the fu- 
ture. This Law was in operation sometime before the attachment 
issued in this case. Upon the examination of all the Laws in 
relation to the subject, we are of opinion that the Court below did 
not err in sustaining the plea of the Defendant—and it is ordered 
and decreed that the judgment of the Court below be affirmed. 

[Opinion delivered by Chief Justice Hemphill—Judges Terrell 
and Scurry concur—Judges Baylor and Hutchinson dissent. | 


No. XIII. 


THomas Cayce 
VS. zea from Matagorda County. 


Hinton Curtis. 


This cause comes up on an appeal from the District Court of 
Matagorda County, to reverse a judgment rendered on a motion to 
quash an execution, which had been issued by the Clerk of that 
Court in favor of the appellee against the appellant, upon what is 
termed in common parlance, a twelve month’s Bond. The Bond 
was taken under the provisions of the 8th section of an Act, °* en- 
titled an Act, for the collection of the amounts due on Judgments 
of the Supreme, District, and County Courts.” 

Two grounds were taken in support of the motion, viz: 1st, 
That the Bond upon which the execution issued was not under 
seal; and 2d, That the Sheriff had made no return on the original 
execution, under which the property was sold and for the payment 
of which the Bond was given. 

The Court below refused to quash on either ground and the 
cause is brought here for the reconsideration of that decision. 

On the first point it is urged by the counsel for the appellant 
that the word “ bond,” used in the statute, being a common law 
term, we must refer to the Common Law for its legal signification ; 
and that by that Law no instrument is a Bond which is not under 
seal. The truth of the proposition that sealing is an absolute re- 
quisite to the validity of a Bond at Common Law is readily admit- 
ted; but the applicability of that rule to the case under considera- 
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tion is not perceived. This Bond was taken at a time when the 
Common Law afforded no rule of decision or practice in this 
country; and consequently that Law cannot be legitimately resort- 
ed to, even for the purpose for which it is invoked by the counsel 
for the appellant; unless it be shown that the Civil Law (which 
under certain modifications was at that time the Law of the Land) 
had no term of similar import: for we regard it as a correct rule of 
construction, that where technical terms are used in a statute, they 
are to be referred for thew signification, to terms of similar import 
in the system of Laws, which prevails in the country where the 
statute is passed, and not to another system which is entirely for- 
eign to the whole system of municipal regulations, by which that 
country is governed.—JMartin’s Reports, vol. ti 185. 7 Mar- 
tin, No S. 162. 

Were a term of art or science, wholly unknown to the Laws of 
the country, and which in itself imported a definite meaning, to 
be employed in a statute, then indeed the Court would be com- 
pelled, ex necessitate rei, to look to the particular art, or science 
from which it was taken, for its definition; but when the general 
or established Law affords an equivalent term to the one used in 
the statute, which is well known and defined in its signification 
and operation, it cannot be doubted that the Legislature intended 
to give to the new word only that force and signification which the 
old one possessed. In the Civil Law there isa term, and one in 
very common use too, which is equivalent to the word “Bond” in 
the Common Law. That term is “ obligation,” which is defined 
to be Ist,“ the binding power of any contract, or agreement,” 
and 2d, ‘°a notarial instrument, or deed.’ This definition, em- 
bracing as it does, all the essential properties of a Bond, shews 
that the two words are used correlatively under the two systems. 
The word ° obligation,” it is true, is one of more extended signi- 
fication than the word ‘* bond,” because it not only embraces all 
such undertakings, as would at Common Law require a technical 
bond to sustain them; but it also embraces such other undertakings 
as are known to that system by the term “ parol contracts? But 
the simple fact of its being a term of more comprehensive legal 
signification, affords no presumption that in particular instances, it 
is not the equivalent word ; it may be said to be the generic term, 
and the other the species. i 

“Obligation” then, being equivalent under the Civil Law to the 
word ° bond” in the Common Law, we are of the opinion that 
the latter term when employed in the statutes of the country, pre- 
vious to the adoption of the Common Law without other defini- 
tion, is to be referred to the Civil Law for its meaning, its force, 
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and its legal construction; and that as the seal, not being known 
to the latter, was never required to give effect and validity to the 
one, we are satisfied that it is not essential to the validity of the 
other. 

There is another ground on which we should hold this instru- 
ment to bind the parties, according to the terms of the statute, 
which authorizes it to be taken. It is a well-established princi- 
ple in the Civil Law, that “in whatever way a party binds him- 
self, he shall remain bound.” —(5th Martin, 194, 4th Marten, N. 
S. 25, 116 ; 3d Martin, N. S. 517.) The Appellant was the pur- 
chaser of property at Sheriffs sale, and for the purchase-money of 
which, he was, by the statute, entitled to a credit of twelve months, 
provided he gave bond for the payment of the money at the expi- 
ration of that time. In consideration of this right, and fer the pur- 
pose of getting immediate possession of the property, he bound 
himself in writing to pay the money as directed by the statute ; 
and according to the above mentioned principle, he must remain 
bound in the terms of his obligation: and upon his failing to com- 
ply with those terms, the statute gave the remedy, viz: an execu- 
tion upon the bond. 

We are therefore unanimously of the opinion that the Court be- 
low did not err in refusing to quash the executions, for the reasons 
presented in the first ground upon which the motion was predica- 
ted. 

Upon the second point also, we have no hesitation in deciding 
that there is no error in the judgment, rendered by the Court be- 
low. The statute does not require that the Sheriff should have 
made any return in writing on the original execution; had it done 
so however, we should have considered the requirement as only 
directory to the Sheriff—and consequently could not impair the 
plaintiff’s right under the law, in the security which was given for 
the purchase-money of the property sold under execution for his 
benefit—(12 Wheat. 64, C. R. vol. vi, 440.) 

We are therefore of the opinion that the judgment of the Dis- 
trict Court for Matagorda County was correct, and order that the 
same be affirmed with costs. 

[Opinion delivered by Judge Terrell, and concurred in. | 


No. XIV. 


Tos. CAYCE 
VS. Appeal from Matagorda County. 
HORTON AND CLEMENTS. ? 
This cause being of similar character, turning upon the same 
points and governed by the same principles with that of °° Cayce 
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vs. Curtis,” already decided, we refer to the opinion delivered in 
that case for the reasons upon which our decision is made. 
We affirm the judgment of the District Court of Matagorda 
County, with all the costs accruing upon the appeal to this Court. 
{Opinion delivered by Judge Terrell, and concurred in. | 


No. XV. 
Kaperte—Couin De BLAND. Fort Bend County. 


This was a motion made by an Attorney of the District Court 
for the County of Fort Bend to dismiss all cases on the docket of 
said Court which had originated since the 19th day of August, 
1839, and to adjourn the Court until the next regular term. The 
grounds in support of the motion are—that the Clerk of the Court 
was not elected agreeably to the provisions of the Constitution 
and Laws of the Republic—but that he exercised the functions of 
the office by virtue of an appointment from the District Judge. 
The first question for this Court to decide, and which controls the 
case, 1s, whether we can take cognizance of the case, in the form 
in which it is brought before us. We are unanimously of opinion 
that we cannot. 

The Law relied upon in argument, as giving the Court jurisdic- 
tion in the case, is the third section of the act of Congress, organ- 
izing the Supreme Court, which says—‘‘The said Supreme Court 
shall have jurisdiction over, and shall hear and determine all man- 
ner of pleas, plaints, motions, causes and controversies, civil and 
criminal, which may be brought before it from any Court in this 
Republic, either by appeal or other legal process, and which shall 
be cognizable in the said Supreme Court, according to the Con- 
stitution and Laws of this Republic.’? The question here natu- 
rally arises—has this case been brought here, “ according to the 
Constitution and Laws of the Republic ?? The “laws of the Re- 
public” point out the mode by which suits shall be brought in the 
different Courts. .This Court, possessing “Appellate jurisdiction” 
only, can consequently take cognizance of such cases only as are 
properly brought here from some of the Inferior Courts. It there- 
fore follows, as a necessary consequence, that they must be brought 
into those Inferior Courts in the manner pointed out by law; and 
if they are not so brought into the Court below, the defect cannot 
be cured by an appeal to this Court. 

There are several methods known to the Law, by which causes 
may be brought into the District Court. The one generally adop- 
ted is by petition and. summons, and we do not say, if objection 
had been made to the writ in any cause in the Court, as having 
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been issued by a Clerk who had no authority, the cause could not 
then properly have been brought here. Our statutes also author- 
ize motions against officers of Court, in certain cases; but then 
the party is entitled to previous notice, that he may prepare for his 
defence. The most usual method perhaps of ascertaining whether ` 
an individual has authority to exercise the functions of an office, 
is by an information in the nature of the ancient common law writ 
of quo warranto. None of these methods, nor any other pointed 
out by our statutes, or known to the Common Law, having been 
pursued in this case, we cannot take cognizance of it, but are com- 
pelled to declare the whole proceeding coram non Judice, and con- 
sequently void. The case is therefore ordered to be stricken from 
the docket, for want of jurisdiction. 


[Opinion delivered by Judge Terrell, and concurred in. | 


No. XVI. 
REPUBLIC or TEXAS 
US. Appeal from Travis County. 
Tuomas I. SMITH. 


From the record in this case it appears that Smith, the Appel- 
lant, was indicted at the Spring Term of the District Court for 
Travis County for “holding a Faro Bank, for the purpose of play- 
ing at Faro and inviting and receiving bettors :’’—-and at the 
Fall Term was tried; and the Jury returned a special verdict of 
“Guilty of dealing Faro in the city of Austin, previous to 1840, 
and after the first of May, 1839.” Upon the return of this yver- 
dict, the Appellant, by Counsel, moved in arrest of judgment, 
upon the ground that Austin, where the offence was alleged to 
have been committed at the time charged in the Bill of Indict- 
ment, was within the territorial limits of Bastrop County. The 
motion was overruled by the Court; and the Appellant was or- 
dered by the Court to pay a fine in accordance with the Statute 
passed May 26th, 1837, entitled ‘An Act to Suppress Gam- 
bling,’’ of Five Hundred dollars, together with costs of prosecu- 
tion, and to remain in custody of the Sheriff until the sentence of 
the Court was complied with. From this judgment of the Dis- 
trict Court, the Appellant prayed an appeal to this Court, and 
charges error in the Court below in overruling the motion in arrest 
of judgment. 

Before we proceed to the discussion of the question, as to whe- 
ther it was error or not in the Court below, in overruling the mo- 
tion in arrest of judgment, we will meet and dispose of a prelimi- 
nary question of paramount consideration, and that is—‘ has the 
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Defendant in a criminal prosecution, upon an indictment in the 
District Court, the right of an appeal to the Supreme Court?” 
We think that he has. We believe that such a right is in ac- 
cordance with the genius and spirit of our Institutions, and 
secured to him by the Constitution and Laws of this country. 
And it must, we think, be conceded by every one, that it is a 
question—whether considered with reference to the infancy of our 
jurisprudence yet to be perfected by subsequent adjudication and 
the wisdom of the Legislature; or the almost untried harmony of 
our institutions, political as well as judicial, which have as yet 
been but slightly explored and partially developed: or the sacred 
character of the rights to the citizens—as one involving the most 
grand and solemn considerations. 

The word “Appeal”? comes from the Civil Law; and the nae 
ture and operation of an appeal, in a technical sense, cannot be 
a subject of doubt in proceedings governed by that law. Indeed, 
it is sometimes used to denote the nature of appellate jurisdiction, 
without any regard to the particular mode by which a cause is 
transmitted from an inferior to a superior jurisdiction. In this 
sense it is used by Blackstone when he speaks of the Court of 
Exchequer, as a Court that hath no original jurisdiction. > So also 
the same elegant writer denommates the House of Peers of Eng- 
land as the Supreme Court of the Empire.—(See Black. Com. 
vol. i. 56.) 

There are some other senses in which the word occurs in the 
Common Law, which we may pass over in silence, as they have 
no application to the present enquiry. 

Appeal (“Appellatio ” in the Civil Law) is defined —“Aé infe- 
rioris judicis sententidé ad superiorem: provicare,”’—the removal of 
a cause from the sentence of an inferior to a superior Judge; or 
as Blackstone has expressed it, ‘a complaint to a Superior Court 
of injustice done by an inferior one.” Calveus has collected the 
definitions given by many learned civilians, but they all resolve 
themselves in the above—(See Black. Com. vol. wi. 3812 ; Cal- 
veus? Lexicon “Appellatio ;” Shepherd’s Abridgement, c Appeal.) 
Each of these definitions accurately states the meaning, but not 
the mode, or effect of an Appeal. 

The remedy by Appeal—as known and practised in England— 
is in a great measure confined (for I speak not of Appeals of 
Death and of Robbery, and of summary proceedings before ma- 
gistrates) to Couris of Equity, Admiralty, and Ecclesiastical ju- 
risdiction, in all of which no Jury intervenes; and in each of those 
Courts, the Judge is in general the sole Arbiter both of the law 
and the facts; and the mode of proceeding is borrowed almost 
exclusively from the Civil Law. 
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And it is undoubtedly true that in Courts, proceeding accord- 
ing to the course of the Civil Law, an Appeal from an inferior to 
a Superior Tribunal removes the whole proceedings, and usually, 
though not invariably opens both the Law and the facts for re- 
examination.—(3. Dallas, 321; 5. Cranch, 281.) 

By the 8th Section, 4th Article of our Constitution, we find the 
Supreme Court of Texas clothed with Appellate jurisdiction only, 
which shall be co-extensive within the limits of the Republic; 
but neither in that section, or elsewhere in the Constitution, do 
we find its Appellate jurisdiction restricted to any particular class, 
or character of actions. We search in vain, in that instrument, 
for any such restriction. It cannot be found: But on the con- 
trary, in the Declaration of Rights, it is emphatically declared that 
all Courts shall be open, and “‘every man for any injury done him 
in his lands, goods, person, or reputation, shall have remedy by 
due course of Law.”’—(Sec. 11th, Dec. of Rights.) 

We think it clear then that the right of appeal from the District 
Court to the Supreme Court in criminal prosecutions, as well as 
in civil actions, is secured to the defendant in such prosecution 
by the Constitution. But if we were of opinion that any doubt 
could be entertained of the clear and indefeasible right to an ap- 
peal in criminal cases, by the Constitution (and indeed we have 
none, but rest it upon that instrument alone,) that doubt would 
in a great measure be removed by the act entitled “an act, to 
establish and organize the Supreme Court, and to define the 
powers and Jurisdiction thereof. ‘In the third section of 
that act, there is a Legislative declaration of the Right of Appeal 
in criminal as well as civil cases: ‘And the said Supreme Court 
shall have jurisdiction over, and hear and determine all pleas, 
plaints, motions and controversies, civil and criminal, which may 
be brought before it.” And in the sixth section the same right 
of appeal is cleatly and indisputably recognized in language which 
none can mistake, in the following words. ‘* The sentence of the 
Supreme Court, in all criminal prosecutions, brought before such 
Court from any other Courts, shall be executed in like manner in 
all respects, as if such sentence had been rendered in the Court, 
wherein the prosecution originated; and the Sheriff of the proper 
County shall be charged with the execution of such sentence.” 
Hence we see that immediately after the organization of our 
government, a legislative declaration of the constitutional right of 
appeal in criminal cases was made. But it was contended by the 
District Attorney for the third Judicial District and by the Attor- 
ney General, that if indeed the Supreme Court had jurisdiction of 
criminal cases and could hear and determine all manner of pleas, 
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plaints, motions and controversies, civil and criminal; yet it could 
exercise that jurisdiction only by writ of error, and not by appeal: 
That the Common Law having been adopted by the Constitution 
in criminal proceedings became a part of that instrument, and by 
that Law, a cause was removed from an inferior to a Superior 
Tribunal by writ of error only and not by appeal: That by writ of 
error, the errors of law alone could be examined in the Supreme 
Court and that the usual effect of an appeal from an inferior Tri- 
bunal, being one that opened the facts as well as the law for re- 
examination, could not be admitted as a right to the Defendant 
in the District Court in a criminal prosecution, because no such 
right was ever known to the Common Law of England. 

We frankly admit that we search in vain in the Common Law 
for an instance of an appellate Court retrying the cause upon the 
facts; and we know that the only mode known to the Common 
Law of removing a cause from an inferior to a superior Tribunal 
was by writ of error. But we cannot admit that in adopting the 
Common Law, the Convention intended thereby to adopt irrevoca- 
bly the practice of the Common Law in criminal proceedings, 
and tie down the Legislature of the country to the Common Law 
course of proceedings. For we see that the very framers of the 
Constitution itself, after adopting the ‘‘ Common Law, as the rule 
of decision in criminal proceedings,” have gone on and made 
considerable innovations in the practice of that very code which 
they had just adopted. At Common Law, in criminal cases, the 
defendant had not the right to have compulsory process to compel 
the attendance of witnesses, &c. He had not the right to be 
heard by Counsel, except upon collateral or incidental questions ; 
he had not the right of the writ of Habeas Corpus; nor did he, 
indeed, have the right of the benefit of testimony in his favor 
under the sanction of an oath: all of which is secured to the citi- 
zen by our Constitution and are innovations in the practice of the 
Common Law. Itis our opinion then, that the Convention inten- 
ded only to adopt the Common Law, to use their own language, 
6 as the rule of decision,” in criminal proceedings; and no more 
of the forms and peculiar writs of that code than might be found 
necessary to carry out the objects contemplated by that adoption. 
And surely the Convention never intended, when they inserted in 
the Constitution a provision creating an Appellate Court in crimi- 
nal as well as civil cases, to deny the accused who might wish to 
appeal from the District Court to the Supreme Court the right of 
having the facts of his case, as well as the Law, opened to re- 
examination. We cannot believe it. We decide then that the 
Defendant in a criminal prosecution in the District Court has the 
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right of appeal to this Court from the judgment, or sentence of the 
Court below, and to have the facts as well as the Law, at his own 
election, opened for re-examination. l 

Having disposed of the preliminary question that the defendant 
im a criminal prosecution in the District Court has the right of 
appeal from the judgment of that Court to the Supreme Court, 
and shown conclusively as we believe, that the Constitution has 
given the Supreme Court jurisdiction by appeal in criminal cases, 
we will next proceed to enquire whether it was error in the Court 
below, in the case now under consideration, in overruling the mo- 
tion in arrest of judgment. We will consider this decision of the 
District Judge, with an eye both to the law and the facts as 
shown by the Record. | 

The motion in arrest of judgment was predicated upon the fact 
that the “ dealing of Faro, the offence charged in the indictment, 
was committed before the passage of the act, entitled ‘An Act 
creating the County of Travis’ and within the then territorial limits 
of Bastrop County.” Numerous authorities were cited~ by the 
counsel for the appellant upon the trial of this case in the Supreme 
Court, to show that it was error in the Court below to overrule 
the motion; but we are unable to see their application in this 
case ; and we are satisfied that they do not comprehend this par- 
ticular case. The motion was bad in arrest of judgment and pro- 
perly overruled. If the reasoning was good in support of the 
motion in arrest, it would be equally good under similar circum- 
stances in Bastrop County, because it was once called Mina ;” 
and in Harris County, because it was formerly called ‘* Harris- 
burg”? The present Congress has passed an act, dividing Red 
River County into Red River, Bowie, and Lamar; and this doc- 
trine, if it were correct, would protect from just punishment, any 
offender, however flagrant his offence, if committed before the 
passage of the act, dividing the County, unless the offence should 
` have been committed within the new territorial limits of Red Ri- 
ver County. The counsel for the appellant with candor admitted, 
that the appellant could not have been properly indicted and tried 
in Bastrop, and contended that inasmuch as the act creating the 
County of Travis, contained no special provision for such cases 
as that of the appellant, that he could not be legally tried and 
convicted in either County. But what, we will ask, was the in- 
tention of the Legislature in passing the act creating the County 
of Travis? Was it to protect the guilty from punishment? Was 
it to open the prison doors to them that were bound, without 
making any compensation to an injured community and the vio- 
lated laws? Was it to encourage crime, and insult the majesty 
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of the Constitution? No! It had other motives and other im- 
tentions in view. Of this we are certain. And what they in- 
tended is binding upon us in expounding the law: And so we 
decide and affirm the Judgment, or sentence of the Court below 
with costs, and order that this cause be certified to said Court ac- 
cording to law, and that the sentence of said Court be executed 
according to the Record. 
[Opinion delivered by Judge Hansford. | 


Judges Hutchinson and Scurry say : 


« We concur in the result of this opinion; and that result, 
though attained by the members of the Court upon some diversity 
of reasoning, &c. is to be the law of the case.” 

[Nothing on Record to show any further concurrence. | 


No. XVIL 
REPUBLIC or TEXAS 
VS. i Appeal from Travis County. 


Davin LAUGHLIN. 


In the District Court of Travis County, David Laughlin was 
tried on an indictment, which charged him, with having wilfully, 
corruptly and erroneously taken and demanded of one J. C. Tan- 
nehill, a greater fee than is allowed by law, for a certain judg- 
ment, rendered by Laughlin as a Justice of the Peace for said 
County, in a civil action, wherein one Wm. Y. Wood was plain- 
tiff, and said Tannehill was defendant—(To wit:)—‘*The sum of 
twenty dollars in the promissory notes of the Government; alledg- 
ing said sum to be more than the fee, allowed by law for costs in 
such cases: contrary to the duty of said Laughlin in his office, as 
justice aforesaid, and against the Laws and Statutes, in such cases 
made and provided. 

On his plea of not guilty, a verdict was rendered, finding him ` 
guilty as charged. 

Reasons in arrest of judgment were filed, and the District Court 
without rendering any judgment on the verdict, or deciding the 
motion in arrest of judgment, referred to the Supreme Court for 
their “consideration and discretion, the matters of law, arising on 
the various grounds urged in arrest of judgment, as questions 
difficult and novel.” 

Before we are permitted to decide the several points made in 
this case, we feel it to be our duty, first to dispose of a prelimi- 
nary question; and that is, ‘‘whether the Record and proceedings 
before us make out a proper case for the interposition and deci- 
sion of this Court.” 
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The Constitution of this Republic in directing the organization 
of the Supreme Court provides “that it shall have appellate ju- 
risdiction only.” ‘Under a similar provision found in the Consti- 
tutions of other countries, whose institutions and laws are anala- 
gous to our own, it has been decided that their Supreme Courts 
cannot entertain jurisdiction in any case, until judgment has been 
rendered in the Court below, or unless it be to do some act in aid 
of their appellate jurisdiction. 

The doctrine thus settled, we leave open to future consideration, 
as it is sufficient for us to decide that nothing final has been done 
in this case from which an appeal can be taken. 

The Judge of the District Court should have rendered judg- 
ment, subject to the opinion of this Court, on the points reserved. 
By the 43d section of the act, establishing the District Courts, 
the Judge of any District Court may at his discretion in any crim- 
inal case reserve a question of law, which to him may appear no- 
vel and difficult, for the consideration and discretion of the Su- 
preme Court at the next succeeding term, and the Supreme Court 
shall pronounce such sentence, or judgment, as the District Court 
ought to have pronounced. 

We think that this section of the act does not enlarge the ju- 
risdiction, but that the only construction, which can be given to 
it consistently with the paramount Law is, that it provides an ad- 
ditional mode of bringing a case of this nature into this Court, 
after judgment shall have been rendered in the Court below. 

This case having been sent up by the direction of the Judge of 
the inferior Court, it is ordered to be remanded to the District 
Court of Travis County, without costs, for the final action and 
adjudication of that Court. 

[Opinion delivered by Judge Baylor, and concurred in. ] 


No. XVIII. 


Sotomon ©. Ricz 
VS. Appeal from Washington County. 
Gro. POWELL. 


Powell sued Rice in respect of a Draft of the Auditor in his 
favor on the Treasurer of the Republic for $330, stating owner- 
ship; that it was pledged for a small sum, which had been ten- 
dered and the Draft as well as its sum demanded but withheld ; 
that Rice was about to leave Texas for the United States, and that 
therefore Powell, the plaintiff, asked writs of citation and attach- 
ment, and judgment for $330, Texas promissory notes, with 
interest and costs; or such other relief as should consist with 


ALS OPINIONS OF THE SUPREME COURT. 


Law and Equity. ‘There was an affidavit stating that the defend- 
ant had informed the plaintiff he was about to leave the Republic ; 
and the fiat of the District Judge, awarding the writs prayed, on 
bond being given in half of the sum demanded, with condition to 
pay the damages to be sustained. On the lèth February, 1839, 
the petition was filed, granted; writs issued, and the attachment 
served on a keel-boat and the summons served on the defendant. 
The defendant, by way of plea, excepted to the process as illegal, 
and for that, and because of the insufficient affidavit and bond, 
prayed that the suit and proceedings should be quashed. On 
March 4th, 1840, on his motion, the attachment was quashed by 
the Court; a jury came, ‘* who being sworn well and truly to try 
the issue joined by the parties,” found for the plaintiff $523 75, 
«cin the Treasury notes of the Government of the Republic of 
‘Texas ;”? and there was judgment for that sum in such notes. If 
answer or plea to the merits was filed itis not exemplified; noris 
any of the evidence certified. 

Since the mode of civil prosecution according to the Common 
Law is not to be regarded, but that by petition and answer used ; 
and since we are required to review proceedings in civil causes 
with an eye solely to the merits, we are reluctantly obliged to say 
that the narrative in the petition contains matters which, if true, 
amount to a civil inquiry. of some sort. It was plainly correct to 
quash the attachment; and if that had been the only process, the 
suit should have followed that result; but though it was an abuse 
to pray and obtain in one and the same suit in the ordinary form, 
process against the estate and the person, yet as the Defendant 
was cited personally and appeared and pleaded, the order, on 
guashing the illegal writ, should have been, that the defendant 
have leave to answer, or plead to the merits. It being stated in the 
postea that the Jury were sworn to try the issue joined, we are left 
to infer he did answer or plead in bar; but from the negligence or 
want of skill in the Clerk, it has not appeared in the transcript. 
The defendant cannot urge as error the order quashing the attach- 
ment; it was on his motion and for his benefit. 

But we cannot sustain the verdict or judgment. On the facts 
stated in the petition, the plaintiff might have prayed restitution of 
the draft, and in that case the Jury, on finding him entitled to it, 
should have so stated in their verdict, and assessed, in standard 
money, its value with the damages occasioned by the detention of 
the draft, on which the judgment would have been in the alterna- 
tive, for the draft, if to be had, with the damages ; and if not to be 
had, then the price assessed with those damages. Had specific re- 
storation been a favorite, or earnest object, and the detention either 
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particularly injurious to the owner, or attended with circumstances 
of aggravation, the Jury might have fixed the value so high as to 
have ensured the restitution. In no way were Texas promissory 
notes demandable on the draft from the Defendant. It was no 
evidence of his promise, or obligation to pay those notes, but they 
appeared payable on it at the Treasury. The Jury, however, 
might have treated the suit as in the nature of an action of Trover 
and assessed in damages, in lawful money, the value of the Draft 
and the damages produced by its detention, putting both together 
into one amount. ‘Their verdict being for Treasury notes, with- 
out any ratio or criterion of value formed, a valid judgment could 
not be rendered on it. A pecuniary judgment, or decree can be 
given alone for a sum, or sums in the currency of the Constitution. 
Congress has no power to require a creditor at large, or by adjudi- 
cation, to receive in satisfaction any money other than specie, if 
required; and hence it would be worse than idle to adjudge, or 
decree, and issue process to collect any other medium. It is true 
that tender may be good, if made in an inferior currency, if not 
objected to by the creditor; but his constitutional right to have 
the standard money cannot be impaired; nor is it perceived that 
Congress has attempted it. To require the taxes and debts, due 
to the government, to be received in the emitted evidences of its 
own debt, can, in no sense, be illegal; and whether it be allow- 
able or not, to require ministerial and other officers to receive gov- 
ernment notes in payment of salaries and fees, can be decided 
when the question is directly presented. We need not go into the 
learning upon the subject of the English jurisprudence on the 
topics presented in this case in regard to specie and an inferior 
currency : our Constitution has erected a standard of values, which, 
in all matters of contract and pecuniary liability, as among the 
citizens and in the view of adjudication, can never be transcended, 
or disregarded. 

No other question has been raised in this case,.nor does the re- 
cord seem to present any other. The judgment must be reversed 
and the cause remanded. Some of the Court have hesitated as to 
remanding ; but a majority concur in that, and all of us agree in 
the reversal for the reasons given. 

This cause coming on to be heard on the transcript of the re- 
cord and the same being inspected, and the arguments of counsel 
heard, because it seems to the Court here that in the proceedings 
below there is manifest error, it is therefore considered by the Court 
here that the judgment herein by the District Court of Washing- 
ton County be reversed and annulled; that the Appellant recover 
of the Appellee as well his costs in this behalf in this Court ex- 
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pended, as the costs in the Court below expended by him prior to 
the said judgment; and that this cause be remanded to the said 
District Court, with instructions to allow the Appellee to amend 
his petition, if he so desire, and the Appellant to plead, or answer 
to the merits; and that a new trial be had. 

[Opinion delivered by Judge Hutchinson, and concurred in. | 


No. XIX. 
D. ŒG. & R. Minus 
VS. Appeal from Brazoria County. 
Epwin WALLER. 


The Appellants commenced their suit in the District Court for 
the County of Brazoria on the 28th day of February, 1837, against 
one John Thomas, to recover a debt of nine hundred and fifty- 
eight ge dollars, with interest at ten per cent. from the first day 
of October, 1836, being the balance due on a note of hand, drawn 
by the said Thomas in favor of the Appellants, and dated the 17th 
day of May, 1835. ‘The petition prayed for a writ of attachment, 
alleging that the said Thomas was an absentee, and that he owned 
a tract of about eight hundred acres of land in the County of Bra- 
zoria. The attachment was issued and executed on the day above 
named on the land described in the petition. On the 4th March 
following, a supplementary petition was filed, alleging it had been 
discovered that the said Thomas had property of a moveable na- 
ture within the county, and that unless the same were attached 
they feared the loss of their debt—the land being encumbered with 
a mortgage belonging to McKinney and Williams. On the second 
writ of attachment issued, the Sheriff made the following return— 
& Not being able to find the specific property described in that in- 
strument, I thereupon seized and sequestered all the property in 
this county in the Defendants brand.” 

At the succeeding term of the Court, the Curator appointed to 
represent the interests of the absent Defendant, put in his answer, 
disclaiming for the defendant, all right, title, and interest in the 
land attached, and that long prior to the levying of said attach- 
ment, the land had been sold by the said Thomas to one Moses 
L. Patton. At the said term of the Court, Edwin Waller the Ap- 
pellee, filed his plea of intervention, alleging his ownership of the 
land attached, and that it was in no wise responsible for the liabil- 
ities of Thomas. The Appellants put in a general denial of the al- 
legations of the intervenor, and at the Spring term of the Court of 
1838, the Jury found a verdict in the following terms—“We, the 
Jury, find judgment for Mills against Thomas for nine hundred 
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and fifty dollars #23, with interest at ten per cent. from the Ist 
October, 1836, as specified in the note, and that the property at- 
tached is not liable for the debt.” Judgment was in accordance 
with the verdict, and we are asked to reverse the same on Various 
grounds. . 

Ist. It is alleged to be manifestly erroneous in not condemning 
the personal property attached as liable to the demand of the 
Appellants. The return of the Sheriff to the second writ of at- 
tachment is exceedingly indefinite. He does not enumerate the 
articles of property levied on; nor does he affirm that they are 
property of the Defendant; but that being unable to find the spe- 
cific property described in the instrument, he had seized on every 
thing in the Defendani’s brand. With this vague return of the 
Sheriff, and in the absence of all proof that the articles attached 
belonged to the Defendant, we are of opinion that the Jury was 
`- justified in finding that the said property was not liable to the debt 
of the Appellants. But the decision of this question is unneces- 
sary. The appeal bond has been executed in favor of the inter- 
venor alone; and our revision, of the decision of the Court below, 
will not extend beyond the matters in controversy between the 
said intervenor and the Appellants. 

2d. That the sale from Thomas to Patton was void, on several 
grounds— First. The disparity between the price paid by Patton 
and the value of the land raises a violent presumption of fraud, 
which amounts to conviction when it is observed that Patton in 
his subsequent sale to Waller refuses to warrant against any exist- 
ing lien. Patton purchased the land from Thomas in the Town of 
Liberty on the third of April, 1836, for one thousand dollars—and 
on the 24th day of February, 1837, sold to Edwin Waller, the Ap- 
pellee, for five thousand five hundred dollars. It appears that the 
sale from Thomas to Patton took place at a time when the county 
of Brazoria was invaded by the Mexicans and generally abandoned 
by its inhabitants. It is stated that the land was proven to be 
worth seven thousand dollars. It is to be regretted that facts are 
not more fully and clearly set forth in statements furnished from 
the Courts below. We are not informed whether this was the 
value of the land at the period of its sale to Patton, or at the time 
of the trial—whether it was worth seven thousand dollars when . 
the country was occupied by an overwhelming invading army and 
subjected to all the horrors of war, or in a period of comparative 
peace and prosperity. To raise the presumption of fraud the dis- 
parity must be shewn to exist between the consideration paid and 
the actual value of the thing at the period of sale. We are not 
informed that this was attempted in this case, and the verdict of the 
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Jury, repelling the presumption of fraud, we are forced to the con- 
clusion that the value proved referred to the time of the trial and 
not of the sale. From such evidence, the Jury were not author- 
ized to infer that the price paid for the land two years previously, 
was so grossly inadequate, as to be fraudulent against third par- 
ties, and especially when it is recollected that the sale was effect- 
ed when the county was deserted by its inhabitants, desolated by 
a powerful invading force, and by many of the best patriots be- 
lieved to be irretrievably lost. 

There is no evidence that Patton had any knowledge at the time 
of his purchase of the existence of the demand of Appellants 
against Thomas. ‘This must be proven before the alienation to 
Patton could be set aside as fraudulent. It is not sufficient to es- 
tablish fraud on the part of the vendor and actual injury to credi- 
tors; but a knowledge of the fraud on the part of the vendee must 
also be proven. In Curia, Phillip, Lib. 2, chap. 13, the law on 
this subject is expressed in the following terms—“ Y ast en la en- 
agenacion por titulo oneroso, se requieran tres cosas ; fraude de 
parte del enagenante, y sciencia de el de parte del recibiente, y el 
evento o suceso del fraude en daño de los acseedores.”? (See also 
Kenney et al. vs. Dow, 10th Martin, 577.) Nor is there proof that 
the insolvency of Thomas was known to, or suspected by Patton ; 
or that the creditors of Thomas would be injured or affected by 
the purchase of the land. The fact that Patton in his sale to Wal- 
ler refused to warrant against any other claim to the land than his 
own, does not in our opinion raise the presumption of fraud in the 
first transaction. Nearly eleven months elapsed between the first 
and the latter sale. Ample time was afforded Patton to become 
acquainted with the fact of incumbrances and claims against the 
premises; and his refusal to give more than a quit-claim title can- 
not be regarded as other than an evidence of a desire on his part 
to avoid litigation. 

But it is said, that the sale from Thomas to Patton was an Act 
under private signature—that the Law of Louisiana in relation to 
attachments was then in force in this Republic, and that under 
that law it has always been decided, that an attaching Creditor 
has a preference over a purchaser under private Act not recorded ; 
and that therefore the sale to Patton has no force and validity as 
against the Appellants. The decisions referred to were not 
founded on any provisions of the Act regulating attachments ; 
but on various other Articles of the Code, prescribing the effect 
and operation of sales under private signature, as between the 
parties to the same, and also in relation to third persons. This 
portion of the Laws of Louisiana has never been in force in this 
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Republic ; and the decisions thereon cannot be regarded as au- 
thority. It cannot be denied, however, that the provisions of the 
Laws of Spain in relation to private Acts, are similar to those of 
Louisiana, and that under both systems, it is an established prin- 
ciple of Law (though not without several modifications and ex- 
ceptions) that Acts under private signature have mo dates as 
against third parties. The subject is not without its perplexities ; 
but it will be sufficient to discuss and resolve them when they 
fairly arise in a case before the Court. In the present instance, 
it is unnecessary. ‘The objections made to the Act of sale is, that 
it was under private signature, and therefore inoperative against 
the Appellants. Without touching on the subject of Conveyances 
generally, we are of opinion that this was not a private, but an 
authentic Act. It was executed before a Notary Public, with in- 
strumental and assisting witnesses, and is free from all the objec- 
tions which could be urged against it, as an Act under private sig- 
nature. If it were agreed, that this Conveyance was effected by 
the Registration Law of 1836—~yet it was not required to be re- 
corded until long after the commencement of the action. It is 
however clear, that the rights of the parties arose under the laws 
in force at the time of the execution of this Instrument; that 
they are controlled and established by these laws, and not by sub- 
sequent acts of Legislation. 

Upon the consideration of the whole matter, the Jury, having 
found in favor of the Appellee—and there being no sufficient 
proof to rebut the presumption always arising, that a verdict is 
correct, we are of opinion that the Appeal should be dismissed ; 
and it is hereby ordered and decreed that the same be dismissed, 
and the judgment of the Court below be affirmed. 

[Opinion delivered by Chief Justice Hemphill, and concurred in. | 


No. XX. 
Wm. G. Hint 
US. Appeal from Brazoria County. 
Wm. M’ DERMOT, et ug. 


On the 9th September, 1837, the Appellees sued the Appellant 
for restoration of the slaves, Priscilla and her child Sylvia, or 
their value with damages and costs. The answer admitted De- 
fendant’s possession; denied title in the plaintiffs, and averred 
that the Defendant purchased from Edwin Waller, praying that 
he should be cited as warrantor. Waller answered, impleading 
Fitchett and Gill, his vendors; and they answered that they pur- 
chased from John Chafin, and impleaded his administrator; who 
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in his answer denied the allegations in the petition. There was 
a verdict for the plaintiffs against the Defendant; and verdicts 
over for the respective vendees against their warrantors; but a 
new trial was granted. An amended petition was then filed, al- 
leging that Chafin, in 1836, forcibly took from plaintiff Elizabeth, 
then the widow of Whitfield Sledge, the two slaves, which she 
believed her property, and of which she was peaceably possessed 
at the seizure. The answer to this is only a general denial, rely- 
ing on prescription. On the 23d March, 1840, there was a ver- 
dict finding the slaves to be the property of the plaintiffs, and 
assessing $900 as their value, and $350 the damages for their 
services; anda judgment for them for those sums with their costs. 
The evidence, so far as certified, was that Sledge and wife emi- 
erated from Georgia to Texas prior to August, 1835, in which 
month he died; that they brought with them the woman, Pris- 
cilla, whose child Sylvia was born in Texas, though when born 
does not appear: that Sledge, on January 13, 1834, at Brazoria, 
made to John S. D. Byron, the deed for Priscilla, of that date, to 
secure $69 at three months; and on April 3d, 1834, made a deed 
to Chafin, for the same slave, to secure to him on the Ist January 
following $342, with 124 per cent. interest, the Byron debt, with 
5 per cent. per month, and $25 borrowed by Pace; and that in 
the Spring of 1836, Chafin, with force, took both slaves out of 
the possession of the plaintiff Elizabeth and carried them away. 
The deponent Tennelli, in his deposition, states that he knew the 
slaves were the property of the female plaintiff; but also mentions 
that he never heard Sledge, or any one else, say the negro was 
exclusively her property. The deeds were acts under private sig- 
nature, but were proved in Court at the trial; and there was evi- 
dence of the value and hire of the slaves. It is not certified by 
the Judge, nor does it otherwise appear, that these were all the 
facts proved. The Court instructed the Jury that the wrongful 
taking of the slaves could not be a ground of damages between 
the present parties; that if the mortgage to Chafin was valid, or 
if the property in the negroes belonged to the succession of 
Sledge, they should find for the Defendant; but if they believed 
from the evidence that the entire property in the slaves, at the 
taking, was in Sledge’s widow, they should find for the plaintiff. 
It is correctly contended that this being an action to recover 
specific property, it was incumbent on the plaintiff to show title in 
themselves, and they could not prevail upon the mere want of title 
in the defendant. ‘The suit involved the absolute right, dominion, 
or ownership in the negresses, the demand being in that right; 
and to have justified a recovery, there should have been sufficient 
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evidence of the allegation. Any defect in the averment of title 
was cured by the answers, denying the right claimed. Our chief 
embarrassment, however, arises on the enquiry, whether the record 
shows, all things considered, that the jury had evidence, or 
grounds legally sufficient to authorize their verdict for the plain- 
tiffs? We have only what Tennelli, in his deposition, says in re- 
gard to the ownership of the plaintiff Elizabeth. If he knew, as 
he asserted, that the slaves belonged to her, it was immaterial 
what her former husband, or any one else, had declared, or had 
not declared. The question on the trial might have been raised, 
whether such oral testimony of ownership was competent, or 
whether there was any higher evidence extant and not produced ; 
but nothing of this sort was agitated. If the witness was inter- 
rogated as to the circumstances of the acquisition, as for instance, 
how, when, of whom, where, and by what contract, solemnity, or 
process, she had become the owner of Priscilla, the evidence thus 
elicited should have been certified. The Judge in his statement 
of the proof, does not attempt the minutia, but gives only what 
were, in his estimation, results of the proof; or more indefinitely 
that such and such facts were in evidence. Two Juries have 
found ownership in the plaintiffs; and the party, considering him- 
self aggrieved, should have had such a memorial made of the 
proof, as would have satisfied the revising Court, that the whole, 
in substance at least, was embodied. Even then we would have 
beep in a condition to consider only, but not to weigh it; yet still 
we should have been better assured of the conclusions we should 
derive from it. Taking the exhibition of the proof sent up as 
containing the whole, we are not satisfied with the assumption by 
the appellant’s counsel that there was a failure to prove title in the 
plaintiffs. We are not to presume that any thing was proved, but 
what is certified; but, in favor of two concurring verdicts, we as- 
sume as true, that there was no evidence of the Laws of Georgia, 
concerning the rights of the wife in personal property in the pos- 
session of the husband, or family; that there was no proof of an 
administration on the Estate of Whitfield Sledge, nor any evi- 
dence of there being any heirs of the decedent. But it is insist- 
ed that this Court knows, as a matter of public National History, 
that the Common Law, in Georgia, regulated the relation of 
Sledge and wife, and gave to the husband the whole personal es- 
tate, in the absence of a legitimate express contract, giving the 
wife a separate property. Weare presumed to know what doc- 
trines of the Common Law pertain to the jurisprudence of Texas; 
but this presumption does not carry our judicial knowledge be- 
yond the limits of the Republic, as to any doctrine or rule of mu- 
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nicipal law of any kind in use in a foreign state. Were we bound 
to know the marital rights of a couple, at a given date in Georgia, 
we should be bound to know those of another, at another date, in 
the Hebrides, in Hindoostan, in China, or in any Island of Ocea- 
nica. We are to notice officially the Jus Gentium ; but not the 
imternal, or municipal Laws of other countries. These last must 
be proved—written laws by authenticated copies, and unwritten 
ones by the oral testimony of those skilled in them. In “ Gale 
vs. Davis’ heirs’ —(4 Martin, 645,) the Judge delivering the opi- 
nion of the Court, referred to the Laws of North Carolina in re- 
gard to the rights of the husband in personalty; and though it is 
mot reported whether or not those laws were proved in that case, 
yet the doctrine for which it is cited is not ruled. That foreign 
laws must be proved is an established principle of the Common 
Law ; and it is equally the rule, according to the Civil or Spanish 
Law—( Boggs vs. Reed, 5 Martin, 613— Wakeman vs. Marquand, 
5 Martin, JY. S. 265). 

The laws of the country in which the slave Priscilla was ac- 
quired by Sledge, or his wife, if they had been proved on the trial, 
would have governed in determining the ownership. Contracts 
made in a foreign country are to be expounded according to the 
Lex loci contractus, whilst the remedies to enforce them are to 
pursue the Lex fort. The maxim, actor sequitur forum ret, is a 
part of the Law of Nations—(JMorris vs. Eves, 11 Martin, 730 ; 
Lynch vs. Postlethwaite, 8 id. 69.) When, however, the law of the 
place where the parties contracted, or their rights originated is 
not set forth, the Court is to proceed upon the domestic code.— 
(Campbell vs. Henderson, 3 Martin, NV. S. 152.) And where there 
is a conflict, it being doubtful which system of Law should be ap- 
plied, that of the forum prevails—(Saul vs. his Creditors, 5 Mar- 
tin, JV. S. 569.) Here it is proved only that Sledge and wife emi- 
grated from Georgia to Texas, not that they were married there, 
not that Priscilla was acquired before or after marriage, nor that 
the acquisition was in a Civil, or Common Law country. How 
then upon the data and principles before us, does the question of 
title in the plaintiffs stand? A witness proves ownership of Pris- 
cilla and Sylvia to have been in the female plaintiff, with posses- 
sion, when Chafin’s tortious capture occurred. She was then the 
widow of W. Sledge, who had died the year previous. Whether 
he died testate, or intestate, or with, or without a devisee, or heir 
was not shown—and whether the witness was or was not mista- 
ken as to knowledge of ownership can alone rest on supposition 
and conjecture. If Sledge died without an heir of any class, 
under the Spanish Law; if too, no one had obtained administra- 
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tion of the succession: in the absence of any proof showing that 
the husband had had the sole right, was not his widow the sole 
heir and owner and entitled to sue for restoration? “If no rela- 
tion exist [such as might inherit] and the deceased leave a legiti- 
mate wife, she will inherit the whole of his estate; and we say 
that the husband will inherit from his wife i in like cireumstances.” 
2 Purtidas, 1101, 1102. 

We may now advert to the Defendant’s title. It is derived 
through intermediate vendors from Chafin, who by a violent 
seizure and asportation obtained possession. Had he title above 
that of a trespasser? The deeds produced to shew his right, im 
the view of the Spanish Law, were instruments of pledge, being 
of personally, as contradistinguished from a mortgage, which had 
for its object, real estate. By that law the estate pledged; whe- 
ther real, or personal, constituted the chief distinction—the name, 
prenda, or hipoteca. Either afforded a security for the sum due. 
Tn a pledge of the voluntary class, such as that before us, posses- 
sion of the pledge is not necessary to create the obligation. If the 
thing pledged had been sold by the pledgor before his delivery of 
it to the pledgee, the latter was put to his suit against the debtor ; 
and after that he was allowed to sue for the thing pledged. The 
instrument of pledge might be transferred; but the pledgee might 
sell the thing, if no day of payment was fixed, on giving the debtor 
notice. Ifa day was named, then a judicial order and public 
auction were required. (1 Whites Recopilacion, 139 to 143.)— - 
There is therefore no ground on which to presume possession in 
Chafin; and if there were, the proof given shows the possession 
to have been in the female plaintiff, and in her family prior to the 
seizure. 

The deeds of pledges, which, under the Common Law, would 
have been mortgages, were deeds under private signature, and 
took date, that is to say, acquired efficacy only from the time of 
being proved on the trial, as against the plaintiffs, unless it had 
been shewn that W. Sledge, the pledgor, was the sole owner 
at the giving of the pledges; for in the case excepted, the female 
plaintif would have been affected as the wife of the pledgor. 
But it is not necessary to dwell, or rely on this consideration, 
The deeds, especially that to Chafin, attempted on its face to 
secure 123 per cent. interest per annum and 5 per cent. per month; 
both illegal and usurious exactions, which rendered the pledge to 
Chafin, wholly void. His deed was not such as would have been 
enforced, either in the ordinary mode by judicial suit, or by the 
award of executive process. He acquired no right under the deed be- 
cause ofits turpitude. ‘ Contracts made by such persons (usurers) 
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are null. The usurer forfeits, or loses that which he lends on 
usury and he pays as much more. Being a second time guilty of 
the offence, he forfeits the half of his property ; and the third time, 
he forfeits the whole.” (1 Whites Recopilacion, 255; Herman vs. 
Sprigg, 3 Martin, N. S. 190.) And the pledgee, not having any 
right, or valid lien on the slaves, the subsequent vendees could 
take nothing under their purchases. There was no attempt to 
make an ostensible legal transfer under the deed by ordinary, or 
executive process. There can be no objection to this rejection 
of the deed for usury. It is produced by the Administrator of 
Chafin as evidence to sustain a vendee under him; and it bears 
on its face the taint of its own turpitude. 

It is urged lastly, that if the recovery be permitted it will be no 
bar to a subsequent recovery by the heirs of Whitfield Sledge. 
To this we answer, that there is no heir disclosed other than the 
female plaintiff; and if there be any other heir and he shail sue, 
we are not at present prepared to say that he could prevail, if the 
recovery in this case should be duly pleaded and shown in bar of 
the action. It is sufficient, however, to remark, that the allow- 
ance of such pelilio principi might, in any case, defeat the re- 
covery of the apparent owner. 

Were we to take a different view of the evidence of ownership, 
in the plaintiffs, we should nevertheless remand the cause; and 
this we should do in order to afford to a defendant, deriving title 
from a source that must remain impure, to protect his purchase, as 
against one whose peaceable possession was violently determined 
and who has the verdicts of two Juries in favor of her ownership. 

There being no evidence that Sylvia was born subsequent to the 
pledge, it is uncertain whether the right attempted to be derived 
under it included her; but as the judgment below is to be cor- 
rected and conformed to the verdict, it is needless to consider this 
matter. 

The judgment ought to have been for the restitution of the ne- 
groes : 

This cause coming on to be heard on the transcript of the re- 
cord, and it being inspected, and the arguments of counsel heard, 
because it seems to the Court that there is no error, except that 
the judgment below ought to have been for the restitution of the 
slaves, if to be had, with the damages assessed; and if not to be 
had, then the value and damages assessed; it is therefore consid- 
ered by the Court here that the said Wm. McDermott and Eliza- 
beth, his wife, recover of the Defendant William G. Hill, the slaves, 
Priscilla and Sylvia, if to be had, with the damages for detention, 
assessed to $350, and the costs below; and if said slaves cannot 
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be had, then that they recover of him $900, the value of the slaves 
assessed, together with those damages and costs: and it is farther 
considered that the Appellees, McDermott and wife, because of 
this correction of their judgment do pay to the Appellant, Hill, his 
costs herein in this Court expended. Let this decision be certified 
below to be executed. 

[Opinion delivered by Judge Hutchinson, and concurred in.] 


“No. XXI. 


James KNIGHT; et al. 
US. Appeal from Austin County. 
Grorer Hurr, Adm’r, &c. 


The petition: in this case recites thet John Dinsmore, James 
Cochran, surviving partner of Walter C. White, deceased, and 
W. D. C. Hall, jointly and severally promised to pay the said 
George Huff, Administrator of Samuel Sawyer, deceased, the sum 
of six hundred and thirty-five dollars. The instrument of writing 
upon which the said action is founded bears date the 15th day of 
November, 1835. It appears from the facts of this case that said 
Sarnuel Sawyer, on the 10th day of November, 1832, promised in 
writing to pay W. C. White & Co., on demand, the amount which 
might fall due to the said White & Co., from the estate of Lewis 
L. Vieder, deceased. It appears that by a settlement made before 
L. Lassassua, Alcalde of the Municipality of Austin, on the 10th 
day of May, 1833, between George B. McKinstry, Administrator 
of the estate of the said Lewis L. Vieder, and the said Walter C. 
White for himself and Co., that the estate of the said Lewis L. 
Vieder fell in debt to the said Walter C. White & Co., in the sum 
of four hundred and twenty-seven dollars and ten cents—which 
determined the nature and amount of the said demand: which 
said demand was transferred by the said Walter C. White for him- 
self & Co., to George Huff, Administrator of the estate of the said 
Samuel Sawyer on the 24th January, 1834. 

From the testimony of J. H. Money and J. Benton Johnson, the 
Chief Justice and Clerk of the County of Austin, it appears that 
George Huff, Administrator of the estate of the said Sawyer, on 
the 24th day of August, 1838, exhibited his petition, praying that 
certain papers in possession of the estate of Wm. Barrett Travis, 
deceased, were material to the administration of the estate of the 
said Sawyer and in no wise connected with the estate of the said 
Travis, and among others the obligation of Sawyer of the 10th of 
November, 1832—which was delivered to Huff, as Administrator 
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of the said Sawyer in accordance with the prayer of the said peti- 
tion. 

From the testimony of Ira R. Lewis, it seems that the note on 
which this action was founded was given by the Appellants, White 
and Hall, at the succession sale of the said Sawyer, deceased, 
(White signing the note for himself, Dinsmore and Cochran,) for 
cattle purchased by the said White and Hall; and Lewis states 
that when called upon for a settlement of estates between Huff and 
himself—one as Administrator of the estate of Vieder and the other 
of the estate of Sawyer—that Huff had Vieder’s estate charged 
with the judgment of Walter C. White & Co., “and said, that he 
had paid it with the note given for cattle purchased at the succes- 
sion sale, before named,” and that it was then a claim in his 
(Huff's) hands as Administrator of the estate of Sawyer against 
Vieder’s estate. The verdict of the Jury was for the full amount 
of the note sued upon without interest. 

The only question for the Court to decide upon is, whether the 
amount recovered against Sawyer as administrator of the said 
Vieder is a good set-off against the demand of Huff, as adminis- 
trator. The Court is of opinion that itis. The nature of the first 
obligation to Sawyer is uncertain; but is determined by the settle- 
ment made before Lassassua on the 10th of May, 1833. Hoff, as 
administrator of Sawyer, on the 24th of August, 1838, by petition 
to the Chief Justice of Austin County and order of the Probate 
Court of said County came in possession of the obligation from 
Sawyer to White and White & Co., of the date of November 10th, 
1832, and from the testimony of the said Lewis it appears that he 
had charged the estate of the said Vieder with the identical 
amount of the said settlement of the 10th of May, 1833, which he 
said he had paid with the note ‘*‘ given for cattle at the succession 
sale of Sawyer in November, 1833.” This testimony determines 
the nature of the suit. It is evident that when the purchase of the 
cattle was made in 1838, and the transfer of the amount due, on 
settlement in May 1833, in January 1834, that the intention of the 
parties was that the amount of the settlement given in favor of 
White and White & Co., should be deducted from the amount of 
the note now sued upon, and therefore the Court are of opinion 
that the off-set should have been allowed and that there was error 
in the Court below in not allowing the off-set, and that judgment 
be rendered for the appellee for the sum of two hundred and seven 
dollars and ninety cents, and be taxed with the cost of this appeal. 

[Opinion of Judge Scurry, but the record does not show that it 
was concurred in. | 
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No. XXII. 
ISABELLA M. ANDREWS 
US. Appeal from Brazoria County. 
EDMUND ANDREWS. 


The Transcript of the Record from the Court below, (Brazoria), 
exhibits the following facts. At the Fall Term of the District 
Court of Brazoria County, Isabella M. Andrews commenced her 
suit against her husband, Edmund Andrews, praying to be 
divorced, a vinculo matrimonii, and also praying for alimony, 
pendente lite. That part of the petition of the plaintiff which prays 
for alimony, pendente lite, was granted at the said Term of the 
Court, and it was ordered, adjudged, and decreed by the Court 
that Edmund Andrews, the husband Defendant, pay to the Attor- 
ney of Record of Isabella, the sum of five hundred dollars, and 
that on the first day of January, 1840, he pay the further sum, &c. 
during the pendency of the suit for divorce. The sheriff of Bra- 
zoria County made his return upon this order, or decree for alimony, 
pendente lite, on the first day of October, 1840, by which it appears 
that the Defendant refused to pay the several sums, as ordered and 
decreed by the District Court, and also refused to point out any 
property to be sold by the Sheriff to be applied in conformity with 
the order or decree of the Court. 

At the October Term, 1840, of the District Court, for said 
County, a motion was made by the Counsel of Isabella for an 
attachment against the body of Edmund Andrews for contempt, 
and to compel the performance of said Decree for alimony, pen- 
dente lite, which motion was overruled and refused and to this de- 
cision the counsel for Isabella Andrews excepted and appealed to 
this Court. 

Whether the Supreme Court can entertain jurisdiction of this 
cause, is, we think, the only question presented now for our con- 
sideration. As the decree was for alimony, pendente lite, and con- 
sequently interlocutory, it would be manifestly incongruous and 
unseemly, to say the least of ig for the Supreme Court to enter- 
tain jurisdiction of and adjudicate upon the interlocutory decrees 
of an inferior Court, while the substantive, or original action upon 
which such decree is founded shall still be pending in the Court 
below. E 

In Metcalf’s case, 11th Coke, 38, it was decided that a writ of 
error would not lie on a judgment, quod computet, because it was 
not a final decision; and it seems to be a rule of law, as well 
settled as any other rule, that a writ of error will lie only, in cases 
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where the judgment is technically ideo consideratum est. Field, 
a writer of the greatest accuracy and of high celebrity, states the 
rule in the words of Coke ; that there must be a final judgment, or 
an award in the nature of a judgment, or else a writ of error will 
not lie—(2 Tidd, 1062.) ‘These expressions are broad and it 
_ must be admitted are clearly opposed to the idea of a Superior 
Court entertaining jurisdiction and trying questions of mere inter- 
locutory proceedings of inferior Tribunals, Again, * A writ of 
error,” says Lord Coke, ‘lieth, when a man is grieved by an error 
im the foundation, proceeding, judgment, or execution; but with- 
out a judgment, or an award in the nature of a judgment no writ 
of error doth lie, for the words of the writ are st judicium redditum 
sit, and that judgment must be regularly given by Judges of 
Record.” —(Coke upon Littleton, p. 288.) And we hear Lord 
Holt thus speak in delivering his opinion in the case of Grenwett vs. 
Burwell, (1 Selkeld,) “a writ of error will not lie upon a convic- 
tion and imprisonment for contempt,” and we hold the converse to 
be equally true and based upon the soundest logic, that if a writ 
of error will not lie upon a conviction and imprisonment for con- 
tempt, it cannot lie for the bare refusal of a Court to punish for 
contempt. ‘This would be too great an absurdity for any man of 
common understanding to support. 

We shall quote but one other authority and then rest this case 
upon the general principles of the Common Law to support and 
confirm our conclusions. Chancellor Kent says, “a writ of error 
will not lie upon an interlocutory judgment in an action of account, 
because it is an award, as that an assize should be taken, ora writ 
of inquiry issued, or a. partition be made. It is not a final and 
definitive judgment in a cause; and error only liesona judgment 
in which all the matter in the original cause of action is determined. 
It would produce infinite vexation to the Courts and oppression to 
suitors, if error lay on any other than final judgment upon the 
merit of the cause.” 

The same doctrine in relation to the writ of error, applies with 
equal foree to appeals. Under our Judicial system, an appeal is a 
concurrent mode with a writ of error in removing a cause from an 
inferior to a Superior Tribunal, a mode pointed out by the Con- 
stitution. And it is very certain that the same reasons why a writ 
of error will not lie, until a final determination of a cause in the 
Court below, apply with equal, if not with greater force to an 
appeal. And our own statute is explicit on this subject. In the 
3d section of the Act creating the Supreme Court, we have the 
following language: “and the said Supreme Court shall have 
jurisdiction over and hear and determine all manner of pleas, 
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plaints, motions and controversies, civil and criminal, which may 
be brought before it by appeal, or other legal process, from any 
other Court in this Republic, which may be cognizable in said 
Supreme Court, according to the Constitution and laws: provided 
that no appeal shall be granted, nor shall any cause be removed 
into the Supreme Court, in any manner whatever, until after final 
judgment, or decree in the Court below, except in cases expressly 
provided for by Law.” The meaning of the proviso in this sec- 
tion surely cannot be mistaken, and in the case under considera- 
tion, the motion was incidental to a decree, which decree was it- 
self pendente lite, or it was incidental to anotheraction. It would 
create intricate confusion in judicial proceedings and greatly 
oppress suitors, ifsuch a practice were to prevail. Reason forbids 
it. The whole tenor of the Common Law is against it, and our 
statutes forbid it. It is then our opinion that this Court cannot 
entertain jurisdiction of this cause, and it is accordingly dismissed. 
{Opinion of Judge Hansford. | 


Judges, Hemphill, Scurry, Baylor and Terrell, say : 


46 We concur in the result, but not in the entire opinion.” 


No. XXIII. 
C. J. O'Connor 
US. ¢ Appeal from Brazoria County. 
A. N. Van Homme. 

Van Homme brought his action in the District Court for the 
County of Brazoria against O’Connor to recover the value of work 
and labor done and performed by the plaintiff, Van Homme, upon 
a house built by him for the defendant O’Connor. 

The plaintiff declared upon a special agreement and likewise 
upon a quantum meruit. The case was submitted to a Jury, who 
returned the followimg verdict—‘‘ We the Jury in this case find for 
the plaintiff four hundred and ninety-one dollars.”? Upon this ver- 
dict the Court rendered the following judgement—“ It is therefore 
considered by the Court, ordered and decreed, that the plaintiff 
recover of the Defendant, the sum of four hundred and ninety-one 
dollars, with interest thereon, at eight per cent. per annum, from 
the thirtieth day of October, 1840, until paid, and the costs of this 
suit? A motion for new trial was made by Defendant’s counsel 
upon the grounds “‘that the verdict of the Jury was contrary to 
law—contrary to the evidence—and not supported by the contract 
of the parties.” Which motion being overruled by the Court, the 
Defendant appealed to this Court. 

In support of the appeal it is urged that the verdict of the Jury 
was not warranted by the contract sued on—and that it was con- 
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trary both to the Law and the evidence. To determine these 
points, we must look to the contract or agreement sued on—and 
the testimony given at the trial. By the terms of the contract, the 
plaintiff, Van Homme, bound himself (under a penalty of fiye hun- 
dred dollars) to perform certain work therein specified upon a 
house for O’Connor, the defendant—which work he was to com- 
plete by the first day of June, 1839. And the defendant, O’Con- 
nor bound himself (under a like penalty) to make to the plaintiff 
a title to the one-half of one-fourth of a league of land—and also 
to pay the plaintiff one hundred and fifty dollars, in the promissory 
notes of the Government, &c. The statement of facts shews that 
according to the proof, the plaintiff did not complete the work 
within the time specified in the agreement—he cannot therefore 
recover upon the written contract. ‘The verdict of the Jury how- 
ever is evidently founded upon the demand of a quantum meruit. 
We must therefore direct our inquiry to the question whether this 
finding is supported by the testimony? To authorize an abandon- 
ment of the written contract declared upon, and a finding upon a 
quantum meruit, there must have been some new contract between 
the parties—some new agreement, either written or verbal between 
them ; or there must have been some default on the part of the de- 
fendant, which put it out of the plaintiff's power to comply with 
the written agreement on his part, or excused him from its per- 
formance. Itis a well settled principle in the law of contracts 
that if A undertakes to perform certain work for B, in a particular 
manner, or by a specified time, and B, by some act of his, put it 
out of the power of A to comply with the contract as made, B 
shall not be permitted to take advantage of his own wrong, and 
force A to a specific performance; but A shall recover the value 
of his labor. In support of this position, numerous authorities 
might be cited, if necessary. In Chitty on Contracts, p. 169, it is 
laid down—If a man declare upon a special agreement, and like- 
wise upon a quantum meruit, and at the trial prove a special agree- 
ment, but different from the one laid, he cannot recover on either; 
but if he prove a special agreement, as laid, and the work done, 
but not pursuant to such agreement, he shall recover upon the 
quantum meruit, for otherwise he would not be able to recover at 
all.” To the same point see Bul. N. P.139 ; 2 Starkie, 95. 

In Lirmingdale vs. Livingston, (10 Johnson, 36, ) the Supreme 
Court of New York say—“It is (in Bul. N. P.) admitted to be 
now the rule, that if there be a special agreement, and the work 
be done, but not in accordance with it, the plaintiff may recover 
upon a quantum meruit, &e. And Lord Mansfield ruled, in Har- 
ris vs. Oke, “ that when the evidence would support a general 
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count (supposing no special agreement laid) the plaintif may re- 
cover upon it, though there be a special agreement laid, whether 
he attempt to prove it or not.” These decisions carry the princi- 
ple even farther than the general propositions, which we have laid 
down above for the government of this case. We will now apply 
the facts to the principles laid down, and see whether the finding 
of the Jury was contrary to law and contrary to evidence. Ac- 
cording to the ‘‘ statement of facts” contained in the record, the 
defendant O’Connor was to furnish the lumber for the building of 
the house. Carman, a witness called by plaintiff, proved that he 
once heard Van Homme complain that he had not a sufficiency of 
shingles to cover the house—that at that time there was a great 
scarcity of lumber, and it was difficult to obtain, &c.—he did not 
know, however, that there was not a safisienéy to finish that 
house, &c. Peter Latimer was also examined for the plaintiff, 
and stated amongst other things, he had often seen the plaintiff at 
work on the house referred to by the first witness, both before and 
after the Ist day of June, 1839. He stated that in the month of 
June or July, 1839, he heard Van Homme, on several occasions, 
complain to O’Connor that the necessary lumber was not furnished 
to do the work. In June or July, Van Homme called on O’Con- 
nor in presence of witness to furnish shingles to cover the house ; 
and witness knew they were wanted for that purpose. There was 
a great scarcity of lumber in the town, at the time the work was 
going on, &. There was a good deal of contradictory testimony 
in the case. Pilkington, a witness called for the defendant, stated 
that O’Connor did a considerable portion of the work that was 
done to the house—and that before Van Homme began the work, 
O’Connor had nearly prepared the frame to be raised—that the 
materials (with the exception of the rafters) for building the house 
were prepared and collected nearly twelve months before Van 
Homme commenced the work—that Van Homme was frequently 
working for other people, when he had a sufficiency of materials 
before him, &c.; that he had frequently heard O’Connor request 
Van Homme to proceed to finish the house, and that Van Homme 
neglected to do so. That after the first of June, O’Conner told 
Van Homme if he would proceed and finish the house, he would 
not exact from him the forfeiture—that in August Van Homme 
said he had not time to work any longer, and left for Austin, &c. 
E. M. Pease, another witness called on the part of the defendant, 
sustained Pilkington in the most material statements made by him. 

The question then recurs upon this statement of facts: does the 
evidence sustain the Jury in the verdict they have rendered? That 
it is variant, and in some degree contradictory, cannot be denied, 
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It is not for the Court to attempt to reconcile these contradictory 
statements, or to give the preference in point of credibility to one 
set of witnesses over the other. That is the sole province of the 
Jury—they have exercised that privilege, and it is not for this 
Court to say, in the absence of all grounds for the assertion, that 
the Jury have mistaken the facts, or placed a wrong estimate upon 
the credibility or the legal effect of the testimony. If the Jury 
gave full credence to the testimony of the witnesses, Carman and 
Latimer, they prove the fact conclusively that O’Connor put it out 
of the power of Van Homme to comply with his contract, by fail- 
ing to furnish the necessary materials to finish the house by the 
time specified in the agreement. Both those witnesses say, that 
in the month of June or July, (which must have been after the first 
of June,) they heard Van Homme complain of the want of shin- 
gles to cover the house. If he had not furnished them sometime 
in the month of June or July, it is conclusive that he had not fur- 
nished them before the first of June; consequently, it was put 
out of the power of the plaintiff to comply with the contraet, by 
the act of the defendant himself. ‘Therefore the specral agree- 
ment was no longer subsisting, or in force between them, but had 
been put an end to by the conduct of the defendant himself, in 
failing to furnish the necessary materials for the building. Con- 
sequently the plaintiff had the right to abandon his written con- 
tract, and rely upon a quantum meruit. 

But even if the plaintiff had failed to perform his part of the 
obligation, the defendant by his subsequent conduct waived all 
the legal advantages of that failure. If he intended to rely upon 
a breach of covenant on the part of the plaintiff, it was his duty 
immediately to have notified the plaintiff of that fact; and not to 
have suffered him to continue in his employ through the months 
of June, July, and part of August ensuing, which it is in proof he 
did do; and by the defendant’s acquiescence in which, he deprived 
himself of all the benefits he might have derived from the plaintiff’s 
failure to comply with his part of the contract; and by which he 
tacitly at least, created a new -obligation upon himself, to pay to 
the plaintiff whatever his labor was reasonably worth. 

The Jury have said that labor was worth four hundred and 
ninety-one dollars. One of the witnesses, a carpenter too, said 
it was worth five, or six hundred. Under all the circumstances 
therefore, we do not think it mght to disturb the verdict of the 
Jury, and consequently we affirm the Judgment of the Court below 


with costs. 
[Opinion delivered by Judge Terrell, and concurred in. | 
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No. XXIV. 
Wm. L. HALL 
US. Appeal from Brazeria County. 
T. J. ALLCORN. 


This was an action brought by the appellee on a note of hand, 
of which the following is a copy. * $2260: On or before the 
twenty-sixth of February next, 1838, we promise to pay Thomas 
J. Allcorn, administrator of the succession of Elijah Caple de- 
ceased, or bearer, two thousand two hundred and sixty dollars, in 
good current bank notes, being the amount of property purchased 
by Andrew Robinson, at the sale of the effects of the said Estate, 
on the 26th August, in conformity with a decree of the Honorable 
Judge of Probate in and for the County of Harrisburg: Signed, 

A. ROBINSON JR. 
Wm. BARRETT, 

T. J. Haun, 

Wm. Sims HALL” 

Live Oak District, September Gth, 1837. 

Judgment was rendered against the defendants, “ and each of 
them, jointly and severally, for the sum of two thousand two 
hundred and sixty dollars,” or the entire amount of the note sued 
on. An appeal has been taken therefrom, and we are asked to 
reverse the same on the ground that the note on which the suit is 
brought, is an obligation by which each one who bound himself 
was bound only for his equal portion thereof and the judgment is 
rendered against them, jointly and severally, each one for the 
whole. 


At the period of the execution of this note, the Laws of Spain | 


were the Common Law of this country and afforded the rule by 
which this contract must beregulated. The question then arises, 
whether, this would be considered under that system of Laws, as 
a joint obligation, or one în solido. or all the purposes of this 
cause, it will be sufficient to define a joint obligation, (under the 
Laws, which formerly governed the country) to be one, where 
several persons join in one contract to do the same thing; and an 
obligation in solido, to be one, where several persons obligate 
themselves by the term, în solido, or other expressions which 
clearly show that they intend that each one shall be bound to 
perform the whole of the obligation. The Laws of Louisiana are 
analogous to those of our own system on this subject, and the 
decisions of their Tribunals may justly be regarded as entitled to 
high consideration. 

It is an established principle in both systems, that solidarity is 
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never to be presumed. See 12 Martin, 316. And it is equally 
well established that the words in a note, or obligation, ‘* we 
promise,” make a joint obligation and not one in solide—(See 
Mayor and Aldermen vs. Ripley, 5th Lou. Rep. 122; 3. L. R. 
596, 7.) ‘The rule of Law in relation to obligations of this de- 
scription is expressed by a Spanish authority, in the following 
terms: ‘* Where two persons are bound simply, or severally, 
(simplemente) each is considered only bound for the half, unless it 
shall be expressed that they have bound themselves im solidum, 
and each separately ; for then each may be sued for the whole— 
(See Whites Recopilacion, 1st vol. p. 152.) 

On consideration of the same principles of Law, and the au- 
thorities referred to, 1t is manifest that the judgment of the Court 
below is erroneous. Instead of being în solido, or against each 
of the defendants, separately for the whole amount of the note, it 
should have been entered for his respective share thereof. 

It is therefore ordered and decreed that the judgment of the 
Court below be reversed and set aside; and this Court proceed- 
ing to render the judgment, which should have been entered by 
the Court below—it is ordered and decreed by this Court that the 
plaintiff recover of each of the said defendants, his respective and 
equal share of the said obligation, with interest on the said por- 
tion as the law directs, and the appellant recover his costs ex- 
pendé in this Court. 

[Opinion delivered by Ch. Justice Hemphill, and concurred in. | 


No. XXV. 
H. Austin 
US. Appeal from Brazoria County. 
W. C. Wurre & Co. 


i filed his petition, or bill against White & Co., alleging 
that on May 4, 1840, they recovered in the Court below, against 
him $410,09, with costs; that execution thereon issued; that 
Austin designated to the Sheriff 500 acres of Land, worth $2 per 
acre, and 1000 acres of land more,to be taken in execution ac- 
cording to the act of January 26th, 1839, sec. 4:—that the Sheriff 
thereupon illegally levied also on 3328 acres more, not designat- 
ed; that he advertised the whole for sale on 29 days’ notice, which 
notice was of the 9th June; that the obligation was made in view 
of a sale on 30 days notice according to that act; that neverthe- 
less the Sheriff was about to proceed under the act of February 
5th, 1840, allowing a sale on twenty days notice, contrary to the 
Constitution; wherefore, the bill prays an injunction, &c. The 
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injunction was granted; but at October Term 1840, the Court 
dissolved the Injunction, and decreed costs against the plaintiff, 

This decree was in effect definitive. Whether the subject-mat- 
ter of complaint was cognizable in Chancery, or on the contrary was 
more properly the object of the action of the Court in the common 
form by supersedeas, whereby the Court might not only correct 
` errors in its final process, but control illegal, or oppressive pro- 
ceedings of its Sheriff, need not be here decided; for taking the 
matter to be cognizable in Equity, it is not sufficient to justify an 
injunction. It was competent for Congress to alter the remedy, 
as was done by the act of 1840, prescribing 20 instead of 30 days’ 
notice for an execution sale. The clause in the Constitution re- 
ferred to in the bill, is in no degree invaded, or violated. The 
Laws of the Land, existing at the date of a contract do not enter 
into the contract, so as to form portion and essence of it, but will 
be the criterion to define its scope and obligation. Its obligation 
is to do, or forbear, according to the engagement, or stipulation, 
The remedy to redress a breach of it in force at its date may be 
altered or modified according to the will of the Legislature; so 
that a full remedy of some sort be provided. This doctrine is so 
well established as to render a reference to authority superfluous. 

The Bill only intimates a step toward oppression in the officer ; 
an excessive levy on lands; and the relief sought is to limit him to 
a less quantity. We cannot now know that the officer at the sale 
would have contravened the law. The law and his oath to ob- 
serve it require him to sell each tract separately until satisfaction 
is obtained ; and we cannot anticipate that he would have viola- 
ted those sanctions. 

This cause coming on to be heard on the transcript of the Re- 
cord herein in the District Court of Brazoria, and it being inspec- 
ted, because it seems to the Court here that there is no error in 
the Decree below, it is therefore considered by the Court here that 
the same be affirmed ; and that the appellees recover of the appel- 
lant their costs in this Court expended. 

[Opinion delivered by Judge Hutchinson, and concurred in.] 


No. XXVI. 
Warren D. C. HALL i 
VS. Appeal from Brazoria County. 
James A. E PHELPS. 


On the 23d July, 1838, Phelps instituted suit against Hall. In 
his petition, it is alleged that on the 16th August, 1824, a grant 
issued to him from the Mexican government for a League of Land 
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called the Orozimbo League, on the West bank of the Brazos, 
being number three above the League of Martin Varner: that 
thereon he erected a dwelling, tenements and improvements, oc- 
cupying it with his family, composed of himself, a wife, children 
and slaves, and cultivating the same until August, 1831—having 
in all things performed the conditions of the grant to him as a 
Colonist; that on the 13th of that month, being himself absent 
with his wife on a visit to a child in the United States, having 
left his slaves and his overseer in full possession, Hall, with 
violence and without any right or authority, expelled the overseer 
and the slaves from the dwelling and tenements they occupied, 
driving them to some distant huts on the land; and about the 6th 
of the November following, he in like manner drove them wholly 
from the land, putting out of the enclosures the household furni- 
ture, &c., leaving the same to be wasted and destroyed, and took 
entire possession of the dwelling, tenements and premises, and 
continued with force to occupy until March following; that mean- 
time Phelps returned, sought restoration of his estate, but it was 
withheld, until after an agreement was extorted from him to con- 
vey 1,000 acres, on the lower part of the League, in considera- 
tion of being restored to possession of the residue—and also a 
conveyance of the 1,000 acres accordingly. Such is an outline 
of the prolonged injury, which is circumstantially stated inathe 
petition. It is averred that owing to the distracted condition of 
the country in regard to the administration of justice, and the re- 
volution that intervened, the suit had been delayed. General 
damages for the tortious consumption, injury and destruction of 
personal property and the provender of the crop of 1832, are de- 
manded ; and it is prayed that the deed for the 1,000 acres may 
be brought in and cancelled and plaintiff quieted, &c. 

On the 18th March, 1840, Hall answered, demurring to the 
petition for multiplicity of demands, &c.—denying generally the 
injuries charged, and stating in regard to the conveyance :—“He 
‘denies having used force, or violence to compel or induce the 
plaintiff to execute the deed which is prayed to be cancelled—on 
the contrary he alleges that the said deed was made and executed 
for a good and valid consideration.” And it concludes with the 
plea of prescription. The answer was not verified. 

The cause was tried and heard on the — day of October, 1840, 
A Jury found that the Defendant entered on the premises of the 
plaintiff without any title in law, or warrant of authority from the 
plaintifi—that the plaintiff, with a view to be restored to posses- 
sion, gave up one portion of his land to get possession of the 
other portion, and that the title of the plaintiff was genuine. On 
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the trial, the Defendant’s Counsel moved that the Jury should be 
instructed,—1. If they believed the parties compromised their 
difficulties and settled the same, they should find for the Defend- 
ant. 2. If they believed the deed to Defendant was made with- 
out force or threats, they should find for the Defendant as to the 
deed. 3. If they believed that after the alleged force, &c., the 
parties settled their matters and lived together amicably, they 
should find for the Defendant. 4. Even if force were used at 
first, still if the plaintiff, when not under its influence, complied 
with his contract, he could not recover back the thing sold or 
given. ‘These the Court refused to give, but charged the Jury— 
if they believed the Defendant entered on the premises without 
any title in law, or warrant of authority from the plaintiff, and that 
he, with a view to be restored to possession, gave up one portion 
of his land to get back the other, they might declare the title so 
made, as void; that they should determine from the evidence, if 
this had been such a case ;—that if they believed the Defendant 
had a doubtful claim to the League granted to plaintiff, they might 
find for the defendant; but to come to that conclusion they should 
be satisfied the Defendant had more than a shadow of title; and 
that if they believed the defendant’s entry on the land was with- 
out any right to enter, they might find such damages as the evi- 
dence warranted. The Court after the verdict proceeded to make 
a decree. After giving, in that decree, a summary of the proofs 
and evidence, it was adjudged that the deed for 1,000 acres be 
null and void, and be delivered by the Defendant to the Sheriff of 
Brazoria County, to be brought into Court and cancelled; that 
the Defendant should be injoined from ever disturbing the plain- 
tiff in his possession of the League of Land, and that the plain- 
tiff recover his costs. 

The evidence, whether documentary, or ore tenus, is moreover 
spread on the Transcript—and because it so fully sustains the pe- 
tition, verdict, and decree, it would be useless to quote it, but we 
will proceed at once to notice the grounds for reversal urged by 
the Appellant’s Counsel. 

1. It is contended that the deed of January 12, 1832, prayed to 
be cancelled, should have been produced, or its absence accounted 
for, as a basis for proof of its contents; there being no proof to 
show the consideration of the deed. ‘This position is untenable. 
The chief object of the suit was to nullify the deed as an instru- 
ment illegally extorted from the plaintiff and as being in the hands 
of the defendant, liable to be used by him injuriously to the plain- 
tiff, who so far from needing it as a memorial of any right he 
claimed, reprobated it as inherently vicious and cast himself upon 
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the Court to protect him against it. Had it been useful to him as 
evidence, he would have been required to have notified the adverse 
party to produce it. The title sought to be protected by it was 
assailed by the petition; and if the paper contained any thing fa- 
vorable to the defendant, he could have used it as defensive proof. 
Its existence, and the land on which it was expected to operate, 
were alike admitted in the answer; and by that answer the ques- 
tion was raised, if it was for a good or valid consideration. Now 
what was the consideration of that deed? The answer is that it 
was a good and valid one; but what sort of consideration is not 
intimated. Let it be repeated that the Defendant did not afford to 
the answer the verification of an oath. He had not such temerity. 
We are to look into the volume of proof sent up to find why, on 
what cause, that deed was made. We are not left to presume, 
that the verdict was correct. Hall, availing of the temporary 
absence of Phelps and his wife on a visit to their child, in the 
spirit and with the hand of rapacity, took possession of the domicil 
and soil, which the unsuspecting and confiding Phelps had acquired 
by the enterprise and privations of years and trusted would be 
kept inviolate to receive him on his return. Let it not be imagined 
that we will descend into the detail of the continued outrage in- 
flicted. It will be enough to remark that he, in his own audacious 
words, reigned sole possessor of the usurped manor and premises, 
affecting all the power and vaunted hospitality of a successful 
marauder of the dark ages, until the deed was signed and delivered 
and thereafter, untilit pleased him to depart! He invited Phelps 
to the board and the hearth he had taken from him in his absence 
and with strong hand; a possession, he declared he would retain 
at the cost of life and upon his own principles. He did retain it, 
until what is called a compromise of a doubtful right was extorted. 
The deed was given by the oppressed Phelps solely as an expedi- 
ent, and the only available one, apart from superior force, in the 
then condition of the country, whereby to find, on his own domin- 
ion, a shelter for himself and family. Weare not to decide accord- 
ing to the nerves, or tears of a party; but we may be allowed to 
say that chivalry and outrage have never been regarded as affiliated. 
The agreement and bond of December 27, 1831, and the pretended 
deed of January 12, 1832, were alike extorted. The usurpation 
continued until in March following. We are reluctant to assert 
any principle, containing the boundaries within which a transac- 
tion, in its incipiency tortious or void, may be validated bya sub- 
sequent, deliberate act of the victim; for whenever the law sets up 
its definitions, the craft and cupidity of man too soon become pre- 
pared to fill up the picture, so as to escape its penalties. It is 
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sufficient in this case, after rendering due acknowledgment of the 
zeal and talent exhibited in the argument, to declare that what is 
primarily flagitious, can only be cured by voluntary, or adjudicated 
recompense. In manifold instances, what is begun properly but 
afterwards turned into enormity, or covin, becomes vicious from 
the beginning. The oppression here was one consisting of a 
series of trespasses and extending beyond the procurement of the 
conveyance. It was not so urged, but yet we consider Phelps, as 
being harrassed, pressed and overcome; not indeed by manual 
force, but still by a force equally lawless and more to be reprehend- 
ed because of its effrontery and long continuance. It was whilst 
he was under this duress that the conveyance originated. Between 
the mockery of the agreement in which Hall pretended to relin- 
quish his right, as if he had any to relinquish !—and the deed, 

where was the time, or place to Phelps to repent, or retract ? At 
no moment was he free to do so, for the incubus remained. We 
feel bound by a solemn sense of duty to admonish the communities 
of this Republic to discountenance by every peaceable and lawful 
means the repetition of such conduct, and to be at least assured 
that if it be re-enacted and brought into the Judicial Tribunals, it 
will be visited with the utmost measure of retributive and corrective 
justice. 

2 It has been urged that the Court below erred in charging 
the Jury in this; that there might have been, according to the 
evidence, a compromise of a doubtful right, and the imstructions 
were Calculated to prevent a proper verdict on that ground. We 
have examined the evidence in vain, to collect any such state of 
fact, as would have justified any reference by the Court in its ine 
structions in regard to the rule as to such a compromise. The 
charges refused, when connected with those given to the Jury, 
were well calculated to fix the minds of the Jury upon any and 
every possible ground of defence to the defendant. The Court 
did, in effect, instruct them to find for him, if they believed the 
deed grew out of such a compromise, provided it was on some- 
thing more than a mere shadow of right on the part of Hall: and 
this we esteem, as having been more in his favor, than the Court, 
from the evidence, was bound to give. It is true, as established 
by the books, that a compromise of a doubtful right will be sus- 
tained, if the parties act on a full knowledge of the facts, for, it 19 
upon the doubt as to the right that they act, and the law favors 
what prevents litigation. This principle is in perfect harmony 
with the interesting doctrine, that an injured party, whose loss, or 
injury arises out of his act, or agreement made when he was ig- 
norant of his rights, or mistook the law, may allege that igno- 
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rance, or mistake as a ground of relief—if the adverse party can- 
not in conscience retain the advantage he has gained—and if too, 
the error, or ignorance can be shown clearly by proof aliunde :— 
The late Chancellor Kent, and a few others, have contravened 
this doctrine; but it stands supported by the current of the most 
celebrated Jurists and Judges. It does not, however, appear that 
there was, in the transaction before us, any misapprehension of 
rights, or of the laws; but on the contrary, its remarkable feature 
is a most wilful and deliberate violation of the laws on the 
part of the defendant, and a full appreciation of the wrong by the 
plaintiff. 

The ground, on which the Appellee’s Counsel has treated the 
Conveyance as invalid, may be applied. If one receive from 
another a price for abstaining from the commission of an aet, 
which he was bound by Law not to commit, he will be compelled 
to restore the price; or if he had only received a promise, then to 
release the obligor from it; 1t being esteemed very base to receive 
a price for doing what the law compelled him to do (2 Partidas, 
941; 2 Pothier, 28.) This is sound morals; and the Common 
Law, though not to be the rule of decision in this case, holds the 
same principle ; for the Conveyance has no shadow of a valid con- 
sideration to support it. If here Phelps had acted in ignorance 
of the law that bound Hall to restore the premises, and had acted 
under the name and solemnity even of a compromise, Equity, 
which is derived from the Civil Law and the fountains of universal 
justice, would have relieved him. (2 Story’s Equity, 134.) 

3. Prescription is invoked to shield the defendant. The deed 
was procured on the 12 January, 1832, and the suit instituted on 
the 23 July, 1838, a period of more than six years. The Convey- 
ance was only an evidence, or muniment of title to a part of the 
immoveable Orozimbo League, and the suit is as well to cancel 
that, as to be quieted in the possession of the whole League. It 
is therefor more analogous to the action to try titles than any other ; 
and indeed the defendant’s title is directly put into controversy, 
so that the limitation of ten, instead of four, or three years, seems 
most applicable. But under what system of jurisprudence will a 
Court, when proceeding upon the principles of Equity, apply to 
an equitable demand the limitations of legal remedies, stricti juris? 
Statutes, or laws of prescription, or limitation are adopted in 
Chancery by way of analogy, but yet under such rules and re- 
strictions as that Court deems compatible with Equity, and hence 
in transaction of express trust, in such as originated in fraud and 
much more in those growing out of oppression, the bar is not al- 
lowed to intervene. It would be interesting to notice more in 
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detail the Civil and English Chancery Law upon these subjects, 
and the accordance of both systems upon them; but it is not 
called for. The Court considers it indispensable to notice the 
distracted state of Texas from 1832, to 1835, and the revolution 
that occurred, as raising a sufficient ground to prevent the bar 
here invoked. 

4. The last position is that conveyance was promised; and 
even if that promise had been made through force, or fear, it was 
afterward performed; and so the conveyance will be supported. 
This would have been correct, if at the conveyance, Phelps had 
acted, not only in full knowledge of the facts and of his rights, 
and had been perfectly free to do or not to do what he did; but 
the record does not present him in that disenthralled position. 

This cause coming on to be heard on the Transcript of the Re- 
cord herein in the District Court of Brazoria, and it being in- 
spected and the arguments of Counsel heard, because it seems to 
the Court that there is no error—it is therefore ordered and de- 
creed by the Court here, that the decree of the Court below be in 
all things affirmed; that the Appellee recover of the Appellant 
the costs by him in this behalf in this Court expended, and that 
this affirmance be certified below for execution. 

[Opinion delivered by Judge Hutchinson, and concurred in.) 


No. XXVII. 
McKinney & WinLiams 
VS. Appeal from Brazoria County. 
T. C. BRADBURY, Adm r. 


This action was commenced in the District Court of Brazoria 
by the Appellees—‘trading together as merchants and partners, 
under the firm and style of Cole and Cogley,” om an account 
stated, for the sum of six thousand four hundred and fourteen dol- 
lars and seventy-five cents against ‘‘ McKinney and Williams, 
merchants and partners,” of the same County, “trading under 
the firm and style of McKinney and Williams.” The petition, 
which is in the usual form, with the account annexed, concludes 
with a prayer, “for debt, interest, cost and damages.” The an- 
swer denies all and singular the allegations of the petitioners and 
prays judgment for costs—and for further answer alleges, that the 
petitioners were indebted to them, in the sum of six thousand five 
hundred and six dollars and thirty-nine cents by account exhibited, 
and ‘prays judgment for the same with interest and costs.” 
Upon the issue joined, a trial was had at the fall term of the Dis- 
trict Court for Brazoria County, and judgment rendered against 
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McKinney and Williams for four thousand two hundred and 
seventeen dollars and eighty-seven cents, from which they appealed. 
There was also a motion in the Court below to set aside the 
verdict and for a new trial, on the following grounds :—Ist. That 
the Jury misconceived the evidence. 2d. There was a mistake 
in the rendition of the verdict. 3d. The verdict was contrary to 
law and evidence. 4th. The defendants were surprised by the 
testimony relative to the order, or paper, spoken of by one of the 
witnesses. This last ground was supported by affidavit. ‘The 
motion after argument was overruled and a new trial refused. 

The statement of facts—as agreed on by the parties and certi- 
fed by the Judge—recites, that the Appellants admitted the ac- 
count of the plaintiffs, and the Appellee admitted the account of 
the defendants, except thirty-five hundred dollars charged by the 
defendants against the plaintiffs for charter of steam-boat Laura. 
‘The witness, Welsh, stated that the boat of McKinney and Wil- 
liams, the Laura, was chartered by Cogley, one of the firm of 
Cole and Cogley, to go from Quintana to the mouth of the Sa- 
bine river. That after making the charter, Cogley gave an 
order, or draft on paper, for the amount of the charter, leav- 
ing the amount indefinite, and instructing them to furnish the 
defendants from time to time with what they might want, and 
that such articles as were demanded by defendants were fur- 
nished by Cole and Cogley. The witness was Clerk for de- 
fendants; but did not know for what purpose the boat was 
chartered, or whether it was for the benefit of Cole and Cogley 
or not. ‘There was no direct proof that the contract of charter 
was a partnership transaction. The Court charged the Jury, 
that if they believed that the charter was a partnership transac- 
tion, they would allow the off-set. 

The Court very properly ruled that common report was inad- 
missible to be given in evidence in the issue joined, and with 
equal propriety rejected proof of the contents of a written instru- 
ment, without its loss, or its possession by the adversary, being 
first legally established. 

The charge of the Judge was evidently too general and too in- 
definite. It embraced a mixed question of law and fact. In 
Civil cases, the law is properly confided to the Court and the facts 
to the Jury. ‘To the legal abilities and the discriminating judg- 
ment of the Court, has been wisely committed the more difficult 
task of expounding the law to the Jury—and to the judgment of 
twelve honest men, however unlearned, that of finding the facts 
and applying the law, under the charge of the Court, to the facts 
thus found. It is when each are confined within the limits of its 
respective sphere, as established by the Constitution and laws, 


JANUARY TERM, 1841. 443 


and in strict conformity also with the great land-marks of that 
science, which has been justly called the perfection of ‘* human 
reason,” and the maxims and rules of which constitute the most 
stupendous fabric of intellectual grandeur, ever reared by the mind 
of man, that the boasted trial by Jury can be properly appreciated. 
The Court should have charged the Jury, what constituted, in 
law, a partnership, and then left the Jury to find the facts, and ap- 
ply those facts to the law. Is it to be expected that the yeo- 
manry of the country, who must always constitute our Juries, can 
decide what acts of one member of a firm, are binding in law 
upon that firm? This would indeed be requiring of twelve men, 
uneducated in the first principles of the law, to decide upon ques- 
tions in one of the most difficult branches of the most difficult 
science that has ever occupied the cogitations of the human un- 
derstanding. And although we cannot say, in the language of 
the defendants’ motion for a new trial, “that the Jury miscon- 
strued the evidence;”’ we will say, that having been improperly 
employed in the function that belonged alone to the Court,—that 
of deciding what act in law of one partner was binding upon all,— 
they “‘misconceived” the law, as they must generally do when- 
ever the task of expounding it is committed to such unskilful 
hands. It was error then in the Court below to so charge the 
Jury, and the result was a verdict contrary to law and evidence. 

Now let it be admitted for the sake of argument, that Cogley 
chartered the steamer Laura for his own individual use and on his 
own private account; it is an allegation that could only properly be 
made.by the plaintifis, and on them, and not upon the defendants, 
rested the onus probandi. By a well settled rule’ of practice, as 
old as the law itself, the party making an averment must show 
that the allegata and the probata must correspond. And even in 
that case it would not be sufficient, if the transaction was of a 
character fairly within the range of the commercial transactions of 
the firm, unless a knowledge of the fact is brought home to the 
defendants by proof, and that they extended to Cogley the credit 
upon his own individual capacity. And supposing too that it was 
a private transaction of this character, (and it is a supposition at 
war with the whole tenor of admissions of the parties and the evi- 
dence in the cause,) yet subsequent to that transaction and in li- 
quidation of the debt which had accrued upon the charter of the 
Laura, we find the firm of Cole and Cogley furnishing the defen- 
dants, in the language of the witness, Welsh, “what things they 
wanted from time to time;’’ thus recognizing by their acts, and 
ratifying by their compliance with the stipulations of Cogley, the 
debt which had accrued upon the contract of charter, as a debt — 
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due by the firm. It is true that the articles thus furnished the de- 
fendants from time to time are attempted to be placed to account 
of the defendants as a running account without reference to the 
charter-party ; yet we think the plaintiffs in this attempt have 
wholly failed. 

But although we have admitted for the sake of argument that 
Cogley chartered the boat for his own use and on his individual 
credit, we do not believe that he did. We cannot believe it in 
the absence of all testimony. And the rule of law is, that ‘if the 
partnership is admitted, the act of each of the partners, in trans- 
actions relating to the partnership, is considered the act of all and 
binds all. The act of one of the partners, though on his private 
account and contrary to the private arrangement among themselves, 
will bind all parties, if made without knowledge in the other party 
of the arrangement and in a matter which, according to the usual 
course of dealing, has reference to the business transacted by the 
firm.” —(Kent’s Com., pe 41—1 Hast’s Rep. 53—Hope vs. Cust— 
Swan vs. Steele—i Hast. Rep. 210—Le Roy, Bayard & Co. vs. 
Johnson, 2 Peters’ U. S. Rep. 186.) 

The books abound with numerous and subtle distinctions on 
the subject of the extent of the power of one partner to bind the 
company—and we shall not attempt to do more than select the 
leading rules and give a general analysis of the case upon this 
point. Ifa bill or note be drawn by one partner in his own name 
only and upon the firm of which he is a partner, on partnership 
account, the act of drawing has been held to amount, in judge 
of law, to an acceptance of the bill by the drawer in behalf of the 
firm, and to bind the firm, as an accepted bill. And even if the 
paper was made im a case, which in its nature was not a partner- 
ship transaction, yet it will bind the firm, if it was made in the 
name of the firm, and there be evidence that it was done under its 
express or implied sanction.—(Keni’s Com. p. 41— Vesey, 6th vol. 
p. 602.) 

It is no matter with whatyfraudulent views, goods are purchased 
by one partner, or to what purposes he may apply them ; it is bind- 
ing on the firm, if the seller be clear of the imputation of collusion. 
(3 Kent, p. 45.) In the case of Doty vs. Bates, it was held, upon 
good authority too, that the partnership being admitted, the pre- 
sumption of law is, that a note made by one partner in the name 
of the firm, in the regular course of partnership dealings, is for the 
bewefit of all the parties and binding on the firm until the contrary 
be shown.—(1lléh Johnson’s Rep. p. 546.) ‘There is no question 
as to the rule that if a person take a partnership security from one 
of the partners, for what is known at the time to be a particular 
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debt of the partner who gives such security, the partnership is not 
holden—( Livingston vs. Hasting—2 Cam. Rep. 246.) But this is 
matter of defence and must be proved by the party who wishes to 
take advantage of it—(11 Johnson’s Rep. p. 547.) But in the case 
under consideration, we do not find, in the statement of facts, any 
evidence on the part of the Appellees to establish this pointe The 
charter-party was proven—the time the boat was employed under 
that contract, and the value of the services was fully established ; 
and the rule made it incumbent upon the Appellees, by way of de- 
fence to the Appellant’s cross action of set-off, to establish that 
fact before the set-off could be barred. From all that has been 
said we think that it is clear, upon a fair and ample inspection of 
the Transcript of the Record of the trial of this cause in the Court 
below, that the Jury was misled by the vague and uncertain charge 
of the Judge; and that the verdict was contrary to law and evi- 
dence. And if any doubt could be entertained of the sufficiency 
of the evidence to have justified the Jury in allowing the off-set 
for three thousand five hundred dollars upon the contract of char- 
ter for the steamer Laura, (and we could wish that the facts were 
more definite on that particular poit,) yet no doubt can be enter- 
tained that it was illegal for the Jury to have allowed interest. We 
speak not now of the excess of interest, which was remitted by the 
plaintiffs’ counsel, of eight hundred and forty-nine dollars and fifty- 
one cents—the mistake of the Jury in the rendition of their verdict : 
but we speak of the illegality of finding interest at all; because it 
is certain, that we may search in vain for the law in force in this 
Republic, that does in any manner authorize any such finding.— 
(Lou. Rep. 8th vol.—1l1th Ditto, p. 520.) 

Upon a review then of all the facts and the law arising in this 
cause, we are of opinion that it was error in the Court below to 
refuse a new trial; and it is therefore considered by the Court 
here that the judgment of the Court below be reversed, and that 
this cause be remanded and a venire de novo be awarded, and a 
new trial had—and that the Appellants recover of the Appellee 
their costs in this Court expended. 

[Opinion delivered by Judge Hansford, and concurred in. ] 


No. XXVIII. 


H. Austin . 
US. > Appeal from Brazoria County. 
F. A. SAWYER. 
This case turns purely upon the facts. It appears from the 
Record that Austin exhibited his petition praying for relief against 
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a judgment recovered against him at the October Term of the Dis- 
trict Court, 1837, for the County of Brazoria, and obtained an in- 
junction in accordance with the prayer. 

From the testimony in this case, it seems that one Robert Ste- 
venson, administrator of the estate of Allen Reynolds, deceased, 
presented his petition to the Probate Court of Brazoria County, in 
which he represented that he had a claim against the estate of A. 
G. Reynolds, deceased, of which the said Sawyer was then acting 
as Administrator, for the sum of eight hundred dollars, and at the 
March Term of said Probate Court, 1838, the said claim was 
allowed by the Court, to be paid by preference and privilege out 
of the proceeds of a league of land, lying on Hall’s Bayou, and 
sold by the defendant, Sawyer, as administrator to the said H. 
Austin, with a stay of six months. 

At the October Term of the District Court, 1839, it seems that 
Sawyer recovered a judgment, as administrator of the estate of A. 
G. Reynolds, deceased, against Henry Austin, for the sum of four 
thousand and ten dollars, interest and costs of suit; and it was to 
enjoin the execution upon the said judgment that the Bill which is 
the foundation of this action was exhibited, shewing that Sawyer, 
as administrator of A. G. Reynolds, deceased, had received of 
Austin the sum of eight hundred and fifty dollars, as appears by 
receipt bearing date 28th August, 1838. 

The Court below perpetuated the injunction as to eight hundred 
and twenty dollars and taxed the defendant with the costs, and 
decided that there was no lien upon the property. From this de- 
cision both parties appealed. 

It is the opinion of this Court that the opinion of the Court be- 
low be affirmed. ‘The privilege debt, or lien, given to Stevenson, 
administrator of Allen Reynolds, deceased, by the Probate Court 
of Brazoria County, only extended against the debt due from 
Austin to Sawyer, as administrator of A. G. Reynolds, deceased; 
and the Court cannot look upon the facts in any other light; but 
they are brought to the conclusion that the said privilege debt was 
discharged by Austin, at the time Sawyer executed his receipt to 
him for the sum of eight hundred and fifty dollars. 

The Court is of opinion that the Court below did right in allow- 
ing the credit and declaring that there was no subsisting lien out- 
standing against the property. 

It is therefore the opinion of the Court, that the opinion of the 
Court below be affirmed with ail costs. 

[Opinion of Judge Scurry, but nothing on Record to show that 
it was concurred in. | 
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No. XXIX. 
HENRY AUSTIN 
US. Appeal from Brazoria County. 
EDMUND ANDREWS, Adm r. 


In this case the appellant, Austin, obtained an injunction, en- 
joining an execution sued out against his property, on a twelve 
month’s bond, as it is commonly called. 

On a motion to dissolve the injunction for want of equity, the 
facts agreed on by the counsel of the parties are as follows: 
s The original judgment in the Court below of Andrews, adminis- 
trator, &c. vs. Austin, was founded ona note bearing date the 
24th of November, A. D. 1836, and it was admitted at that time 
and also at the maturity of the note, there could be no forced sale 
by a creditor, of the property of his debtor, for less than two-thirds 
of its appraised valuation. ‘The property of Austin was levied on 
and offered for sale, but not selling for two-thirds of its valuation, 
it was sold on a credit of twelve months, under the Act of Con- 
gress of January 26th, 1839, and- was bought in by Austin’s 
agent: bond was given pursuant to the Act of Congress above 
mentioned; at the maturity of the twelve months bond, the money 
not being paid, execution was sued out on it, and an injunction 
was obtained enjoining this execution. 

The District Judge sustained the motion to dissolve the injunc- 
tion, and decreed that the complainant Austin should pay the 
costs, &c.” 

From this decree Austin appealed, and assigns for error : 

First—That the law in force at the time the contract was made, 
as to its enforcement, constituted the obligation of the contract. 

Second—That at the time this contract was entered into, the 
maker of the note was bound to pay the money, or to let his pro- 
perty be sold under’ execution for the amount, provided that it 
should not be sold for less than two-thirds of its appraised value. 

Lhird—The Act of Congress, directing a sale on a credit of 
twelve months, ought not to be construed to have a retrospective 
action, so as to embrace prior contracts. 

The only question presented for our consideration -by the as- 
signment of errors, we think may be narrowed down to a single 
point—and that is, how far does the law, which was in force at 
the time the contract was made and fell due, as to its enforcement, 
constitute the obligation of the contract? 

It may be well to observe, before we proceed to dispose of 
this question, that the note sued on was executed and became 
due after the adoption of the Constitution. This consideration 
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will enable us to decide this matter with all the light thrown on it 
by the adjudications of the Courts in the United States. The 
clause, contained in our Constitution, which prohibits Congress 
from passing any law impairing the obligation of contracts, is also 
found in the Constitution of the mother couniry: and it may be 
added there is not a single clause of the Constitution of that coun- 
try, which has given rise to more acute and vehement controversy; 
and the nature and extent of whose prohibitory force has called 
forth more ingenious speculation and more animated juridical dis- 
cussion, What is a contract? What is the obligation of a con- 
tract? What is impairing a contract? To what classes of laws 
does the prohibition apply? These and many other questions of 
no small nicety and intricacy have vexed the Legislative Halls as 
well as the judicial Tribunals of that country with an uncounted 
variety and frequency of litigation and speculation. 

The learned Judge, Mr. Justice Story, from whom many of the 
foregoing observations are taken, in his Commentaries upon these 
various questions, remarks as to the impairing of the obligation of 
contracts. ‘‘Although there is,” says he, “a distinction between 
the obligation of a contract and a remedy upon it, yet if there are 
certain remedies existing at the time when itis made, all of which 
are extinguished by new laws, so that there remain no means of 
enforcing its obligation and no redress, such an abolition of all 
remedies, operating in presenti, is also an impairing of the obliga- 
tion of such contract. But every change, or modification of the 
remedy does not involve such a consequence. No one will doubt 
that the Legislature may vary the nature and extent of remedies, 
so always that some substantive remedy be in fact left. Nor can 
it be doubted that the Legislature may prescribe the time and 
modes in which remedies may be pursued. The obligation to 
perform a contract is coeval with the undertaking to perform it. 
It originates with the contract itself and operates anterior to the 
time of performance. ‘The remedy acts upon the broken contract 
and enforces a pre-existing obligation, and a State Legislature 
may discharge a party from imprisonment upon a judgment in a 
civil case of contract, without impairing the Constitution ; for this 
is but a modification of the remedy, and does not impair the obli- 
gation of the contract.” If these principles be correct, of which 
we have no doubt, they are decisive of the point under considera- 
tion. Theact of January 26th, 1839, operated only as a modifi- 
cation, or change of the remedy, and this it was competent for 
Congress to do. 

The complaint however, in this instance, comes from the debtor, 
Austin; but we see no good reason why the principles here esta- 


JANUARY TERM, 1841. 44,9} 


blished should not embrace the debtor as well as the creditor. 
The Act of Congress of ‘39 was, as to him, but a modification, 
or change of the remedy, upon his broken contract, which we have 
already said was competent for that body to do. This evil, if 
indeed it be one, he might easily have averted by the payment of 
a just debt. 

It is therefore ordered, adjudged and decreed, that the judg- 
ment of the District Court be affirmec’ with costs. 

[Opinion delivered by Judge Baylor, and concurred in. | 


e No. XXX. 
E Hirnams & Donano 
VS. Appeal from Liberty Co. 
Cort. 


The appellee filed his petition against the appellants, asserting 
title in a league of land in Tarquenton’s prairie between the 
Trinidad and San Jacinto ; that his title began by occupancy as a 
frontier settler, which was consummated by a grant from Charles 
S. Taylor, special Commissioner for putting into possession and 
issuing titles to settlers on the frontier; that the appellants by col- 
lusion and fraud procured a grant for the same league; and pray- 
ing decree for the land and that the adverse title should be 
cancelled. ‘There were plea, answer in chief and response to 
interrogatories appended to the petition; documentary evidences 
of the conflicting titles, and oral evidence in several depositions. 
The cause was conducted as one in chancery and a decree ren- 
dered in favor of Coit for the land and vacating the defendants” 
claim as fraudulent. 

We have carefully inspected the whole; and though we are 
satisfied, that the most if not all of the proof, within the power of 
the parties, is now before us, yet from the variety and occasional 
conflict of the evidence, we deem it safer and more conducive to 
a satisfactory determination of the controversy to remand the 
cause with directions to have tried, by a Jury in the County where 
the land is situated, such issues as may seem best calculated to 
enable the Court below to pronounce its decree. Itis therefore 
unnecessary to attempt a determination of the various and very 
important questions, which in a most impressive and able argu- 
ment of the counsel have been urged. 

There was an objection made to the appeal bond, which, if 
sustainable, would have resulted in a dismission of the appeal. 
The statutes on the subject of such a bond are essentially remedial 
and must be liberally interpreted and applied. The chief object 
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of such a bond is to afford to a creditor, whose demand is adjudged 
or decreed, security and indemnity for the delay and expense of 
prolonged litigation ; and hence it is required to be in double the 
amount adjudged, or decreed. Here the petition avers the land 
lo be worth $20,000; but its actual value is neither ascertained 
nor decreed, whilst the land itself is required to be restored; and 
that remains a permanent security for itself. There is no pe- 
cuniary measure for the penalty of the bond afforded by the decree 
except the costs; the intermediate rents not having been put into 
contest. ‘The omission of the name of an obligor in the body of 
a bond, when it is duly signed by him, although sometimes the 
subject of judicial cavil, forms no substantial objection to it: 
According to a clear and very impressive maxim of the Roman 
Code, which when put in harmony with other important principles, 
should be of universal approbation,—as one binds himself, so shall 
he be bound. His signature sufficiently assures us of his intention. 

Before awarding the issues contemplated, it is proper to declare 
a principle of equity-practice, which in the trial of those issues, 
ought to be observed by the Court and Jury. To the petition are 
appended interrogatories to be answered by the defendants. 
Hirams answered them. In his reply to more than one, after re- 
sponding to the subject of interrogation, he proceeds to introduce 
matter, not introduced in the question; as, for example, he gra- 
tuitously introduces himself as the purchaser of John Berry’s im- 
provement and occupancy. The well established rule is this; that 
what a parly, in answer to discoveries prayed, responds directly 
in reference to the subject of the prayer, or interrogation, it 1s to 
become evidence: The answer is then considered responsive and 
not excursive: But when in the answer, any thing not embraced 
by the prayer or interrogation is obtruded, it is to be disregarded. 
It cannot avail the respondent, unless he has an equivalent allega- 
tion in his pleading and introduces proof aliunde to sustain the 
averment. 

One of the difficulties, that have prevented a decision of the 
cause in this Court, is that the resolution of the Mexican Govern- 
ment of April and August, 1828, referred to in the 32d section of 
the Decree of Coahuila and Texas, No. 272, of March 26, 1834, 
cannot be found to be consulted; and it is hoped the Counsel 
may have access to them on a new trial. 

This cause came on to be heard on the transcript of the Record 
herein in the District Court of Liberty County; and the same 
being inspected and the arguments of counsel heard, because it 
seems to the Court, that sundry issues ought to be sent and tried 
by a Jury, in the said District Court, it is therefore ordered and 
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decreed by this Court, that the decree rendered herein be set aside ; 
that this cause be remanded; that the Court below do submit, to 
the verdict of a Jury, the following issues. 1. To whom did 
John Berry transfer his improvement and occupancy of the land in 
controversy, whether to Campbell Berry, or to the defendant Hi- 
rams; or whether he abandoned theland? 2. What title, if any, 
has the plaintiff to the land; is it fair and valid, or otherwise? 
3. What title to the land has the Defendant Donaho, if any: is 
it fair and valid or otherwise? 4. What effect, if any, had the 
agreement and relation between the defendants, upon the title of 
Donaho? Let thé Court below upon these issues, instruct the 
Jury as to the laws governing the matters involved, and by the 
aid of the verdict proceed to decree finally as to law and equity 
may appertain. It is also considered here, that all the evidence 
heretofore heard by the Court below and sent up in the transcript, 
including the answers of Hirams that are responsive to the inter- 
rogatories to him, be used on the trial of the issues with such 
other oral testimony as the parties may produce. It is farther or- 
dered and decreed here, that the appellants recover their costs in 
this behalf in this Court. Let this revisory decree be certified 
below for observance. 
(Opinion delivered by Judge Hutchinson, and concurred in.] 
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No. I. 
JONES 
US. Appeal from Fort Bend County. 
A. P. NowLanp. 


Nowtanp, by the name 4. P. Nowland, for the use of James 
Perry, administrator of the estate of A. McCoy, sued Jones on his 
note to him for $404 90, bearing interest at 124 per cent. until 
paid. It is copied in the petition—has no date—and there is no 
allegation as to its date or place of origin. As is usual in tran- 
scripts coming here, the papers in the case are copied without 
any introductory matter by the clerk,showing when they became 
of record by being filed in the Court. We are even left to sup- 
pose, that the suit was instituted on or about the 15th April, 1839, 
from the date of the citation. AtApril term, 1839, the defendant 
pleaded—that he did not promise to pay the note as alleged. At 
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the fall term, 1839, the defendant “‘moved to set aside the suit on 
the ground that the defendant had been garnisheed to answer to 
what money he owed to A. P. Noland.” Probably at that term 
he also pleaded the non-profert by the plaintiff of his letters of ad- 
ministration. At the Spring term, 1840, he filed a general de- 
murrer to the petition; at that term the Court overruled the de- 
murrer and gave judgment for the plaintiff for his principal and five 
per cent. interest from July 1, 1838, until paid, with costs. ‘The 
Judge in a separate paper certifies his reasons for overruling the 
demurrer and giving only five per cent. interest; but the testi- 
mony, if any was given, is not certified: and no disposition seems 
to have been made of the pleas and motion to set aside the suit. 
Such is the transcript in review. 

Yet these proceedings occurred before the Legislature had at- 
tempted to give us a jurisprudence better understood by the Courts, 
the bar and the people than that in use, and at a period when the 
country itself was in the process of formation ; so that manifold al- 
lowances are to be indulged. 

We take it for granted, too, that the presiding Judge, in giving 
judgment only to the demurrer, could not have been apprised of 
the other pleas in the case. We also presume there was evidence 
to fix the time and place of the origin of the note and to regulate 
the rate of interest; but we must pass on the record as it is exem- 
plified for our inspection. 

According to the civil law, each party had the privilege of two 
distinct allegations in order to the presentation of the questions of 
law and of fact arising: the petition and the answer and the alle- 
gations corresponding to the replication and rejoinder for the in- 
troduction of new matter of excuse, of avoidance, and the like. 

In practice it was necessary to present matters a limine litis and 
have them determined prior to the introduction of the merits upon 
the facts. In this case this rule was reversed by the counsel. ‘The 
first plea was to the merits; the second plea at a subsequent term 
sought to raise a point of law; and the third, ata later term, ques- 
tioned the legal sufficiency of the whole petition. Profert of the 
letters administrative to the beneficiary in the suit was not even 
proper. The defendant had no right to raise any question as to 
Perry’s authority as administrator. He was not the plaintif. No- 
land, the payee, in whom was vested the Jegal interest, was prop- 
erly suing, and it was immaterial to the defendant for whose use 
he sued. The Court correctly overruled the general demurrer to 
the petition; but the error was in this, that after determining that 
matter, a jury ought to have been called to try the issue of fact. 
Indeed the second and third pleas ought to have been disregarded, 
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stricken from the record, as coming too late. ‘The motion to set 
aside the suit because of the garnishment should have been re- 
jected. Its matter was the proper subject for a plea, or answer in 
chief. 

This cause coming on to be heard on the transcript of the re- 
cord in the District Court of Fort Bend, and it being inspected, 
and the arguments of counsel heard, because it seems to the Court 
here that there is error in the judgment below, it is considered by 
the Court here that the said judgment be reversed; that the cause 
be remanded; that the parties be allowed-to amend their pleadings 
with a view only to have the merits of the case decided; that the 
Appellant recover of the Appellee his costs in this Court, and this 
decision be certified below for observance. 

[Opinion delivered by Judge Hutchinson, and concurred in. | 


No. II. 


WHITING 
US. Appeal from Travis County. 
‘TURLEY. 


Turley sued Slocomb and Whiting for that he, at their request, 
furnished and built for them a fence of 223 pannels at $6 00 per 
pannel; that they in consideration promised to pay him the 
amount, &c. The petition contained another demand in account. 
Slocomb and Whiting were both cited and pleaded in one plea, 
“not guilty, jointly or severally.” It was proved that Turley 
contracted with Slocomb to furnish the materials, &c., at the price, 
not naming in what currency—Whiting not mentioned—the con- 
tract being with Slocomb alone; that at the time Slocomb was 
not Whiting’s partner, but was working for him on hire; that the 
fence was built by Turley; the witnesses varying as to its quality 
and value. It is certified that there was no evidence that Slocomb 
was either the partner or agent of Whiting, or that Whiting had 
any interest in, or knowledge of the transaction. The jury assessed 
$ 204 182 for Turley and found that there was no partnership be- 
tween Slocomb & Whiting at the contract; that Whiting was justly 
bound for the sum assessed; that they had no evidence that Slo- 
comb induced ‘Turley to believe he was acting as agent at the time 
of the contract; and that the contract was made by Slocomb. 
After this verdict, and before reasons in arrest of judgment, Tur- 
ley’s counsel moved the Court to permit him to dismiss as to Slo- 
comb, and to give judgment against Whiting. This motion was 
in writing. ‘Two reasons in arrest of judgment were filed: mis- 
joinder of defendants ; the verdict irresponsive to the issue—con- 
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tradictory of the plaintifi’s allegations—inherently contradictory 3 
and that there could not be judgment against Whiting. The 
Court allowed the noli prosequi moved, and gave judgment against 
Whiting. He appealed. The counsel for the appellant insists it 
was error not to have sustained the reasons in arrest of judgment, 
and that there was no evidence on which to charge the appellant ; 
and the counsel for the appellee contends that the verdict respond- 
ed to the allegations; that the nolo prosegui was correct, and the 
judgment good. It was a favorite object of the Constitution to 
have introduced the body of the English Common Law as being 
in the language of our people and a code to which mostly they 
had been accustomed. It was at length introduced so far as con- 
sistent with the Constitution, our statutes, condition and institu- 
tions; but the act of adoption was concurrently qualified by ano- 
ther, abolishing the Common Law system of pleading and requir- 
ing suits to be by petition and answer as theretofore; thus, on the 
subject of the pleadings, leaving us to find principles and criteria 
in a language generally unknown to us. Now at Common Law 
a civil prosecution embraces various parts or divisions. First, the 
process and bail, then the pleadings, then the postea including 
trial, then the judgment, the execution and the appeal, or writ of 
error. The pleadings are only the graphic allegations of the 
parties in order to the decision of the questions of law and trial of 
the matters of fact arising. It must be plain to every one that we 
are constrained for the reasons given, to confine the last named 
statutory provision to a strict interpretation ; and hence the written 
averments of the cause of action, of the defence of what pertains 
to a presentation for determination of the matters in controversy, 
and those only, are not to be regulated by the Common Law, but 
referred to the doctrines and jurisprudence coming to us through 
Coahuila. Herein we must obey the legislative will and endure 
as long as we may the constant perplexities that in consequence 
annoy and delay us at each step. 

Among the principles of the Common Law as understood and 
practiced at its introduction, and not discarded as pertaining to the 
pleadings, are those governing the form, the parties to the action 
and the proceedings of the petition and answer. 

In regard to the form, this was clearly an action at law to have 
compensated in damages a breach of contract, and not a remedy in 
chancery for the redress of infracted equitable rights. If the lia- 
bility was joint it was incumbent on the plaintiff below to sue all 
who were liable to him. If the contract had been joint and seye- 
ral, he might have sued any one or all. Ifthe defendants had 
been partners, he might have sued such of the partners as were 
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known to him, and the non-joinder of a dormant or unknown 
partner could only have been the subject of a plea a limine. Slo- 
comb and Whiting were here sued, not as partners, but as indi- 
viduals on an assumed joint liability. This was an election by 
Turley of defendants from which he could not recede. He was 
bound to know for whom he furnished the materials and did the 
work and to whom he gave credit, there being no partnership 
trusted. Even in the instance of a joint and several liability, hav- 
ing made the election of whom to sue, he must abide it. The 
action being ex contractu, he could not, in England, discontinue as 
to either of several sued, until process of outlawry; and here when 
that proceeding would not comport with our polity he could not 
discontinue, until after the return of at least one (perhaps two) cita- 
tions non est inventus. But in all actions on contract where seye- 
ral are sued and are arrested or cited, they are brought mto Court, 
and it is incumbent on the plaintiff to make out a case to charge 
them. This is the general rule, to which there are the exceptions 
of infancy, coverture, &c. 

It is otherwise in actions ex delicto, for obvious reasons. How 
far our Statute of amendments may relax these principles of the 
Common Law it is not material now to decide. It allows all amend- 
ments in the proceedings, before verdict, that shall seem necessary 
to reach the merits between the parties. Whether in its utmost 
extension as a remedial provision, it may before verdict allow a 
defendant mis-impleaded to be dismissed, or a new defendant in- 
troduced, we do not here determine. We all concur that in this 
case the discontinuance, after verdict, was a discontinuance of the 
action. ‘The jury found that the contract was with Slocomb ; he, 
therefore, was clearly chargeable. If, too, Whiting was liable, as 
found, the plaintiff’s case. was made out, and he ought to have 
proceeded to judgment against both; but in regard to him the 
verdict is uncertain and unsatisfactory. It finds, what is in con- 
flict with the conclusion, that he is liable—that he was not Slo- 
comb’s partner—that Slocomb’s agency (if there was an agency) 
was not disclosed, and that the contract was with Slocomb.— 
Changes of parties in Chancery depend on reasons arising out of 
the peculiar jurisdiction of that Court; as for instance it is one of 
its principles, that having cognizance of one branch of a transac- 
tion it will take jurisdiction of the whole, and call before it all 
persons concerned, so as to determine the whole at once and 
finally, thereby preventing multifarious and vexatious litigation. 

It may be proper to notice passingly the provision in the statute 
requiring the District Judge to proceed in the first instance to try 
the cause as at law, and if he cannot succeed in the effort, then to 
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ascend the wool-sack and chancel it! A volume might be filled 
with disquisitions npon the meaning and scope of the provision. 
An hundred judges, in almost any conceivable case, might differ 
in some degree as to its interpretation and exact function. Possi- 
bly it may mean this, that in the development of what are to be 
adjudicated in the cause, if the judge consider them as more pro- 
perly determinable according to the course and powers of a Court 
of Chancery, he may allow the pleadings and parties to be so 
changed as to accomplish the object; but if so, still there ought 
to be put on record his order for the change, so that if illegal or 
improvident, it may be revised: uniformity in the application of 
the act is impossible. The exertion of the undefined power given 
is dangerous, because by the transition from the common form the 
trial by jury is so far evaded, as to leave its intervention to the op- 
tion of the Judge. In this case there was no resort to this statute. 
The case is still where it began at law; and the noli prosequi can- 
not be repaired. 

We all concur that there was no sufficient evidence on which 
to support the judgment against Whiting. It must be totally re- 
versed. 

[Opinion delivered by Judge Hutchinson, and concurred in. | 


No. IYI. 
Wittiam HART 
US. > Appeal from Bowie County. 
Aveustus W. Kine. 

This is an appeal from a judgment of the District Court of 
Bowie County, rendered at the fall term of said Court in the year 
1841. The suit was instituted by the plaintiff Hart against the 
defendant King upon two promissory notes, executed by the de- 
fendant’s testator in his lifetime to the plaintiff At the trial term 
of the Court, the defendant, by his counsel, entered the plea of 
nil debet, and immediately thereafter filed a general demurrer to 
the plaintifi’s petition, upon which the following judgment was 
rendered. ‘* This cause coming on to be heard on demurrer, the 
defendant craved oyer of the notes, which was refused by the 
plaintiff. ‘The cause was then heard on demurrer, which demur- 
rer was sustained by the Court. It was therefore ordered, &c.” 
It is difficult to discover upon what grounds the demurrer to the 
plaintifs petition was sustained, unless they may be explained by 
the bill of exceptions in which is contained the following sen- 
tence: ‘* The defendant verbally craved oyer of the plaintiff the 
notes upon which the suit was brought, which was refused by the 
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plaintif. Whereupon the Court ordered that unless plaintiff 
would comply with defendant’s request aforesaid, the demurrer 
should be sustained, which was accordingly sustained.” 

The only reason ened by the District Court for rendition of 
judgment upon the demurrer is the plaintiff’s refusal to the defen- 
dant of oyer of the notice, upon which suit was brought. The re- 
fusal to give oyer of the notes, after issue-joimed on the part of the 
plaintiff, is sustained by the law, whilst the judgment on demurrer 
iS erroneous. 

The demand of oyer is a species of pleading, and should be | 
made before issue joined—otherwise the Court should permit the 
cause to go to the jury, or give judgment for the plaintiff if the 
defendant waive a jury. In this case the District Court might 
have overruled the demurrer and required the defendant to go into 
trial under his plea of nil debet ; when the plaintiff would produce 
the notes as’evidence of the indebtedness of defendant’s testator. 
This course would give the defendant all the advantage which he 
could have gained by a demand of oyer at the proper stage of the 
proceedings. 

The Common Law has long since settled, that oyer of an agree- 
ment, note, or other instrument, not under seal, cannot be craved ; 
and if the defendant improperly demand it, the plaintiff should be 
allowed to proceed as if no such demand had been made; but 
where the Court may deem it necessary, it will, before issue joined, 
by analogy of the doctrine of oyer, order that the plaintiff permit 
the defendant to have an inspection, and copy of the instrument 
sued upon. 

If the District Court had given an order to the plaintiff to pro- 
duce the notes for the defendant’s inspection in the present case, 
before an issue was rendered and accepted, the Appellate Court 
would not have questioned the exercise of a discretion which 
might have directed such order. 

The Court cannot discover from any inspection of the record 
any legal ground, upon which judgment should have been render- 
ed by the District Court forthe defendant upon his demurrer to the 
plaintiff’s petition, or for the order that the defendant should have 
oyer of the notes sued upon at the time of the demand. 

It is therefore of opinion that the judgment of the District Court 
of Bowie County is erroneous, and that the same be reversed, and 
that the cause be remanded for further trial upon the merits. 

[Opinion delivered by Judge Jones, and concurred in. | 
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No. IV. 
FULTON ? 
US. ( Appeal from Red River County. 
CRADDOCK. \ 


Craddock the plaintiff, in the Court below, brought his action 
against Fulton, as the surviving partner of the firm of Cravens and 
Fulton, to recover the value of a quantity of corn, which he charges 
in his petition was fraudulently obtained by the firm of Cravens 
and Fulton from one Tomlinson, by collusion with him whilst ac- 
ting.as Craddock’s agent to sell the corn. 

The fraud alledged is that Tomlinson was individually indebt- 
ed to the firm of Cravens and Fulton, and for the purpose of se- 
curing the payment of their debt, they purchased, contrary to law 
and good conscience, the corn of Tomlinson, knowing it to be the 
property of the plaintiff Craddock. This cause was reversed at 
the last term of the Court on an Appeal taken from the District 
Court of Red River County, mainly on the ground that the facts 
upon the record did not in our opinion justify the Jury in finding 
a verdict for the plaintiff below. 

It is again brought here by Fulton, as the surviving partner of 
the firm, in order to reverse the case and set aside a second verdict 
in favor of Craddock. 

Upon an inspection of the record and looking into the testimo- 
ny, we find the proof although contradictory, to be somewhat 
stronger in support of Craddock’s right to recover; under such 
circumstances the Court will presume (especially after several ver- 
dicts) that the Jury, who are the proper triers of the facts have 
found correctly; we cannot therefore disturb the verdict. This 
is required by the genius and spirit of our laws: if it were other- 
wise, Courts might render Juries useless, and usurp the power of 
ascertaining facts which according to the principles of the Consti- 
tution belong to Juries in a Court of law. 

The bill of exceptions taken in the case presents two other ques- 
tions for our determination. 

lst. Was the motion to continue the case properly overruled 
by the judge below? 

2d. Was the instruction asked for to the Jury properly refused ? 

Upon the first point in looking into the affidavit for a continu- 
ance and examining the facts there set forth, we do not find such 
an abuse of the legal discretion given to the District Judges to 
continue causes, as to raise the question whether this Court will 
interfere in such cases or not. 

Upon the second point the defendant’s counsel oe the Court 
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to instruct the Jury, that as the plaintiff had not prayed for any 
specific relief in his petition, that he could not therefore recover 
against the defendant. The petition after stating the cause of 
action concludes, “to ihe damages of the plaintiff five hundred 
dollars, and therefore he brings his suit &c.”” 

This, we deem, in the present form of action quite sufficient. 
At all events the objection came too late-after the cause had been 
submitted to the Jury. 

The Court therefore, in refusing the instruction asked for, de- 
cided correctly. 

The judgment must be affirmed. 

{Opinion delivered by Judge Baylor, and concurred in. | 


No. Y. 


Hyram SADLER 
US. Appeal from Red River County. 
LINDLEY JOHNSON. 


This case has been twice decided by the tribunals authorized by 
law to decide cases, where “ persons cannot agree to a division 
line of any land which has never been surveyed agreeably to law.” 
After a deliberate investigation of all the facts contained in the re- 
cord, we are Unanimously of opinion that the judgment of the Court 
below shall be affirmed. 


{Opinion delivered by Judge Ochiltree, and concurred in. | 


No. VI. 


WiLLiaM BUTLER 
VS. È appesi from Red River County. 
Wiztiiam Moreton. 

This is an appeal from Red River County. It was a contest 
between the parties as to the right of location to a tract of land 
originating under the 17th section of the Land Law. It was first 
tried before a justice of the peace and six jurors. It was then ta- 
ken by certiorari into the District Court. In both instances the 
Appellee was there successful. 

No bill of exceptions accompanies the record—no principles of 
Jaw are involved—it is purely a question of fact; and although the 
testimony which is presented to us is neither conclusive nor satis- 
factory,—we are unwilling to disturb the verdict. The judgment 
of the Court below conforms to the verdict. Let it be affirmed. 


[Opinion delivered by Judge Jack, and concurred in. | 
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No. VU. 
B. M. BALLARD 


OS. Appeal from Red River County. 
J. H. ROGERS AND J. J. Warp. 


This is an appeal from the decree of the District Court of Red 
River County. J. H. Rogers, one of the Appellees, had recovered 
judgment on a promissory note against the Appellant, B. M. Bal- 
lard, and J.J. Ward, the other Appellee in this case. On the ren- 
dition of the judgment, the Appellant B. M. Ballard applied to the 
Judge of the District Court, setting in chancery, for a writ of In- 
junction to restrain the issuing of execution on said judgment; the 
prayer of complainant’s petition was granted; but on demurrer 
being filed by defendant, the same was sustained by the Court, the 
Injunction dissolved, and the complaint of petitioner dismissed. 
From this decree the plaintiff has appealed to this Court. 

Our deliberations and decision will be confined to the matters 
directly involved in the appeal. The duty is not imposed on us 
of laboring through the mass of improprieties and irregularities, in 
which the proceedings, previous to the complainant’s bill in chan- 
cery, are involved. Were we-disposed to censure, sufficient mat- 
ter of reproof would be furnished from the record after the institu- 
tion of the suit in equity. We waive, however, the reprehension 
which might properly be bestowed on some portion of the pro- 
ceedings in this case, and limit ourselves to the discussion of the 
grounds of appeal. 

The petition of the Appellant, praying for a writ of injunction, 
has been attentively considered by this tribunal, and we are of 
opinion that the matters contained therein are not sufiicient to au- 
thorize the issuing of the extraordinary writ of injunction. The 
petitioner does not alledge that he was deprived of the opportu- 
nity of making his defence, or that his defence was of such a na- 
ture as to be inadmissible in the Courts of Common Law. Nor 
does he alledge or show any matter whatsoever, which could pos- 
sibly justify the Court of Chancery in interfering with the judg- 
ment of a Court of co-ordinate jurisdiction. 

We are of opinion therefore that there was no error in the de- 
cree of the District Court sustaining the demurrer to the Appel- 
Jant’s bill of complaint; and it is ordered, adjudged and decreed 
that the judgment of the Court below in this case be and the same 
is hereby affirmed. 


[Opinion delivered by Ch. Justice Hemphill, and concurred in. ] 
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No. VIII. 
RoperTt HAMILTON 


VS. ¢ Appeal from Red River Co. 
A. H. McKensiz. 

The Appellee recovered judgment against the Appellantzat the 
fall term of the Court in the year 1840. No notice of appeal was 
given at the term of the Court, and no bond filed according to 
the requisition of the law. The Appellant, who was the defend- 
ant in the Court below, made application for a writ of injunction, 
which was accordingly issued; but at the Spring term of the 
Court in the year 1841, the injunction was dissolved and petition: 
dismissed for want of equity in its averments. At that term of 
the Court a motion was made to set aside the judgment rendered 
on the common law side of the Court at its former term, and for 
a new trial on various grounds. The motion was overruled, and 
from an instrument under seal, which was doubtless intended for 
an appeal bond, this Court is authorized to conclude that an 
appeal was taken. | 

The first question which presents itself is whether the Court 
has jurisdiction of the cause. 

The motion for a new trial was not made at the term when 
judgment was rendered, but at a subsequent session of the Court. 
From the examination of the provisions of our laws in relation to 
new trials, we are satisfied that the motion therefor must be made 
before the rising of the Court at which judgment has been given. 
We are therefore of opinion that no appeal having been taken 
within the terms prescribed by law, we cannot take into consider- 
ation any of the various matters presented on the record, and that 
the case should be removed from the docket, and it is accordingly 
so adjudged and decreed. 


| Opinion delivered by Chief Justice Hemphill, and concurred in.] 


No. IX. 
A. H McKensiz 
DS. ? Appeal from Red River Co. 
Rosert HAMILTON. 

The petition in this case is addressed to the Judge acting as 
Chancellor, and contains in substance the following averments: 
<“ The Appellant, McKensie, upon a certain contract or agreement 
entered into between himself and Hamilton, made an assignment 
to Hamilton of his head-right certificate of one-third of a league 
of land, which agreement is as follows: ‘Agreement entered into 
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between A. H. McKensie on the one part and Robert Hamilton 
on the other part, witnesseth, that said McKensie agrees to let 
said Hamilton have his head-right certificate of one-third of a 
league of land to locate on Red River, for which said Hamilton 
is to let said McKensie have the same quantity of land out of 
claims to be located by Allen Urquart out on or near the Cypress, 
he, the said McKensie, paying his portion of expense on the 
same. Said McKensie is to have choice of either end of the 
largest claim sent out.’ This agreement is dated the 28th of 
May, A. D. 1838. Hamilton, by the assignment, became pos- 
sessed of the certificate mentioned, and procured it in the month 
of August of the same year, to be located upon lands situated in 
Red River County and bordering on the Red River. Hamilton 
has ever since, that is to say, from the month of August, A. D. 
1838, up to the Spring term of the District Court for the County 
of Red River, (at which the petition of Appellant was filed,) en- 
joyed the possession of said land, covered by said head-right cer- 
tificate of McKensie. Hamilton has never located, or caused to 
be located in his behalf, any lands out on or near the Cypress, but 
after obtaining the certificate of McKensie, withdrew from the 
hands of Urquart the claims referred to in his agreement with 
McKensie, and has otherwise than as contemplated by said 
agreement disposed of them. His negligence, in perfecting the 
agreement, has not only deprived McKensie of obtaining his land 
in an eligible portion of the country, but of all equivalent or com- 
pensation whatever for his head-right certificate. The bill or pe- 
tition concludes, that by reason of the fraudulent conduct of Ham- 
ilton, the agreement should be cancelled, the agreement annulled 
and the certificate restored, as well as that the land, by virtue of 
the same located and surveyed, should be adjudged to be the 
property of the complainant.” 

The defendant Hamilton, by attorneys, demurred to the petition 
or bill of the complainant and set forth as grounds for so doing, 
the following causes. 

ist. The bill does not declare that complainant ever tendered 
his portion of the expense as per agreement. 2d. The bill shows 
McKensie to have had his remedy at law; and 3d, that a venue 
is not sufficiently set out; concluding with a prayer for judgment. 

The demurrer was sustained and bill dismissed; from which 
judgment of the Court below the complainant appeals. 

It is unnecessary for the Court at this time to enter into a defini- 
tive construction of the argument between the parties to this suit ; 
we have only to say that as regards the first exception to the bill, 
in the demurrer suggested, by reference to the contract or agree- 
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ment it will be observed, that no gender was contemplated, until 
the services were performed by Hamilton, to wit: the location of 
the lands on the Cypress; and the bill declares those services as 
yet unperformed. ‘This objection to the bill is therefore invalid. 

Upon the second cause of demurrer we would remark, that the 
fact of the fraud being such as might well form the subject for 
compensation by damages before a jury is not sufficient answer to 
a bill in chancery, praying for relief by the remission of a contract. 
This we conceive to be a point well settled both in England and 
the United States; for as the Court remarks in the case of Bogus 
executor vs. Grundy, 3 Peters, 210, “ The law which abhors 
fraud does not permit it to purchase indulgence, dispensation or 
absolution.” In the opinion of the Court the allegations of the 
bill, if proved or confessed, are declaratory of fraud, and a fraud of 
that character which would justify the interference of a Court of 
equity; whether the specific judgment prayed for by the complain- 
ant could well be founded upon them, is a question which ` we are 
not now called upon to decide. 

The third and last point taken in the demurrer is “ that there is 
not a sufficient venue set out.” ‘The suit was commenced in the 
County of Red River, and it was brought as well for the recission 
of the agreement, as to validate an equitable right to, and obtain 
possession of the land. By reference to the bill it will be seen, 
that the land is described as lying and being in the County of Red 
River. The 5th section of the act defining the powers and juris- 
diction of the District Court, passed December 22d, 1836, T. L. 
vol, 1, 194, declares “ that no individual shall be sued other than 
in the County of his residence,” with various exceptions; one of 
which is in the language of the statute, ‘Where land is the object 
of the suit.” The venue is only to give the Court jurisdiction, so 
far as the exercise of the same is confined to a particular territory. 
This bill is filed before “ the Honorable John M. Hansford, Judge 
and Chancellor of the District Court for the Yth Judicial District, 
next to be holden at Clarksville, within and for the County of Red 
River’? This we conceive to be entirely sufficient. 

We are unwilling owing to the unsettled practice in the coun- 
try both at law and in equity as regards demurrers, by this decree 
to determine, that the demurrer filed in this case was intended by 
the appellee to be a confession on his part of all the allegations in 
the bill, (And we would remark that parties, pleading to any pe- 
tition at law or in equity filed against them, should at once file 
every matter either of law or fact which they may deem necessary 
to this defence; and it will hereafter be the practice of this Court 
to proceed as if such had been the case in the Court below. We 
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are compelled to the adoption of this rule, to prevent the otherwise 
great delay in the prosecution of suits to final judgment.) We 
are therefore of opinion that the judgment of the Court below 
should be reversed, and the case remanded for further trial—the 
appellee having the privilege of answering further to the allega- 
tions of fact contained in the bill, And it is hereby so ordered 
and declared. 


[Opinion delivered by Judge John T. Mills, and concurred in. } 


No. X. 

REPUBLIC or TEXAS > 
US. > pel from Red River County. 

Wittiam Youne. S 

William Young, the appellee in this case, in the year A. D. 1838, 
applied to the Board of Land Commissioners for the County of 
Red River, for a certificate of head-right for one league and labor 
of land, and obtained the same; which certificate the investigating 
Board of Land Commissioners, appointed by an act of Congress, 
passed January, 1840, condemned as fraudulent; from this deei- 
sion Young appealed to the District Court, and there prayed that 
the judgment of said investigating Board might be reversed, and 
that a certificate be issued to him for one league and labor of land. 

The petition of the appellee, in order to sustain his claim to the 
land, contains the necessary and usual allegations required by the 
Statute; denies all causes of forfeiture, &c.; and among other 
things avers that Young in the month of November, in the year 
A. D. 1835, being a married man and the head of a family, was a 
resident citizen of the State of Mississippi: that he was there 
possessed of real and personal estate: that he sold all of the for- 
mer and so much of the latter as he could not with convenience 
transport, with the intention of becoming a resident citizen of 
Texas; that in the month of February, 1836, he arrived in the 
County of Bowie in said Republic, where he determined to domi- 
ciliate himself: that he remained in said County from February, 
1836, until the middle of the month of March of the same year, 
when he returned to the State of Mississippi for the purpose of 
removing his family to the said County of Bowie, and returned 
with them to said County in the month of November, 1836. 

That during the time of his absence from the State of Missis- 
sippi until his return, (to wit:) from the month of January, 1836, 
until the month of October of the same year, the family of the 
said petitioner were visiting their relations, and had no other home 
than that of the said Young; that he considered Texas his home 
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from February, 1836, until the present time. Upon an issue 
joined traversing the facts, the jury gave Young a verdict, and a 
judgment was rendered thereon in his favor in the Court below, 
from which judgment the Republic appealed. 

The question for our determination is, could Young from the 
foregoing statement of facts be considered as residing in Texas 
on the day of the Declaration of Independence, as the head of a 
family, so as to entitle him, within the provisions of the Constitu- 
tion, to his head-right for one league and labor of land. 

The Jury having found for the petitioner, we are authorized to 
conclude that the facts are as stated by Young: that he was in 
the Republic as a resident citizen on the day of the Declaration of 
Independence; that he arrived in it a short time before that event- 
ful period and left for Mississippi shortly thereafter, with a view 
of bringing his family on to Texas. These facts being established, 
we think that the petitioner, both by the Constitution and the 
law as it then existed, is entitled to land as a headright claimant. 

Tt was contended in argument that as Young was in the Re- 
public so short a time before the Declaration of Independence, 
and having quitted it immediately thereafter, he could not be con- 
sidered as domiciliated in Texas and therefore ought not to have 
the land claimed by him. The question of domicil is often a very 
delicate and nice one. In consulting the authorities, however, 
on this point, we find one of the rules as to domicil to be this: 
It is of no consequence in such a case how short his residence 
may have been, for it is the fact coupled with the intention that 
settles his domicil. And here the Jury have substantially found 
both; that Young was not only a resident citizen of the Republic 
on the day of the Declaration of Independence, but that he was so 
at that time with the intention of remaming, (animo manendi.) 
This made Texas instantaneously his place of domicil. He was 
therefore entitled to land as an emigrant: and the only remaining 
question is, to what quantity; as his family was at that time in the 
State of Mississippi, without any fixed habitation. Mr. Justice 
Story, in his fourth rule on this subject states, (page 44, Conflict of 
laws,) “that a married woman follows the domicil of her husband.” 
This results from the general principle that a person, who is un- 
der the power and authority of another, possesses no right to 
choose a domicil. The absence therefore of the wife at the time 
alluded to, especially as she had no fixed home in the State of 
Mississippi, could not effect the petitioners right as to the quan- 
tity of Jand he was entitled to by the Constitution and Law then 
in foree. From thesé considerations, coupled with the fact that 
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Young has ever since remained with his family in Texas, we are 
of opinion that the judgment ought to be affirmed. 
[Opinion delivered by Judge Baylor, and concurred in. ] 


No. XI. 
THompson, Morron and PAYNE 
US. È et from Red River County. 
Witey Harrison. 


This was an action brought in the District Court by Harrison, 
administrater of Joseph ‘Thompson, against the defendants in the 
Court below, to recover eight hundred dollars, upon a note exe-. 
cuted by them and made payable to Wm. Walker, and by Walker 
endorsed to plaintiff’s intestate. The defendants pleaded failure 
of consideration and alledged ‘“‘that the note sued on was given as 

„a Wager upon the election of a member of Congress.” The Jus 
| ry found for the plaintif. The statement of facts shews, ‘‘that it 
| was admitted by the plaintiff, that the consideration was a bet 
won upon a County election for members to Congress.” It was 
also admitted on both sides “that the parties to the note were all 
citizens and freeholders of the County.” The Court instructed 
ihe Jury ‘that the consideration was sufficient in law to entitle 
the plaintiff to recover. That betting upon an election was an 
exercise of judgment and mot so manifestly contrary to public 
policy as to authorize the Courts to declare it so!”? To this charge 
of the Court to the Jury the defendants excepted. 

We have examined the authorities cited by appellants, and 
abundant others are to be found establishing the principle, that 
contracts of this kind are contrary to good morals, and against pub- 
lic policy. 

Vide Pothier on Obligations, Appendix 2d vol. page 6. Term 
Reports, 1 vol. page 56,60. Allen vs. Heam, lth Johnson, page 434. 
Mount and Wardell vs. G. and R. Waite. 

The judgment of the District Court must be reversed. 

[Opinion delivered by Judge P. C. Jack, and concurred in. } 


No. XII. 
A. C. Horton 
VS. Appeal from Matagorda Co. 
R. Jones. 


It is not necessary farther to state the case, than that Horton 
fled his bill to enjoin a judgment obtained by Jones against him. 
Jones answered, denying the equitable matters contained in the 
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bill; but not reserving exceptions by way of demurrer to any 
insufficiency in the bill, in not laying a ground for equitable 
interposition, by showing causes that prevented defence at law. 
The answer simply negatives the facts constituting the equity in 
chief and puts no grounds of demurrer. 

The answer was filed a few days before the term at which the 
case was decided, and plainly too late to enable the plaintiff to get 
the witnesses in the same County, or the depositions of more dis- 
tant witnesses in support of the bill, and in opposition to the 
answer. We do not go so much on the affidavit for a con- 
tinuance; for we have not yet decided whether the refusal of a 
continuance may be assigned for error; but the affidavit evinces 
the wish of the plaintiff to have the case to staid over in order to 
proof, and it were due to justice to permit it. 

When an answer is perfectly responsive to a bill for injunction 
and in negation of its equity, it is proper to dissolve the injunc- 
tion; but then the judgment—plaintiff must be required under the 
statute to give a refunding bond, if the complainant wish the bill 
to stand over as an original bill. Here the case ought to have 
been continued to enable the plaintiff to prove, if he might, the 
matters of his bill denied by the answer, and the respondant should 
have been ordered to give the refunding bond as a condition pre- 
cedent to obtaining the benefit of his judgment at law. Let the 
decree be reversed and the cause be remanded, with permission to 
the parties to take testimony. 

[Opinion delivered by Judge Hutchinson, and concurred in.] 


No. XIII. 


Stoo & BYRNE 


VS. S Appeal from Matagorda Co. 
PowWELL & OTHERS. 


This is a voluminous case terminating in one question, arising 
upon the act regulating attachments of January 28th, 1839. 

On the 23d February, 1839, the appellants as a mercantile firm 
filed their petition, alledging that Powell, on the 24th January, 
1837, made three promissory notes to Foster, due at 60, 90 and 
120 days, for sums that amounted in principal to $3962 13; that 
they were endorsed by the payee to the plaintifis, who deposited 
them in the Commercial Bank of New Orleans for collection: that 
at their maturity respectively, due diligence through a Notary was 
exerted in order to charge the maker and endorser, the evidences 
whereof are exhibited; that at the time of suing, Foster the en- 
dorser was itinerant, without domicil, but then in Matagorda Bay, 
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with goods enumerated on board the Scheoner Texas, part of 
which goods were in the possession of Belknap, a citizen of that 
County, who had colluded to alter the manifest of the goods or 
ship, so as to make them appear to be his; and praying that 
Powell, Foster, Belknap, with Shackelford the master of the 
Schooner, should be impleaded ; presenting interrogatories to the 
two latter persons ; ‘that an attachment should be issued; that the 
defendants should be decreed to pay the amount, &c. Byrne, one 
of the plaintifis, on the same day (February 23, 1839,) made af- 
fidavit as the basis of the attachment against the goods, and gave 
2 bond, with a surety, payable to all of those impleaded, with 
condition substantially conforming to the bond prescribed in the 
statute referred to. i 

On the same day citations were issued, all of which were served ; 
and an attachment against Foster’s estate was also issued, and on 
the day following was levied. On May Sist, 1839, Foster reple- 
vied the goods by giving bond of that date to both plaintiffs in the 
penalty of $8000. At October term, 1840, the bond to prosecute 
the attachment was quashed and a new bond ordered to be given, 
nune pro tunc; and the exceptions taken to that action of the 
Court shows that the ground assumed for quashing, was, that the 
bond was not given alone to the actual defendant, Foster. There 
was a motion to quash the attachment but it was overruled. On 
the 16th October, 1840, the new bond required was given by 
Byrne as principal, with a surety in the penalty of $8000; pay- 
able to Foster, his heirs, &c., and to be void on condition such as 
is prescribed in the attachment law. On the 6th October, 1841, 
and on the 7th and 11th days of that month successively, the 
Court below quashed the last bond, on the ground that it was not 
signed by all the plaintiffs; from which they prayed an appeal. 
The attachment was quashed for want of sufficient bond; and it 
was decreed that the plaintifis should recover of Powell and Foster 
the amount of the notes with interest on each, from their maturity 
with costs. The only question raised in the Court below or pre- 
sented on the brief of the counsel for revision here is, whether the 
District Court erred in quashing the last bond ? 

‘The suit originated at a period when the Spanish Law, based 
on the civil law, was im force here; and it is manifest from the ver- 
biage of the attachment and of both bonds, that the act concerning 
attachments, of the 28th January preceding, was promulgated at 
Matagorda and was before the counsel of the plaintiff at the filing 
of the petition. 

It will be recollected too, that the principles of the English 
jurisprudence regulating the course of civil prosecution, and sepa- 
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rating the ordinary from the extraordinary form, had not been in- 
troduced. The Court had cognizance of the subjects or matters 
of the complaint; and as the parties have stirred no other question 
here, we may proceed singly, and at once to enquire, was the last 
bond valid under the attachmentlaw? We think it a and that 
the Court below erred in quashing it. 

The enquiry leads us into an examination of the Srst ‘bond, and 
the disposition made of it. By the law existing when it was 
given, a plaintiff might implead all the persons connected with the 
transaction, and was not put on the strict rule of the Common 
Law requiring that in an action ex contractu, only those bound or 
liable should be sued, and those too, liable in the same degree. 
Here as well the maker as the endorser of the notes were sued ; 
and so were Belknap and Shackleford upon alledged interest in 
the goods of Foster, or fraud and collusion with him concerning 
them. We are therefore not prepared to say that the first bond 
was such, as afforded the principal defendant, Foster, no available 
security. Indeed we believe that in view of the law then prevail- 
ingit was a valid security; so that although the Court below 
erred in quashing it, there was no error in the refusal to quash the 
attachment; and as the security required by the defendant, Foster, 
was afforded by the new bond ordered by the Court, he ought to 
have been contented with it, especially if in all other respects it 
conformed to the requisitions of the attachment act and was such 
as his motion recognized as good. It is true, as urged by the 
appellee’s counsel, that attachment laws whose operation is in 
rem, being mostly ex parte, should receive a rigid interpretation, 
and should not be applied to cases not within their plain and 
obvious meaning. It is also true that at Common Law one part- 
ner cannot bind his associate without his consent, by signing the 
associative name to a seal; for in that case, only he who signs is 
bound. And though this rule did not apply to the bond in ques- 
tion, it may be conceded that the name of Byrne, as in favor of 
the obligee, did not in any degree bind Byrne’s partner. By the 
act, however, the party or his agent, attorney or factor, might take 
the oath required to obtain the attachment; and if the agent, 
attorney, or factor might make the affidavit, assuredly one of the 
plaintiffs might make it. So, too, withthebond. It was allowed 
to be given by the plaintiff, his agent, attorney or factor; and if it 
was sufficient for a third person as agent, attorney or factor to give 
it, was there, or can there ever be any reason why one of the plain- 
tiffs should not giveit? What was the object? To furnish the 
adverse party a collateral security that should be sufficient. It 
could never be pretended that either of the obligors could ever urge 
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as an objection to a recovery on the bond, that the partner of the 
principal obligor was not joined. In Cayce vs. Curtis and Cayce 
vs. Horton, &c., January, 1841, we decided that a seal was not re- 
quired to render an instrument, given as a statutory bond, obliga- 
tory, previous to the introduction of the body of the Common 
Law; and that as the party had chosen to bind himself, so he 
should be sound. Holding it proper to give a strict construction 
to the act, we yet consider that under its third section if either or 
any of several plaintiffs executes a good and formal bond, with 
suficient surety or sureties, it is a security by the plaintiffs, although 
all of them do not sign as principals; and is as available a statu- 
tory security as if given or furnished by an agent, attorney or fac- 
tor. Foster had been cited, had replevied the goods attached : 
and as the object of the process was to bring him into Court or 
reach his property, it was too late to move to quash the attach- 
ment at the term next after the return term. The statute author- 
izes a plea in abatement, and that ought to have been filed at the 
first term. A motion to quash is indeed in the nature of that plea 
and ought to be made with equal diligence. We are not prepared, 
liowever, to say that if a plaintiff in an attachment case is pre- 
pared and offers to give such bond as the Court may require for 
the perfect security of the defendant, and if this be done previous 
to the decision of such motion or plea, it ought not to be received. 
The current of modern decisions seems to allow it to be done 
generally, because the object of the bond is to secure collaterally 
the obligee, and because there should be but one suit, if possible, 
on the same demand or complaint. If a defendant in an attach- 
ment be not cited, we should proceed with strictness and vigilance 
for his security. 

The Appellants, therefore, on these principles, must be restored 
to their rights under the levy of the attachment and replevy bond ; 
but as the case has not been tried on a plea to the merits, but has 
been decided erroneously in part below on preliminary questions, 
the judgment must be set aside and the cause remanded. We 
will not omit noticing that in the judgment rendered, it was par- 
ticularly proper not to compound the interest, but to give judgment 
for it from the dates of the maturity of the notes, respectively, un- 
til payment. : 

[Opinion delivered by Judge Hutchinson. ] 

Concurred in by Chief Justice John Hemphill, Judge R. E. B. 
Baylor and Jobn T. Mills. Judges R. Morris and P. C. Jack 


dissenting. 
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No. XIV. 
SELKIRK 
US. ` Appeal from Matagorda County. 
Berts & Co. 


Betts & Co. made their note to McLellan of November 2, 1839, 
payable at one day. After maturity it was assigned to Selkirk, 
having credits on it, reducing it to $178 16. ‘The assignee sued 
the makers to recover that residue. They pleaded payment be- 
fore suit, without stating to whom. The Court instructed the 
jury that a set-off or failure of consideration was a good defence 
against the assignee suing on a note assigned to him after its ma- 
lurity: and that in regard to any promise, made to the assignee 
after transfer, to pay the note to him, it was a new contract on 
which he should have sued, so that the testimony on that score 
should be disregarded. The jury found that the makers were en- 
titled to a set-off, at or before the transfer of the note, to $208 13, 
but that after transfer they promised the holder to pay the note. 
The judgment on this verdict was for the costs of the defendants. 
Without noticing specially the points presented on the brief of the 
learned counsel, we will state the principles we think applicable to 
the case. The act of 1840, concerning negotiable instruments, 
discounts, and sets-off, should not have been consulted as the rule 
of decision. Legislation affecting rights cannot be retrospective, 
though enactments changing remedies may be enforced upon pre- 
existing rights. The rights of these parties were and still are de- 
terminable according to the civil law; because the note and evi- 
dences of payment or set-off on the transcript seem to have arisen 
prior to the act mentioned, and to that introducing generally the 
English Common Law. : 

The suit was well brought on the note. It was not necessary 
for the plaintiff to have noticed any subsequent promise of the ma- 
kers to pay its amount or the balance to him; on the contrary 
if the defendants had actually paid the note to the payee before 
notice of transfer, testimony of the fact would have been admissi- 
ble under the plea of payment pleaded, and evidence of the prom- 
ise would have been good countervailing proof, if it had been made 
by the defendants when not under mistake of the facts or of their 
rights. Ifthe defendants relied on a cross-demand, matured against 
the payee before notice of assignment, they ought to have pleaded 
it, so as to have notified their adversary. He then could have re- 
plied the subsequent promise to pay him or given evidence of it. 
In reference to the requisites of the allegata, a promise to pay a 
debt barred by prescription, or a statute of limitation, or a promise 
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to pay to the assignee or holder of a chose tm action is nota new 
contract, nor is there any need for a new or cumulative cause or 
consideration to support it, although it has been sometimes so de- 
cided ; it is only a recognition of a subsisting obligation; for in 
the one case, though the remedy is precluded by lapse of time, 
the morality of the duty to be performed remains: and in the other, 
the party is presumed to have either no defence or to have waived 
the assertion of it. 

In the case before us, the Court below erred in permitting evi- 
dence of a counter demand without an allegation on which to sup- 
port it; in charging the jury that the plaintiff ought to have averr- 
ed the promise to pay the note; and in not instructing the J jury in 
regard to the traits necessary to give vitality to such promise. 
Such promise, in order to be effectual, must be understandingly 
made. If the makers of this note, when ignorant of the fact of 
an existing cause of cross action, or when laboring under a delu- 
sion or misconception of their right to avail of it, promised pay- 
ment to the holder, it was precisely such a promise as no just law 
ought to enforce; but if made upon knowledge of the fact and of 
their right, it gave efficacy to the note in the hands of the holder, 
and the makers must resort to the payee, their debtor on their ae- 
counts. This principle of the Roman, Spanish, English, and we 
may say American law, is too firmly established to be controverted. 
It has been adopted as a doctrine of Texian jurisprudence in the 
case of Hall vs. Phelps, January, 1841. The judgment therefore 
must be reversed, and the cause remanded. 

This cause coming on to be heard on the transcript of the re- 
cord in the District Court of Matagorda; and it being inspected 
and the arguments of counsel heard, because it seems to the Court 
-here that there is error in the judgment below, it is therefore con- 
sidered that the same be reversed; that this cause be remanded, 
with discretion to the said District Court to allow the appellees to 
plead farther to the merits, and thereupon to try the cause upon 
the principles in this Court declared; and it is further considered 
that the appellant recover of the appellees his costs herein in this 
Court expended ; and that this decision be certified below for ob- 
servance. 

[Opinion delivered by Judge Hutchinson, and coneurred in. | 
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No. XV. 
JoHN SMITH 
VS. i Appeal from Liberty County. 
THe ReruBLic. 

The appellant John Smith, was at the fallterm of the District 
Court for Liberty County, indicted and tried for the murder of 
James West. Upon the trial in the District Court the defendant’s 
counsel moved the Court to instruct the jury, ‘°° That the indict- 
ment was, as it was framed, an indictment for manslaughter only 
and not for murder,’? which instruction the Court refused, and 
charged the jury, “That it was an indictment for murder, and 
that upon the bil the defendant might be convicted of murder.” 
To this opinion of the Court, the defendant by his counsel ex- 
cepted. 

The only question which we deem it necessary to determine in 
this case is, ‘“‘was this indictment for murder or manslaughter?” 

The second section of the act punishing crimes and misdemea- 
nors provides “ that every person of sound mind and discretion, 
who shall wilfully and maliciously kill any person, shall be deem- 
ed guilty of murder, &c.’’ 

The indictment before us was framed under this statute, and 
containing the usual requisites, concludes with these words, * and 
so the jurors aforesaid upon their oath aforesaid do say, that the 
said John Smith, him the said James West in the manner and by 
the means aforesaid, feloniously, wilfully and maliciously, did kill 
and murder.”’ 

It was well settled that an indictment under a statute must fol- 
low and conform to the statute in stating the offence. 

The indictment before us we think is strictly in accordance with 
the provisions of the statute before alluded to. It is an indict- 
ment for murder, and the judge did not err in his charge to the 
jury. The judgment of the District Court is therefore affirmed. 

[Opinion delivered by Judge P. C. Jack, and concurred in. | 


No. XVI. 
STOCKTON 
VS. $ appear from Colorado County. 
MONTGOMERY. 


The main question, whether the act of January 19, 1841, con- 
stituting the territory of Ward, conforms to the Constitution, is 
plainly, directly and formally presented for our determination. If 


we hold it to bea valid act, the territory of Ward will have passed 
60 


4A OPINIONS OF THE SUPREME COURT. 


through all the prescribed ordeals, and its future course, as a civil 
division of the nation, may not be disturbed on the question now 
to be adjudicated. If a majority of this Court cannot validate 
the act, or a majority shall decide that it is in conflict with the 
constitutive law, then we are to solve a secondary proposition, 
whether an act passed by the Senate and House of Representa- 
tives, carrying out a civil division of the Republic, isa political 
act that is final, conclusive, and not receivable by the judiciary. 

1. I will consider if the Act be constitutionale Dismissing all 
prelude about the importance of the subject, and the consequences 
of its judicial solution, and desiring to bring into the investiga- 
tion a mind directed honestly, anxiously, and exclusively to the 
question, unawed by present or future extraneous considerations, 
I will speak frankly, respectfully and courteously of the legisla- 
tive and executive branches of the government, but always in the 
spirit of the maxim,—‘Veriéas nihil veretur, nisi abscondi.” 

Opening the Constitution and grouping the sections concerning 
Counties and the representatives and functionaries of Counties, 
we may more clearly discern how they harmonize, what they es- 
tablish, what they permit, what they forbid. ‘The House of 
Representatives shall not consist of less than twenty-four, nor 
more than forty members, until the population shall amount to one 
hundred thousand souls; after which time the whole number of 
representatives shall not be less than forty nor more than one hun- 
dred: provided, however, that each County shall be entitled to at 
least one representative.’’—Cons. t. 5. 

s The Clerks of the District Courts shall be elected by the 
qualified voters for members of Congress in the County where the 
Courts are established.” —Id. ww. 6. 

‘There shall be in each County a County Court, and such 
Justices’ Courts as the Congress may from time to time estab- 
lish.” — Id. 10. 

* The Republic shall be divided into convenierit Counties, but 
no new County shall be established, unless it be done on the 
petition of one hundred free male inhabitants of the territory 
sought to be laid off and established, and unless said territory 
shall contain nine hundred square miles.’’—Id, 11. 

‘¢ There shall be appointed for each County a convenient num- 
ber of Justices of the Peace, one Sheriff, one Coroner, and a suf- 
ficient number of Constables,” &c.—Id. 12, 

‘¢ The Republic of Texas shall be divided into convenient Ju- 
dicial Districts, not less than three, nor more than eight; there 
shall be appointed for each District a Judge, who shall reside in 
the same, and hold the Courts at such times and places as Con- 
gress may by law direct.”’—Id. 2. 
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‘¢ Until the first enumeration shall be made, as directed by this 
Constitution, the precinct of Austin shall be entitled to one repre- 
sentative,” &c.—Id. wit. 6. 

The framers of the Constitution must be understood to have 
employed words in their natural sense, and to have intended what 
they said; and to ascertain the powers granted or objects declared, 
the only rule is to consider the language-of the Charter granting 
or defining them, All will agree to this. It is the first process 
suggested to every intelligent and pure mind; it is a natural im- 
pulse; and it is a rule of judicial action declared in the great 
case, Gibbons vs. Ogden, 9 Wheaton 1. 5—Cond. Rep. 562. 
Another rule coeval with jurisprudence is that the written posi- 
tive law shall be so construed as to be rendered operative; and 
that that and all the provisions on the same subject, shall be con- 
sidered together and made to harmonize, if reasonably and justly 
they may; and moreover, that the utmost reasonable, just and 
practicable effect and scope shall be given to each. This no one 
can controvert. Now all the sections quoted are exceedingly 
plain. It seems to me that no one can misunderstand them. 
There is no obscurity on which to ponder and doubt. There is 
no ambiguity to be explained; nor is there now any perceivable 
conflict. There was in the formation of the instrument an acci- 
dental incongruity, but it ceased with the adoption of the instru- 
ment, and it is now wholly unimportant; it is this: the minimum 
of representatives in the House according to the first clause is 
twenty-four, and by the last it is thirty-two. But as the last is 
couched in terms of limitation as well as the first, and is more- 
over more special and specific than the first, we should regard the 
last as declarative of the true minimum; and this too, because it 
was favorable to a more numerous representation. Ifthe Conven- 
tion contemplated’ a period when Congress might reduce the 
number to twenty-four, it precluded that result by giving to the 
territory, then embraced by the existing precincts, thirty-two, 
until the enumeration should be made as directed by the Consti- 
tution—an enumeration no where indicated, unless by the first 
clause in order to the ascertainment of the 100,000 souls. The 
minimum of twenty-four, therefore, was superseded by that of 
thirty-two by the instrument itself. 

In every other particular the sections quoted harmonized, and 
each can be rendered fully operative. The second section of the 
fourth article could be enforced until the population should be- 
come so immense, and the eight districts as the highest number of 
judicial districts, so crowded with people and consequent litiga- 
tion, as to render the maximum of eight for such districts incom- 
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patible with the term convenient, and to require an amendment of 
the Constitution in order to the execution of the laws and the ad- 
ministration of justice. So the sixth section of that article is not 
only enforceable, but expressly explodes as impossible the assump- 
tion that there can be a county without a representative ; for if the 
Clerk of a District Court is to be elected by the qualified voters of 
the member of Congress in the county where his court is estab- 
lished, it follows that his county must have a member in Congress, 
thus plainly showing what the Convention clearly expressed in the 
first section in review; that in all cases—as a continuous limita- 
tion and essential element in the structure of counties—that ‘ each 
county shall be entitled to, at least, one representative.” The 
tenth section of the fourth article can operate harmoniously with 
the first section in giving a County Court and Justices Courts as 
the third and fourth elements of a regular county: and so of the 
twelfth section of the fourth article in giving other county officers 
as a fifth element—a sheriff, a coroner, justices and constables. 
Coming to the eleventh section of the fourth article, we find the 
sixth and seventh components of a county: it must have at least 
100 free male inhabitants, and must contain at least 900 square 
miles in area; these are the minima in relation to its population 
and territory. Now as in mathematical demonstration and physi- 
cal science we say of a given space that is divisible, or of a body 
composed of parts, that any number of the fractions or components 
of the whole is not the entirety, so in constitutional law, it is an 
axiom that though six out of seven of the elements required to con- 
stitute an institution be given, if the seventh be denied, the insti- 
tution is not created, but the attempt to form it,a nullity. The 
act denies to the territory of Ward a separate representative, the 
first, the highest and the most important right of a county. 

I have thus assumed as the natural sense and plain meaning of 
the fifth seetion of the first article, that each county at each period 
mentioned—at all times during the subsistence of the Constitution, 
must have at least one representative. Look again at that section. 
It is but one sentence. The idea it expresses is distinct and 
clearly the same to every intelligent reader at the first perusal. It 
fixes the minima and maxima of representatives during two epocha : 
the first, that before the population shall amount to 100,000, and 
the second, that after that event or attainment, and concludes with 
a limitation alike applicable to both; the number shall be so and 
so until that event, after which it shall be specified—* provided, 
however, that each county shall have a representative.” No phil- 
ologist could express the same idea, or train of ideas, in simpler or 
clearer phrase. If the limitation of the county-right is to be un- 
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derstood as applying to both epocha, as is the natural and obvious 
import of the words and the structure of the whole sentence, there 
is no need of any other word or words to be introduced by impli- 
cation: for the meaning is perfect from the words used; and we 
have seen that according to one of the highest authorities, we must 
adopt the natural sense of the provision. We have seen too that 
by taking the section to mean what it manifestly declares, it can 
operate effectually and in harmony with every other section and 
clause of the Constitution. 

If we assume that the concluding limitative clause of the fifth 
section of the first article applies only to the second epoch, what 
follows? First, to do so, we depart from the rule of right reason 
declared in Gibbons vs. Ogden. Secondly, we are constrained to 
add words to a sentence already perfect, and radically change its 
natural import; and that, too, to produce discord instead of har- 
mony: for if the Convention intended the limitation to refer to the 
clause giving the second epoch, and to that alone, the concluding 
words would have been t‘ Provided that in the latter case,” and not 
“Provided however, &c.”’ or some equivalent qualifying word or 
phrase. ‘Thirdly, on that violent interpretation the sixth section 
of the fourth article would have been rendered inoperative during 
the first epoch: for until the population should amount to 100,000, 
as counties might be formed without representation, so district 
clerks for such counties would have to be elected by voters not 
entitled to elect a representative. Fourthly, as only eight judicial 
districts and a judge for each could be had, the judicial counties 
could be so multiplied as to render the official duties of the judges 
too oppressive to be performed, and thus under a mere coloring of 
the Constitution, the Legislature could subvert the judiciary, when 
the grand object of the Constitution was to organize and perpetu- 
ate a government of three co-ordinate but independent branches, 
Thus the number of counties could have been extended to 104 or 
13 to each judge; and giving one week’s Court twice a year to 
each county, he would have been put in the stirrup six months 
each year to hold the district courts alone. But the counties could 
have been increased indefinitely until a national assembly should 
have been found sole occupants of the citadel, to make, expound, 
and execute the law! The Convention did not open this door to 
encroachment. Fifthly, to show that it was intended that at all 
times each county should be separately represented, at the com- 
mencement no precinct was left unrepresented. Sixthly, there 
are four civil divisions of the Republic named ; three of which are 
for judicial and other purposes: first, Senatorial districts, one of 
which may consist of two or more counties, the district of a repre- 
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sentative being only one county: then the judicial districts, to be 
composed of counties: then counties: and lastly company beats, or 
justices precincts. So far as divisions are expressly required, none 
others for the same purposes can be established—for Expressio 
unius est exclusio alterius. Those required must be organized and 
kept, each as nearly equal to one another as practicable, and all 
alike for the same purposes. Now look at the confusion of such 
a county as Ward. It is invested, we may assume, with a full 
machinery of judicial administration and internal economy and po- 
lice; for so from the words of the act it would at first seem; but 
when its citizens assemble as electors of a representative to Con- 
gress, its own officers do not order and conduct the election: for 
here in one quarter Colorado and in another Matagorda takes the 
power and sends her sheriff, judges, and clerks of election; Ward 
being subjected to two extraneous powers and civil platoons of 
officers, and her people, separated into squads, voting not for one, 
but for two members of Congress from different counties. If such 
a judicial county were formed on the point of intersection of four 
regular counties, the confusion would be duplicated. Were these 
confusion and confliction of lines, powers, and rights, intended by 
the Constitution? ‘That it was intended in fact by the Conven- 
tion is perfectly incredible. But how are rights affected? Has 
James S. Montgomery the same privileges and benefits, arising 
from and protected by the Constitution and laws, that are enjoyed 
by any citizen of Colorado? Can he exercise and enjoy all of his 
constitutional and civil rights in the same degree—under equal cir- 
cumstances? Plainly and certainly not. He approaches the ark 
of liberty—the ballot box ;—not in community with his compeers, 
with whom he actually is associated in the performance of all his 
other municipal and domestic 1 lations, but in a corner and in con- 
junction with strangers and under a distant and separated surveil- 
lance. Not so the man of Colorado. The inequality is marked. 
Again, are his advantages in a county, not separately represented 
by a member bound to utter and vindicate in the national hall the 
distinct interests and instructions of himself and compeers, equal 
to those he might enjoy under such separate representation? 
Plainly and certainly not. 

Then all his municipal and social rights are impaired. He is 
sued in Ward Territory. He says he is a citizen resident in 
Colorado County, a civil division duly made and fully represented; 
but that his domicil has been unlawfully separated from it, and 
though he occupies the same locality, it is disfranchised. Is not 
this true? And what is the true name and nature of the right 
thus violated? It is evidently a municipal right. The statute 


JANUARY TERM, 1842. 479) 


required his creditor to sue him in hisown County. That County 
is Colorado, not diminished in extent by the void act in review. 
Hence we perceive that Ward Territory is not his true civil divi- 
sion, not his forum, not even a constitutional entity. It is admit- 
ted by all the learned counsel, who have argued the question 
arising, that though one hundred competent men, residing within 
the proper area, concur in the voluntary abandonment of the rights 
and immunities resulting from an integral and fully represented 
county in order to enjoy them in restricted degree and different 
circumstances, it cannot affect another man residing in the same 
space; and that if the act thus obtained does so affect him, this 
alone determines its invalidity. 

For these six reasons wilh others that might be offered, I feel 
constrained to declare my utter inability to entertain for a moment 
the argument, that the concluding clause of the first provision in 
review qualifies only the case or epoch of the section. I cannot 
hesitate as to the entire meaning of the section and its full scope, 
nor can I perceive, how a doubt can be held about ite But in 
making this conscientious declaration, I feel the most unfeigned 
conviction that not only a doubt may arise in another’s mind with 
equal conscientiousness, but a different conclusion attained. {£ 
forget not the established principle of construction of a constitu- 
tional provision ; that upon a reasonable doubt, whether the legis- 
lation under it accords, the latter is to be supported as being 
compatible with the former; a principle resting on the respectful 
confidence to be reposed in the probity and wisdom of a co-ordinate 
branch of the government, acting under the same solemn sanc- 
tions. But when the conviction is clear, as is mine, the duty to 
condemn the unwarranted legislation is imperious. The obliga- 
tion of allegiance is to support the constitutive law; and that 
obligation is rendered eminently imperative upon this Court, the 
last and special depository of the charter of the nation’s conven- 
tional will, and its peculiar guardian against all infraction. 

2. I now come to the question whether the statute before us is 
such an exertion of the political power of the legislative, as ex- 
cludes the judicial scrutiny and authority of the government.— 
The immediate etymon of political is politicks; which is the art 
and science of government ; the regulation of man in his relations 
to the State ; the theory and practice of obtaining the ends of civil 
society as perfectly as possible. In common speech and sense, 
we mean by the politicks of a country the course of its govern- 
ment in its internal and external relations; more especially the 
external or international; so that in its comprehensive accepta- 
tion, it embraces every subject of positive law. In this last sense 
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the act before us is a political act, as is every other act of the 
legislature either with or without the concurrence of the execu- 
tive, and every act of the executive, in the view of what is the 
course of the government. But when we proceed to ascertain the 
essential nature of a legislative act and its concord with the Con- 
stitution, itis quite plain that this cognovit can afford no possible 
criterion—none conceivable! Names, that represent things truly, 
become their proper representatives and there is substance in them. 
Names, that do not import the nature and essence of things exact- 
ly, are ever delusive. They may be false simply, when not pro- 
ducing vicious effects—fraudulently false, when fraught with mis- 
chief—and in the worst degree, criminally false. In every way 
they are unfit for human use. ( Call a spade a spade.’’) 

What is the Constitution? It is the basis on which the gov- 
ernment rests—the authority for all law—and is the commission 
under which the legislature, the executive, and the judiciary act. 
It is permanent and not influenced by the temper of the times. 
Whatever the collisions of opposite interests, the virulence of par- 
ties and the conspiracies of corruption, public robbery and treason, 
it continues like the Himmaleh or the Andes, amidst and above 
the storm,—the nation’s destiny dependent upon its subsistence. 
If a legislative act impugn its principles, the act must yield; and 
whenever it is brought before the Court it must be declared void. 
Nay, the act is inherently nothing.—2 Dal. 304; 1 Cran. 175. 

Its grand objects were to establish, organize ans sustain a 
government of three co-ordinate, independent branches; each 
acting within a defined and fixed sphere; but the exertion of their 
respective powers, whether on one and the same or separate sub- 
jects, always to concentrate to the beneficial ends of national se- 
curity and civil liberty: the first branch to legislate, the second to 
approve, and as chief magistrate, to execute in general the acts of 
the first branch and conduct the government during its recesses 3 
and the third in the last resort to expound and enforce the laws in 
every detail and particular of violated public and private right.— 
And the Constitution, like the Sun in the centre ofthe Solar sys- 
tem, was to hold all the planets within their orbits, sustain and 
vivify them, and shine equally on the inhabitants of each. This 
general principle may be found in Fairfax vs. Hunter ; Wheaton 
304. In Wilkinson vs. Leland, it was asserted to an attentive 
world, that no government could be scarcely deemed free, when 
the rights of the people were left solely dependent on the will of 
the legislative body without any restraint—2 Peters, 657. I am 
fully warranted from these and other numerous expositions of a 
Constitution from which ours is mainly copied, to declare that the 
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judiciary is not only a co-ordinate branch of the government, but 
a check interposed to keep the other branches, not indeed within 
the limits of a sound and safe policy or of any policy at all; for 
that we shall see is exclusively entrusted to the other branches ; 
but to constrain them to keep within the letter and spirit, the re- 
quisitions, the limitations, and land marks of the immutable consti- 
tutive law; that the exertion of this great and paramount duty 1s 
essential to the existence and transmission of freedom; and that 
this Court is the last resort in which the rights of the people-are 
protected, the Constitution vindicated, and the government pre- 
served. Among the powers granted to each House of Congress, 
are the power to judge of the election, qualifications and return of 
its members; to adopt its rule of proceeding; to punish internal 
disorders ; to expel a member; and to imprison persons, not mem- 
bers, for disrespect. In the argument these have been called po- 
litical powers; but it is plainly a misapplication of terms. They 
are exclusive, constitutional powers. Neither the executive nor the 
judiciary can have any possible control over either house in its 
execution of any one of such powers, nor directly arrest, suspend, 
or supervise the action or decision, so as to coerce a different re- 
sult. How farit might be competent for the judiciary, in a case 
presented for the writ of liberty, or in one inter partes, based on 
the alledged violation of the constitutional and absolute right of 
the citizen, by such decision or action to interpose, need not be 
mooted before it arises; but it may be assumed that the house, 
whose decision or action should be impugned, could never be im- 
pleaded. Such is the power given to the House of Representa- 
tives to prefer impeachments; and in the trial of impeachments, 
the Senate is the Court of original and final jurisdiction—at once 
the primary and dernier resort ; and who would dream of calling 
these political powers; and who could suppose that the exercise 
of them could be controlled by a co-ordinate branch of the govern- 
ment by asserting, suspending, or supervising the result ? 
Coming to the powers of Congress enumerated in the second 
article of the Constitution, they are the prominent powers of a 
legislative character entrusted to be subjected to the veto of the 
Executive, or his approval. They too may be called exclusive. 
Among them, the power to declare war and grant letters of marque 
may be considered an exclusive political power. In another sense 
all legislation may be regarded as political. It is in this; that if 
it do not conflict with the Constitution, its policy or expediency is 
intangible by the Judiciary; for in that case, however wild or 
‘tuinous it may be, the Courts are bound implicitly to observe and 
enforce it. When both houses of Congress act apart from the 
61 
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President, as an elective College, this is in the exertion of an ex- 
clusive constitutional power and there is nothing strictly political 
in the power or action. But, for example, should Congress, with 
or without the Executive sanction, pass a revenue law taxing one 
section of the Republic by express provision upon a higher ratio 
than another; or should prescribe paper money as a tender 3 
should require a soldiery to be quartered upon the citizens at the 
will of military commanders to consume their substance without 
remuneration, ... could not the Judiciary interpose? I cannot 
here do more than notice the powers of the legislative branch, 
and observe that by perusing the second article and glancing over 
the Constitution, it will be seen how very vast are those powers 
and how greatly they exceed those entrusted to the other branches ; 
and when we remember that upon all matters of policy and expe- 
diency, that branch by a vote of two-thirds over the veto may be 
supreme, the judiciary being bound to observe and execute the 
legislative will, we are astounded at the contemplation, and find 
relief in the reflection, that the people by a change of representa- 
tion can remove abuses. And yet though the proportions of the 
powers are thus unequal, I decided at Gonzales and continue to 
believe, that the scope of legislative power is still more extended. 
I may repeat a portion of my own opinion. 

“ This is a national government; and at the outset it is very 
important to ascertain to what degree it is limited, and to distin- 
guish it from a federative government over independent states. 
To the extents, in the modes, and upon the subjects on which the 
Constitution speaks, it is imperious, supreme, and paramount. 
Thus the powers imparted to one branch are not to be exerted or 
usurped by another branch. ‘The duties devolved on Congress 
must be performed: the restrictions upon legislation that are ex- 
pressed cannot be transcended, and any act, whether elective or 
legislative, done or passed by that body, that is in conflict with 
any direction, prohibition or barrier, interposed by that instrument, 
is either void or voidable according to its nature, or in the view 
of the necessary conservative principles that must be invoked in 
testing or applying ite The Executive and Judiciary must move 
alike within the orbits assigned them. Thus far it is not only 
safe but demonstrable, that the charter of liberty must be ever fol- 
lowed. But here the parallel between it and the Constitution of 
the United States ceases. ‘That creates a government of conceded 
and limited powers: it vests in a national government not all, but 
only a portion of sovereignty, or the general powers that pertain to 
government; whilst the residue of sovereignty is reserved equally 
to the states and the people, by whom the Constitution itself was 
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formed. But the government which our Constitution creates, is, 
to all extents, in every degree, and for all purposes, a national 
and not federative government. The powers and rights, not enu- 
merated and declared, are reserved to the people; and the only 
sensible, practicable, and appreciable import of the reservation 
must be, that in regard to such powers and rights, they are to be 
exerted by the people, either in Convention or through their Sena- 
tors and Representatives in Congress ; and until their will, in refer- 
ence to any matter or ground not occupied by the Constitution, 
shall be uttered in Convention, it can be expressed in legislation. 
Let no one be alarmed at this proposition. If the fundamental 
law be overleaped, undermined, or even rudely approached, the 
legislature will be held in check by the judiciary ; or if hurtful, or 
onerous measures, or institutions be enacted, the people by a change 
of representatives can have them removed.” I might have added, 
for certainty to every intent, that the reserved rights of the people 
can never be exerted in mobs, in jacobin clubs, in local associa- 
lions; and that nullification in Texas can only be revolt against 
the Constitution and government. 

The conjunctive, exclusive powers vested in the President and 
Senate to make treaties and to appoint Ministers abroad and cer- 
tain officers at home, you may call political, if you choose, on the 
maxim of the remarkable man, who asserted constantly with a 
solemn asseveration, ‘‘ there is policy in everything !’’? Here too, 
no one could pretend any controlling, restraining or revising power 
of the judiciary, to arrest or suspend the action of the President 
and Senate, or to abrogate a treaty. But if a conflict, between a 
treaty and a constitutional, vested, absolute right ofa citizen, should 
be properly brought before the proper Court; or should the quo 
warranto be resorted to, to divest the franchise of an officer, un- 
constitutionally obtruded on the country by the exertion of the 
appointive power, can it be supposed that the Court could not or 
would not interfere, on the flimsy pretext that the President and 
Senate had exerted a political power? It could and would inter- 
fere; not on a principle of paramount authority, but on the tran- 
scending principle that the judiciary is the guardian of the Con- 
stitution in the last resort. 

It is not in any respect necessary to mention specially the pow- 
ers of the executive that are constitutionally exclusive. In Foster 
and Elam vs. Nulson, 2 Peters, 253, the controversy arose on the 
treaty of San Ildefonso, of October 1, 1800, by which Spain ceded 
Louisiana to France, and the treaty of Paris of April 30, 1803, 
ceding it to the United States. The United States, under these, 
claimed the country between the Ibberville and Perdido. Spain 
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repelled the claim. Foster and Elam claimed land in the dispu- 
ted country under a grant from Spain between the dates of those 
treaties, relying on the Sovereignty of Spain and her interpretation 
of the treaty of San Ildefonso; thus virtually calling on the Court 
to settle a contested boundary between nations. Consequently, 
the Court held that, ‘In a controversy between two nations con- 
cerning national boundary, it is scarcely possible that the Courts 
of either should refuse to abide by the measures adopted by its 
own government.” 

“There being no common tribunal to decide between them, each 
determines for itself its own rights, and if they cannot adjust their 
differences peaceably, the right remains with the strongest. ‘The 
judiciary is not that department of the government to which the 
assertion of its interests, as against foreign powers, is confided ; 
and its duty commonly is to decide upon individual rights, accord- 
ing to those principles which the political departments of .the na- 
tion have established.” It was further held, “that a treaty is in 
its nature a contract between two nations and not a legislative act. 
In other nations it is carried into operation by the sovereign; but 
in the United States it is made a law of the land. When its per- 
formance by either party is to be coerced, the political power of 
each State is invoked: but the Courts compel obedience on the 
part of the citizens of the United States, as to a legislative act, 
after the political power has adopted it.”” All the principles re- 
cognized in this authority are sufficiently satisfactory. 

It is not for the Courts to settle boundaries between independ- 
ent nations, nor to make treaties: but if the treaty be consumma- 
ted and become the law of the land, it will be observed and en- 
forced by the Courts as another law. And why not? Do not the 
Admiralty Courts enforce the laws of nations as well as treaties, 
which are special international laws? Is, however, the treaty- 
making-power the same as the legislative power of dividing the 
Country into Counties and Districts, according to the limitations 
of the Constitution, for internal police and municipal administra- 
tion? The latter is only an ordinary case of legislation, and like 
every other act of that sort, 1t must comport with the Constitution, 
else it is nothing. To the treaty-making-power may be referred 
together the arguments, alluding to the acquisition of Louisiana 
by the United States; the admission of Michigan into the North 
American Union; the extreme cases put by the learned counsel 
in argument from those political events; and all the instances 
from every treaty in ancient and modern times. 

I intended a review of the important decisions of the Supreme 
Court of the United States cited in the argument: but this opinion 
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is already too much extended, nor is it in the least degree ne- 
cessary. Craig vs. Missouri, 4 Peters, 410; Worcester vs. Geor- 
gia, © Peters,515; Rhode Island vs. Massachusetts, 12 Peters, 627 : 
Calder vs. Bull,3 Dal. 386; Marbury vs. Madison, 1 Cran. 137 ; 
Providence Bank vs. Billings, &c. 4 Peters, 514; Martin vs. Hun- 
ter, 1 Wheaton, 304; Terrett vs. Taylor, 9 Cran. 43; Briscoe vs. 
Bank of the Commonwealth of Kentucky—and many other cases 
that might be consulted, will show with what tenacity and firm- 
ness the Supreme Court of the United States has illustrated, vin- 
dicated, and enforced its own great and essential conservative 
power of testing the acts of the federative Congress and those of 
the several States, by the principles, the limitations, and standards 
fixed by the national Constitution. In the last case, Rhode Island 
vs. Massachusetts, it went perhaps farther than in any of those 
that preceded, to disregard the position assumed, that it was call- 
ed upon to exert political power in establishing a line between 
those States; for it was held, that controversies between the States 
were referred by the national compact contained in the Constitu- 
tion, to its decision. 

I will not refer specifically to the case, in which, in a vague 
and improvident expression, a definition was essayed of judicial, 
as contradistinguished from political power; nor to that, some 
fourteen years afterward, declaring that the Court had during the 
interim been departing step by step from the definition, and 
that it might be regarded as overruled. Indeed, in conclusion, it 
appears manifest to me, that the act of our Congress, creating the 
territory of Ward, passed by both Houses and sanctioned by the 
former President, is simply a common legislative act; that its 
validity comes in question before us more directly than any other 
statutory provision invoked as a criterion of right or rule of deci- 
sion; and that if under any name or pretext, it can be shown that 
we have no authority to review it in reference to its conformity or 
conflict with the Constitution, it follows irresistibly, that we have 
not any authority whatever to declare any conceivable act of the 
legislature unconstitutional and void. Texas is not yet prepared 
for such an abandonment of a high trust reposed, though it be 
vested in the last, the feeblest, and the most dependent branch of 
the government. Nor will it be yielded whilst the shadow of the 
name of civil liberty can be discerned. If the effect of the deci- 
sion of this case should be to repudiate, as unconstitutional, the 
County of Ward, I am prepared to say, from a principle of neces- 
sity, consonant with sound practical sense and distributive justice, 
however variant from an exquisite chain of sophistries that might 
be elaborated, that all the judicial and ministerial action, had in 
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the territory under the seeming sanction of the Constitution and 
the forms of law, is precisely as valid de facto, as if it could have 
received and had actually received full and separate representa- 
tion in Congress. 

On both grounds, in my opinion, the judgment below ought to 
be affirmed. 

[Opinion delivered by Judge Hutchinson, but nothing on re- 
cord to show it was concurred in. | 


No. XVII. 
Forges, Brooks & Co. 
vs. Appeal from Brazoria County. 
Wirum G. Hint. 


An execution in favor of Forbes, Brooks & Co., for eight 
hundred and thirty nine, 50-100 dollars, was levied on certain 
slaves of Hill, who obtained an injunction thereto, alledging that 
he had, “pointed out property” to the Sheriff to make levy on ; 
but that the Sheriff, with the advice of the plaintiffs in execution, 
or some one of them, and with the intention of harrassing and op- 
pressing the said Hill, failed to levy on the property so designa- 
ted and proceeded to levy on his slaves. 

The answer of ** Brooks,” one of the defendants in the injunc- 
tion and a partner of the firm of Forbes, Brooks & Co., denies 
that he gave any instructions to the Sheriff, except to levy on 
property to which Hill had a title, and that he does not believe 
any other instructions were given by the other partners; one of 
whom has never resided in the Republic; nor had any manage- 
ment of the partnership affairs; and that the other partner is now 
absent from the country. The Sheriff denies all oppressive action 
or intention on his part, in the levy of the execution, and for fur- 
ther answer denies that Hill ever‘designated or offered to desig- 
nate any lands belonging to himself to be levied on. The cause 
came on to be tried at the March term of the District Court for 
the County of Brazoria, and was submitted to the Court; the in- 
junction perpetuated ; but “liberty granted” (to use the words of 
the Court) ‘to the plaintiff in execution to sue out another execu- 
tion, having due regard to the grounds upon which this injunc- 
tion is perpetuated.” An appeal taken to this Court. 

The 5th section of an Act of the 4th Congress, concerning exe- 
cutions, prescribes: “ That all executions shall be made return- 
able to the next term of the Court, and the defendant, or his 
agent, in all cases shall have the right to designate the property : 
and if the defendant shall fail or refuse to designate the same, 
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then the levy shall be made on personal or moveable property 
first; then on uncultivated lands; then on slaves,” &c. &e. Un- 
der this section it is contended, that it is not necessary for the 
defendant to point out his own property, and that the Sheriff is 
bound to make the levy on “‘ property designated,” whether the 
defendant have title or not: he (the Sheriff) not being the proper 
person to inquire into the title of the Defendant to property thus 
designated. 

We cannot believe that a Statute should be construed so as to 
lead to the flagrant and palpable absurdity, that an individual can 
point out the property of another to satisfy a debt of his own. 
Such a construction would be at war with the plainest dictates of 
common sense, as well as the usual and legal construction of sta- 
tutes. True, the exercise of the discretion on the part of the 
Sheriff, of refusing to levy on property pointed out by the defend- 
ant and to which he asserted a title, might in some instances be 
used for the purposes of oppression; but there the doors of the 
Courts are always open, to restrain, upon proper allegations, such 
legal and unequitable proccedings; but in this instance, the 
plaintiff in this bill does not even allege title to property pointed 
out, and the error, originally existing in the granting of the in- 
junction, is rendered more glaring in its perpetuation. With 
regard to the suggestion of Counsel, that the injunction being per- 
petuated only as to the particular execution, leave being granted 
to the plaintiffs in execution to sue out another, no right of the 
said plaintiff was impaired and no cause existed for appeal, we 
can only say, that the judgment of the Court below was final, and 
the course to be pursued by the party who considered himself ag- 
grieved by that judgment, was not liable to the dictation of the 
Court; but a matter of right on which he could exercise his own 
discretion, and pursue the remedy which the law afforded him by 
appeal to a higher tribunal. 

We are therefore of opinion that the judgment of the Court 
below be totally reversed. 

[Opinion delivered by Judge Morris, in which Chief Justice 
John Hemphill and Judge John T. Mills concur. Judges A. 
Hutchinson and R. E. B. Baylor say, “ We concur in the above 
opinion, but feel it proper to go farther and say that this was not 
a case for injunction. Each Court of original jurisdiction has the 
necessary control over its final process and the action of its min- 
isterial officer; but this is executed not by injunction but super- 
sedeas; which brings back the process if irregular, or arrests the 
action of the officer, if illegal or oppressive. Here there is no 
complaint against the judgment for injustice; and wherefore an 
injunction? The whole case is radically and throughout wrong.”’] 
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No. XVIIL 


A. M. Tompxins 
VS. Appeal from Harris County. 
Tue REPUBLIC. 

The appellant was indicted for gaming. In one plea he pre- 
sented seven matters of fact; impeaching the panel of the jurors, 
out of whom the grand jury-was formed; the ventre factas; the 
mode and materials of the grand inquest, and the competency of 
one of that body; and an eighth point, in substance, a demurrer 
to the indictment. There was evidence on the matters of fact 
pleaded—a verdict of guilty—a judgment thereon—and all the 
questions arising on the plea reserved by the Court, as novel and 
difficult, for decision here. 

For brevity, the points will be considered more in the order as 
presented by the Statutes, than as disclosed by the record ;—a 
practical exposition of the statutes on the subject being desired. 

By the 31st section of the act organizing the District Courts, 
the first panel and venire Joctas were obtained. The first or sec- 
ond judge, or Alcalde then in commission, was to make and de- 
posite with the Clerk of the District and of the County Court, a 
list of all the freeholders or householders in the County. The 
names were to be separated and put in a box to be kept for the 
purpose; and the first panel was to be drawn by the Clerk and 
Sheriff before such Judge or Alcalde. That section gave the per- 
manent number and some of the qualifications of the jurors; the 
venire facias ; the execution of it; and the penalty on defaulting 
jurors. By the 32d section, at the first term of the District Court 
and ever afterward, the Clerk and Sheriff, in open court, were di- 
rected to draw out of ‘the box mentioned a panel for the coming 
term; and if from any cause it should be omitted, the panel was 
to be aaah by the Clerk and Sheriff before a Justice of the Peace; 
and in either case, if the person or persons drawn should have re- 
moved, the drawing was to be continued until the number thirty- 
six should be obtained. ‘And the names of the jurors drawn 
shall be put into a separate box to be kept separate, until all are 
drawn.” The 41st section of the act prescribes other qualifica- 
tions of a juror; but obviously, by accident, omitted the word 
householder. According to the 33d section, the Court, “from the 
whole number of jurors furmished as aforesaid and attending,” 
should cause a grand jury to be elected as therein prescribed. By 
the 35th section, any deficit was allowed to be supplied, by order 
of the Court, from the by-standers. 

We are left at conjecture why it was, that the judge or Alcalde 
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was required, in the first instance, to return to the Clerk of the 
County Court a list of the jurors. Let this pass away. It is 
evident the Legislature intended that the persons—all the persons 
in each County—who should be freeholders or householders, if 
otherwise qualified and not specially exempted, should perform 
jury service. The persons designated to draw the first and all 
subsequent panels are plainly the Clerk.of the District Court and 
Sheriff. The judicial superintendant is the District Judge, in 
open court; or in a case of pretermission, a Justice of the Peace. 
The great object being to subject all of the citizens to the chances 
of the allotment by drawing, and as judicial superintendance is 
appointed, and moreover as at each drawing, those not residing 
in the County were to be excluded, it is not unsafe or too assump- 
tive to say, that the persons not in the original list, but equally 
liable to jury-service, should be added, and that their names 
should pass through the first and second urns. In the view of 
these statutory provisions and of the correlative laws, we deduce 
these principles as rules of practice: 1. All free male citizens, 
who are freeholders or householders of the County, should be put 
on alistto be kept by the Clerk of the District Court, as an ar- 
chive. It ought to be an alphabetic list in a bound kook, in order 
to be permanent. 

At each term or drawing, those not listed, but having become 
subject to jury-service, ought to be put on the list, and their names 
deposited in the first box. 

2. It is an important duty and one not to be omitted, that at 
each term the District Court should cause the two boxes, or urns, 
and the jury list to be brought into Court, and a panel for the 
coming term drawn; the additional names being first added to 
the list and deposited in the first urn. On drawing the first name 
the Judge, Clerk and Sheriff will determine, preliminarily, if he be 
a citizen and a freeholder or householder. If rejected, the cause 
of rejection will be noted on the list and the billet cast aside. If 
received, the name will be entered on the panel, and the billet con- 
taining it passed into the second urn. ‘Thus the full panel should 
be formed. ‘This reception or recognition of the person will not 
be conclusive of his qualifications as a juror, Ifhe be under or 
over age, or be specially exempted, he can urge his privilege in 
Court, when summoned and attending. If he be a convict, then 
according to the 41st section, it will be an exception to him on a 
challenge to the polls, or on the plea of some one prosecuted. As 
the drawing is an act of the Court, the panel ought to be entered 
on the minutes: 

3. If, however, the panel shall not be drawn in Court, then it 

62 
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can be drawn by thé Clerk and Sheriff before a justice of the 
peace in the same manner in every respect, and the panel entered 
on the minute book. 

4, When the names in the first urn are exhausted, those in the 
second should be transferred to the first urn, and thus the process 
is perpetuated ; the list, the billets, and the urns successively re- 
formed and replenished; and a regular rotation of jury-service 
continued. 

5. The venire facias is a writ containing the panel and com- 
manding the Sheriff to summon the jurors designated. He ought 
to make a specific return of the names of those notified. 

6. If from the number thus summoned and attending, there be 
not enough to form a grand jury, the Court can order the Sheriff 
to summon a number of the by-standers that may be sufficient. 

7. To prevent exceptions and pleas the Court ought to interro- 
gate the jurors before they are sworn on the grand inquest, as to 
the qualifications of citizenship and being freeholders or house- 
holders. 

8. If any one or more of the grand jury be incompetent on 
account of alienage, or being no- resident freeholder or house- 
holder, it is a valid challenge to the polls at the formation of the 
inquest, or a good plea by a defendant against whom the grand 
jury found a bill. 

9, A defendant, prosecuted criminally, is not bound to except 
or plead to the array or the polls, until after he is arrested ; and to 
prohibit objections of that sort subsequent to the election of the 
grand inquest would be to allow innovations and violations of the 
laws, that would too soon subvert the institution itself. 

10. Without paSsing on each of the points raised and the proof 
in the case, with a view to ascertain how many of the preceding 
principles have been violated, it may suffice to say that as one 
of the grand jury was not a freeholder or householder, the finding 
of the indictment was invalid. 

11. We think the indictment substantial. Let the judgment be 
reversed. 

[Opinion delivered. by Judge A. Hutchinson, in which Chief 
Justice John Hemphill, and Judges R. E. B. Baylor and P. ©. 
Jack, concur; Judge John T. Mills says, ¢ I am satisfied the 
judgment should be reversed, and will deliver my opinion at a 
future day.”] 
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No. XIX. 
L. W. TINNEN 
l VS. t Appeal from Harris County. 
E. MATTHEWS. 5) 


The action was brought in this case on a note of hand, drawn by 
the Appellant in favor of James Weatherford, and by a second en- 
dorsement transferred to the Appellee. On the first day of the 
term of the Court to which the writ was returnable, the Defendant 
in the Court below craved oyer of the note on which the suit was 
instituted, and the Defendant thereof prayed judgment for costs. 
On the fifth day of the term, the entry states, that the demurrer of 
the Defendant was overruled, and the issue joined submitted to a 
jury, who returned a verdict for plaintiff for three hundred and eigh- 
teen dollars. Judgment was entered for not only the amount of 
said verdict, but for the additional sum of eighty-five dollars and 
fifty-four cents, as damages, for the detention of thedebt. A mo- 
tion was made for a new trial on the ground that the cause was 
submitted to the jury, without answer on the part of the Defen- 
dant putting in issue any fact whatsoever; that a judgment in de- 
fault should have been rendered against him; that by law he would 
have been entitled to a term of three days thereafter to plead any 
matters in his defence; and that he has a legal and valid defence 
to the action. The motion for a new trial was overruled, and an 
appeal has been taken to this Court. From the entries in this 
cause it would seem, that the craving of oyer on the part of the 
Defendant was regarded as a demurrer to the plaintiff’s petition. 
This is doubtless a mis-entry of the Clerk. - The distinction, be- 
tween the demand of oyer and the plea in law, styled demurrer, is 
so palpable, that the possibility of their being confounded by a Ju- 
dicial Tribunal cannot well be supposed. It will be unnecessary 
to discuss at length the frivolous distinction by which in the Courts, 
governed purely by the Common Law, oyer is granted of sealed, 
and is refused of unsealed instruments. 

This was an arbitrary difference founded on no solid grounds, 
and in England, at the present time, is evaded and rendered nu- 
gatory. In that country the Judges will in most cases at the de- 
mand of the opposite party order the inspection and a copy of un- 
sealed instruments. It may well be doubted whether such a dis- 
tinction can properly exist under the system of pleading authorized 
by the laws of this country. ‘The right of oyer, under the Com- 
mon Law, is founded on the necessity imposed on the opposite 
party when relying on a deed, bond, &c., as the foundation of the 
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cause of action, or as a ground of defence, to make Profert of the 
deed, bond, &e. No Profert is made of a promissory note, and 
therefore the right of oyer did not arise. These are technical dis- 
tinctions of the system of pleading under the Common Law. Un- 
der the simplicity of the system, adopted by the statutes of this 
Republic, they must surely be unknown. Our statute, prescribing 
the essential allegation of a petition, makes no discrimination be- 
tween petition on a bond and one on a note. Ii certainly does 
not contemplate that profert should be made in the one case and 
not in the other; and as the basis on which the rights of oyer, tech- 
nically so called, is swept away, it would seem absurd that this 
obnoxious distinction should continue to exist. We are however 
of opinion, that in all cases where the action or defence is founded 
on a written instrument, whether sealed or unsealed, the opposite 
party is on motion before issue joined, entitled to inspection of the 
same, and that the judge below erred in not granting the prayer of 
the Defendant for oyer of the instrument sued on. 

The Record shews that judgment was entered upon the fifth 
day of the term. ‘This, we are of opinion, was error. There being 
no answer, judgment by default should have been taken on the 
second day of the term; and if, in three days thereafter, the De- 
fendant neither appeared nor filed his answer, definitive judgment 
should have been given for plaintiff. 

The proper construction of the third and fourth sections of the 
‘fact regulating civil suits,” approved February 5th, 1840, does 
not seem to authorize the rendition of definitive judgment, where 
the defendant does not appear and answer before the sixth day of 
the term of the Court; and consequently the judgment in this 
cause was premature and in violation of the rights of the Defend- 
ant. 

Another error apparent on the face of the record was alluded to 
in the argument and brief of counsel. The verdict of the jury is 
for the sum of three hundred and eighteen dollars, Judgment is 
entered thereon for that amount, and for the additional sum of 
eighty-five dollars and fifty-four cents, as damages, for the deten- 
tion of the debt. This was unauthorized; as there is no princi- 
ple of Law more firmly established than that the judgment must 
correspond with the verdict. 

It is ordered, adjudged and decreed that the judgment of the 
Court below be, and the same is, hereby reversed, and that the 
cause be remanded for a new trial. 

[Opinion delivered by Chief Justice John Hemphill, and con- 


curred in. | 
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No 


» as 
BartHotomew MANLOVE 
US. Appeal from Bastrop. 
Tuomas KINNEY. 


In this case no notice of appeal was given in the Court below, 
nor was any bond filed. 

There is then no foundation for the exercise of the jurisdiction 
of this tribunal, and the case is accordingly ordered to be removed 
from the docket. 

[Opinion delivered by Chief Justice John Hemphill, and con- 
curred in. | 


No. II. 
Wm. H. McGitt and Wirz ? 
US. Appeal from Bastrop. 
A. C. DELAPLAIN, Adm’r, Sc. ¢ 


Rebecca Pincena while a feme sole filed her petition in the Pro- 
bate Court for Bastrop County, alledging that A. C. Delaplain, 
administrator of William Brisbone, deceased, was indebted to her 
in the sum of seven hundred and thirty-eight dollars and sixteen 
cents, for and on account of work and labor performed by her for 
the said William Brisbone deceased, in his life-time, at his special 
instance and request, and for money had and received by him to 
her use; and so forth. 

Upon an investigation of the matter in the Probate Court, she 
recovered a judgment and decree for the sum of four hundred and 
forty-one dollars and thirty cents against Delaplain, administrator, 
as aforesaid, From which judgment and decree the said Dela- 
plain appealed to the District Court for Bastrop County. 

On the trial of the case there, the said Rebecca Pincena, who had 
then intermarried with Wm. H. McGill, proved by Andrew Mays 
a witness, that there was a balance due the plaintiff for work and 
labor done and performed by the said Rebecca for the said Bris- 
bone in his lifetime. They also produced in evidence an account, 
stated to be found among the papers of William Brisbone, deceased ; 
containing a statement of moneys received by him as guardian for 
the said Rebecca, upon an attempted settlement in the state of 
Mississippi from whence the said Brisbone, deceased, removed to 
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Texas, bringing with him the said Rebecca, who was then a minor. 
The foregoing evidence being submitted to the jury, the defend- 
ant by his counsel moved the Court to non-suit the plaintiff and 
dismiss the case; which motion was sustained by the Court below, 
and judgment rendered accordingly againsi McGill and wife; to 
reverse which they prayed an appeal to this Court, and object here, 
that after the introduction of testimony showing a strong presump- 
tion in favor of the plaintiffs’ right to recover, it was not compe- 
tent for the Judge below to take the case from the jury and dis- 
miss the petition or non-suit the plaintiff on the ground of insuf- 
ficiency of proof, &c. 

We think the objection well taken. Ata former Term of this 
Court in the case of Guest vs. Guest, we decided that the District 
Court had no power to compel the party to take a non-suit; we 
see no good reason to depart from this decision. 

It has been argued by the counsel for the appellee that at the 
time the judgment of the Court below was rendered, the civil law 
prevailed, and by that law, the Judge below had the power to non- 
suit the plaintiff. It is true where the civil law prevails, there are 
cases to be found to that effect. But by our Constitution and 
laws, we think the trial by jury was secured to the plaintiffs, if they 
chose to persist in it. The judgment and decree of the Court be- 
low must therefore be set aside, annulled and reversed, and a 
new trial awarded in the Court below. 


[Opinion delivered by Judge Baylor, and concurred in.] 


No. III. 
Aticorn, Adm’r, &c. 
VS. Appeal from Brazoria. 
OWEENY. 


Allcorn, as administrator of one Caples deceased, sues Sweeny 
on a promissory note for $3460 50. Sweeny in his answer ad- 
mits the execution of the note, but alleges that it was in conside- 
ration of the sale of a tract of land by Caples in his lifetime to him, 
Sweeny. That a bond was executed by Caples to him conditioned 
to make a title to him in three months from the 10th day of March, 
A. D. 1837, under the penalty of thirty thousand dollars in case 
of failure therein. That Caples fraudulently represented himself 
to be the owner of said land, when in fact one-eighth of said land 
was claimed by one John W. Cloud; that he frequently demanded 
title from said Caples during his lifetime, and from his administra- 
tor, Allcorn, since his death, which they failed and neglected to 
make. That he is fearful he will be disquieted in the possession 
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of all the land. He therefore pleads in reconvention and claims 
thirty thousand dollars penalty under the bond. The jury found a 
verdict for the defendant $14,000 00, for which amount judgment 
was rendered; on which judgment an appeal was taken to this 
Court. 

From the stalement of facts we ascertain that a bond such as 
is described in the answer was executed ‘by Caples. That Caples 
died previous to the expiration of the term of time mentioned in 
the bond. ‘The value of the land was proven to be from three to 
five dollars per acre. It was also proven that in the fall, previous 
to the commencement of this suit, a company of men agreed to 
purchase 300 acres of this land from Sweeny for six thousand 
dollars, but that the contract was not consummated in conse- 
quence of Sweeny’s inability to make them a satisfactory title. 

The land was to be purchased in order to erect a town, and 
witness thought if the town had been erected, the value of the 
land adjacent would have been much enhanced. A deed executed 
by the administrator for four-fifths of the land was tendered 
Sweeny at the term of the Court when the cause was tried, and 
refused by Sweeny. A letter on file in the Records of the Court, 
in a cause pending between Allcorn, administrator of Caples, as 
plaintiff, and John W. Cloud, from Cloud to Allcorn, was intro- 
duced, to show that a demand had been made of the administra- 
tor. The Judge charged the jury “that it was competent for the 
intestate to bind himself, his heirs, &c., in stipulated damages to 
make a title to the land, and that the death did not lessen the 
obligation and the necessity of complying with the terms of the 
obligation’? A motion for a new trial was made and withdrawn, 
in order to a more speedy determination of the case in this Court. 
The Counsel in argument concede that the bond, on which the 
plea in reconvention is based, was an ordinary penal bond, and 
that the amount therein specified was not claimed as stipulated or 
liquidated damages, but only such damages were sought by the 
plaintiff in reconvention and found by the jury, as were actually 
sustained; the measure whereof would be the value of the land as 
disclosed by the testimony. Several questions have been raised 
as to the necessity of a demand, the time for such demand, and 
of whom it would be made; which we do not deem it necessary 
to decide in this cause. We shall therefore proceed at once to 
that point which is decisive of the case in its present attitude. 
It appears that a contract of sale was made between Allcorn’s in- 
testate (Caples) and Sweeny, for certain lands, and the bond 
above mentioned given by Caples to Sweeny. Caples’ adminis- 
trator sued Sweeny for the purchase money, and Sweeny recovered 
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in damages for the failure of Caples to perform the condition of 
his bond. Under the sale the possession of. the land was deli- 
vered to Sweeny. The land was his, would descend to his 
heirs, and be devisable by his will. The powers and rights of 
the vendor, or those claiming under him, over and to the land, 
has passed forever to Sweeny. With Sweeny, however, under 
the condition of the bond, rested the election, in case of inability, 
failure or neglect on the part of the obligors in the bond, to make 
a good and sufficient title; either to enforce that title through the 
medium of the Courts, or to rescind the contract and recover his 
damages. He elects to pursue the latter course, and refusing the 
Deed for four-fifths of the land tendered him by the administrator, 
demands at the hands of a jury his entire damages. ‘There is no 
plainer requisition of law, as well as reason and justice, than that 
where a party, on such a contract as the bond under considera- 
tion, seeks to exact a penalty for the non-performance of a par- 
ticular act, that all things must be restored, as nearly as may be, to 
their original position, before such penalty can be enforced. Has 
this been done by Sweeny, the plaintiff in reconvention? He 
admits himself to be in possession of the land; he refuses a title 
to four-fifths thereof; he shows no eviction, or attempt at eviction 
by the vendor, his heirs, or administrators; he shows no outstand- 
ing title in any other person; he makes no tender of the premises, 
but holds on to his possession and still claims and obtains, at the 
hands of the jury, full damages to the value of the land proven, 
and even consequential damages-as to a part. This verdict then, 
under these circumstances, is at once illegal, exorbitant and op- 
pressive, and can never be permitted to stand unreversed. It is 
therefore ordered, that the judgment of the Court below be re- 
versed, and the cause remanded for a new trial. 
[Opinion delivered by Judge Morris, and concurred in.] 


No. IV. 
i Jesse BENTON 
VS. Appeal from Harris County. 
ELI WILLIAMS. 


Eli Williams sued Jesse Benton in the District Court of Harris 
County, to recover damages for an assault and battery alledged to 
have been committed by Benton on Williams. The defendant 
filed two pleas by way of answer to the plaintiff’s petition. First, 
justification; and secondly, that the defendant ought not to be held 
to answer the complaint of the plaintiff in this cause, because “Eli 
Williams.is of African descent, and not entitled by law to maintain 
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his action, except by his guardian or next friend.” To this last 
plea the plaintif demurred. The demurrer was sustained by the 
Judge, who tried the case below. The parties then went to trial 
on the other plea. There was a verdict and judgment for plaintiff, 
from which the defendant appealed. He now seeks to reverse the 
judgment of the District Court, on the ground of error in sustain- 
ing the plaintiff’s demurrer to his plea. 

. This is the only question that we are required to decide. The 
case has been submitted to us without argument or brief, and we 
have been unable from the books in our reach to find any authority 
to sustain the principle of law, as contended for in defendant’s 
plea. The only grounds, upon which we suppose the counsel for 
the defendant could have based an argument, are to be found in the 
Constitution in which is to be found the following: s The de- 
scendants of Africans shall not be permitted to remain permanent- 
ly in the Republic without the consent of Congress ;”? nor are 
such persons entitled to the rights of citizenship. But we cannot 
conclude that because they are not entitled to some particular 
privileges, they are, while actually residing in our country, out of 
the pale of the protection of the law, and that injuries and aggres- 
sions may be wantonly committed on their persons and property, 
and that when they ask for a redress of such grievances, they are 
to be told that the Courts of Justice are closed against their com- 
plaints. We cannot, by sustaining the defendant’s plea, establish 
a principle which we regard against law, contrary to the spirit of 
our institutions, and in violation. of the dictates of common hu- 
manity. The Judge below correctly sustained the demurrer to the 
defendant’s plea. The judgment of the District Court must be 
afhrmed. We have declined giving an opinion on the appellee’s 
motion to dismiss, because we thought the ends of justice would 
be as well obtained by a decision on the merits, which was also 
submitted. 


[Opinion delivered by Judge P. C. Jack, and concurred 1n. ] 


No. V. 
JACOB GARRET 
VS. Appeal from San Augustine. 
Joun D. Nasu anp Wire. 


Ellen A. Nash, being joined by her husband, instituted suit in 
the Court of Probates for the County of San Augustine, against 
Jacob Garret the appellant in this Court, and others named in the 
petition, to recover the portion of the estate of her former husband, 
Claiborne Garret, deceased, to which by law she might be enti- 

63 
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tled. When the case came up for trial in the District Court, the 
facts being agreed upon and submitted to the Court, it was deci- 
ded that the said Nash and wife were entitled to one-fourth of the 
estate of which the said Claiborne Garret died seized and posses- 
sed, after the payment of all just demands against said estate; 
provided the said fourth part of said estate did not exceed one 
hundred pounds of gold, or the value thereof. From this judg- 
ment an appeal was taken to this Court. In the argument of 
counsel our attention has been directed almost entirely to that 
portion of the statement of facts, in which the acknowledgment 1s 
made, that Claiborne Garret departed this life in the month of 
May, 1837, leaving the said Ellen A. his wife, destitute of any 
estate or property; and that the said Ellen A. intermarried with 
the said John D. Nash in the month of August following. 

Our enquiries will then be reduced to the narrow compass of 
ascertaining, whether under the circumstances of the impoverish- 
ment of the widow, she was entitled to the fourth part of her de- 
ceased husband’s estate, notwithstanding her re-marriage within 
the period of twelve months after his death. 

In Parta. 6. Tit. 13. Law 7. it is declared, that men’ are some- 
limes content to marry women who are poor and without a 
dowry; it is therefore but just and proper that since they loved 
and honored them through life, they should not leave them desti- 
tute at their death. The ancient Sages have therefore thought fit 
to ordain, that if the husband should not leave such wife the means 
of living independently, and she should not possess them herself, 
then she may inherit one-fourth of the estate, notwithstanding he 
should leave children; but such fourth part ought not to exceed 
one hundred pounds of gold, however great may be the estate of 
the deceased. It is unquestionable then, that under the wise and 
beneficent provisions of this law, the destitute widow is entitled 
to the one-fourth of her deceased husband’s estate, subject only 
to the limitation that 1t shall not exceed one hundred pounds of 
gold. But it is contended, that notwithstanding the salutary 
guarantees of this law securing the widow, (who during the con- 
tinuance of the matrimonial union has been surrounded by com- 
forts,) from indigence and want, yet she forfeits all its benefits by 
' marrying a second time within the first twelve months of her wi- 
dowhood, or even during the course of her life. To support the 
position assumed by the appellant, reference is made to the 3d 
Partida, Title 11ih. Law 3. and to a passage in the works of 
Febrero. In the Partida it is said, that the secular law prohibits 
the widow from marrying within one year after the death of her 
husband, and imposes a penalty, upon those who marry before that 
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time, of infamy; and that she loses the arras and other donations, 
made her by her deceased husband, and all other things which he 
had left her by will, &c. The passage from Febrero is presumed 
to be the following :—Hay tres casos no obstante enque pueda per- 
der este derecho ; Priméro, st la vinda vive dishonestamente ; sec- 
gundo, si secason ; Tercero, si se que dan usufruciuarios : Febrero 
vol. 1, part 1, Cap. 1. “There are three cases in which she lo- 
ses this right, (the marital fourth.) If she leads a disgraceful 
life; second, if they are married; third, if they are usufructua- 
ries.’ If the law, as expressed in the Paritdas, remained still of 
force, and the comment of Febrero were not explained with other 
portions of his own works, and also by other commentators, the 
conclusion that the judgment of the Court below was erroneous 
would be inevitable. But on a careful examination of the limited 
number of books and authorities on the subject of Spanish Laws 
and jurisprudence, to which we have access, we are of opinion 
that the law 1s repealed, and the passage in Febrero contradicted, 
or perhaps explained more fully by himself and other commenta- 
tors of established authority. The Recopilacions are not within 
the reach of this Court; and we are compelled to decide upon 
the provisions of the laws of Spain, not from a personal examina- 
tion, but upon the authority of Text writers and commentators. 
On application then to the only attainable sources of information, 
we find in the Institutes of the civil Laws of Spain by Aso and 
Manuel, that the above law embraced in the Code of Partidas, 
which prohibited widows from marrying within a year after the 
death of their husband, has been annulled, and the civil penalties 
incurred thereby, abrogated; See White’s Recop. vol. 1, p. 47. 

On the passage which has been cited from Febrero, it has been 
strenuously urged, that should a widow ever marry again after 
the death of her husband, the maritat fourth to which otherwise 
she was entitled would be forfeited. But subsequent comments 
of the same author, sanctioned, enlarged, and modified by other 
writers, authorize us to conclude, that under the laws in force at 
the accrual of the rights of the appellee, where the widow married a 
second time, whether before or after the first year of her widow- 
hood, she lost the legal title to, but enjoyed the usufruct of the 
marital fourth during her life, and this only when the husband 
left children at the time of his death; for otherwise it became en- 
tirely her own. 

In the first volume of Febrero, Nov. p. 425, the author says in 
substance, that poor widows, the children by inheritance from the 
father being rich, are entitled to a fourth part of the husband’s 
goods, provided the same does not exceed one hundred pounds 
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of gold. This right has no existence in three cases, viz: Ist. 
Where the widow lives licentiously. 2d. Where she is married a 
second time. 3d. Where she remains the usufructuary. Where 
she marries a second time before or after the year of widowhood, 
she will lose the (propeidad ) legal title of the property belonging 
to her for her marital fourth, and it will be transmitted to the heirs 
of the husband; but she will, during life, have the usufruct of the 
property. It will be observed, that the author in express terms 
makes no distinction between the cases of the widow’s marrying 
within, or after one year from the death of her husband; the pre- 
sumption then is irresistible that, at the period when that commen- 
tator wrote, no such distinction existed in the laws of Spain. Let 
us also examine into the full extent of the author’s position; for 
although the words “ heirs of the husband,” in the latter part of 
this quotation, are general terms and would ordinarily embrace all 
persons capable of inheriting the property of the deceased, yet 
comparing together the separate portions of this section, I cannot 
perceive that the established rules of construction would be viola- 
ted by limiting the words “ heirs of the husband,” to his children. 
The author only presents the case, where the children are rich, 
and the widow is poor; no allusion is made to the circumstance of 
the husband dying without children; and since such a condition 
of things does not appear to have been in the contemplation of 
the writer, the terms employed could not properly be extended to 
include persons, not within the scope of his consideration. If 
this be the proper construction of the remarks of Febrero, they 
have no application to a case where the widow marries again, 
there being no children of the former marriage. Weare not how- 
ever left to speculate, as to what the law is or should be under 
such a state of facts. According to some later authorities, the 
fourth part of the husband’s property under such circumstances 
belongs entirely to the widow. Sala, in the Glusira Cion del de- 
recho real de Espavia, hb. 11. Tit. 8, 2 vol. pe 61; Mexican 
Edition of 1832; after describing the property, (including the 
marital fourth) which the surviving partner of the matrimonial 
community is bound to reserve in favor of the children of the 
anterior marriage, so that although the survivor enjoys the usufruct, 
yet the goods cannot be hypothecated or disposed of, then pro- 
ceeds to say that this obligation to reserve (the legal title) ceases 
when there are no children in existence at the time of the death of 
the partner whose duty it is to do so; unless there be descendants 
of the children in whose favor the obligation will stil subsist. 
The obligation also ceases, if the dying partner consent that the 
survivor shall again marry, or if the children, who are to derive 
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the profit from the reservation, give their consent. In such cases 
the surviving partner would retain the legal title, which otherwise 
would be lost by the new marriage. In alate work entitled the 
« El Diccionario de Legislacion,” under the term ‘ Cuaria marital,?° 
we find the rules of law applicable to this subject, expressed in 
positive and distinct terms. The erm ‘Cuarta marital” is defined 
as follows. ‘HI derecho que tiene la vinda a la cuarta parle de 
los bienes de sudifunto marido en el caso de quedar pobre sin dato, le- 
gado, ni otros bienes can que alimentarse. La cuarta marital corre- 
sponde a la vinde hasta la cantidad de cien libras de oro (102,705 
reales, y 30 maravedis vellon) aun cuando queden higos de este 
matrimonio, aun cuando con su trabajo pueda janar el sustento, 
aun cuando adquiera algunos lienes despues de la muerte de su 
marido, aun cuando su marido Cleque et quinto, si este no alcamza 
para sus regulares alimentos, tanto en el caso de que el marido 
habiere hecho testamento como en el de que habiere muerto intestado, 
pues es una denda legal a cuyo payo estan sujitos todos los bienes 
del difunto. Pasando la vinda a segundas nupcias, esta obligada œ 
reservar a los hijos la propriedad de la cuarta y gozare’ solamente a 
su usufruio, mientras viva; pero a falta de hijos la hara suga en- 
teramenie,? Sc. p. 156. 

“The right which the widow has to the fourth part of the prop- 
erty of her deceased husband, when she is poor, without any dow- 
ry, legacy, or other goods with which to support herself. The 
marital fourth is due to the widow until it amounts to one hun- 
dred pounds of gold (102,705 reales, and 30 marevedis vellon) al- 
though there may be children of the marriage ; although she could 
with her labor support herself; although she may have acquired 
some property since the death of her husband; although her hus- 
band may have bequeathed to her the fifth, if this were not suffi- 
cient for her accustomed alimony; as well also when the husband 
shall have made a will, as when he shall have died intestate: since 
it is a legal debt, to the payment of which is subjected all the prop- 
erty of the deceased. The widow being married a second time is 
under obligation to reserve to the children (the propeidad) legal ti- 
tle of the fourth, and shall enjoy only the usufruct as long as she 
may live; but on failure of children, it shall become entirely her 
own.’—Sc. P. 156. In neither the works of Sala, nor in the A} 
Diccionario de Legislacion,” do we find any distinction drawn be- 
tween the cases of re-marriage within, or after the first year of wi- 
dowhood. From an examination of the aboye authorities, we are 
authorized to consider the following, as established principles and 
rules in Spanish Jurisprudence, viz: ist. That the prohibitory 
and final law, forbidding marriages within one year from the death 
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of the husband, is annulled and reversed. 2d. That where there 
are children in existence of the anterior marriage, the poor widow 
on her marriage will only enjoy the usufruct of the fourth part of 
her deceased husband’s property : but where there are no children 
of the former marriage, nor their descendants, the legal as well as 
the equitable title to the fourth vests in the widow and-‘it becomes 
entirely her own. 

This fourth must not exceed one hundred pounds of gold, and 
this is computed to amount to (102,705 reales, and 30 maravedis 
vellon. ) 

It may well be doubted whether the widow be not entitled to 
deduct the fourth from the whole of the property of the deceased 
husband, and whether the judgment of the Court below be not er- 
roneous, so far as it orders the award to the widow of the fourth 
only of the balance of the estate remaining, after the payment of 
all just claims against the same. But as this objection was not 
raised in argument, and as we have neither the means nor the time 
to investigate difficulties which have not presented themselves to 
the counsel, we will not take the question into consideration. 

These remarks are made in order that this point may not be 
considered as concluded, should a controversy similar to the present 
ever arise for adjudication. 

It is ordered, adjudged and decreed that the judgment of the 
Court below be affirmed, and the appeal dismissed at the costs of 
the Appellant. 

[Opinion delivered by Chief Justice John Hemphill, and con- 


curred in. | 


No. VI. 


PHILLIP WEPPLER 


US. Appeal from Robertson. 
Ann McMILLAN. 


We find on an examination of the transcript in this case, that 
there was a finding by the jury empannelled to try this cause; but 
no judgment was entered ihereon. This Court has more than 
once decided, that it gannot take jurisdiction of a case in which 
there has not been a definitive judgment rendered in the Court 
below. The appeal must therefore be dismissed at Appellant’s 
cost. 

[Opinion delivered by Judge Ochiltree, and concurred in. | 
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No. VII. 
REPUBLIC OF TEXAS 


US. $ Appeal from Bastrop. 
Lewis Goopwin. 

Goodwin was indicted at the Fall Term, 1839, of the District 
Court of Bastrop County, for knowingly permitting the game of 
Faro, a banking game, to be dealt in his house, contrary to the sta- 
tute, &c. He was afterwards tried by a jury, who brought in a 
verdict of guilty. 

The indictment and proceedings in the case were certified to 
this Court by the presiding Judge, as presenting questions of no- 
velty and doubt. 

After a careful investigation of the record, we see nothing which 
requires our interference, and are of opinion that the judgment of 
the Court below be in all things affirmed. 

[Opinion delivered by Judge Ochiltree, and concurred in.] 


No. VIII. 
WESCOTT 
vs. Appeal from Galveston. 
Menarp & Co. 


Menard & Co. sued Wescott in the Court below, for the reco- 
very of four hundred and one dollars and fifty-seven cents, due by 
promissory notes; and obtained a judgment against him for that 
sum in the following words, to wit: 

‘¢ This day came the parties by their attorneys, and the defen- 
dant withdraws his plea and says nothing in bar or preclusion of 
the plaintiff’s action. It is therefore considered by the Court that 
the plaintiff recover of the defendant, &c.”’ 

To reverse which this writ of error is prosecuted. The counsel 
for the plaintiff urges four grounds for reversing the judgment : 

ist. No citation appears to have been issued. 

2d. The Record shows no service of writ or petition, nor ac- 
knowledgment of service of either. 

ad. Nor does it exhibit, (except by implication in the very 
judgment purporting to be founded on it,) any appearance by de- 
fendant below. . 

4th. The Record makes no exhibition of the note sued on and 
described in the petition, and furnishes no proof wherewith the 
allegations of the plaintiff are at all supported, or upon which the 
judgment was or could be legally based. 
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The points thus presented will be briefly considered. ‘The first, 
second and third errors assigned may well be considered together. 
They in substance object, that copies of the citation and petition 
were not served on ‘Wescott, and yet proceedings were had and 
judgment rendered against him. 

This objection would be deemed fatal, unless it is cured by his 
appearance (without service of the process.) But the Record 
states that he appeared by attorney, withdrew his plea, and said 
nothing in bar or preclusion of the right of Menard & Co. to re- 
cover against him. We cannot falsify the Record, and are there- 
fore bound to take it, that Wescott appeared and consented to the 
judgment. 

A voluntary appearance supercedes the necessity of service of 
process, which is intended to procure an appearance ; the want of 
service cannot therefore be urged in this case as error. 

The fourth error assigned raises the question whether this Court 
ought to affirm the judgment of a Court below, when the record 
here does not shew a copy of the note sued on. Ifthe judgment 
was in fact obtained against Wescott without producing the note 
on the trial below, he ought then to have objected ; but the record 
shews no such objection. We deem it now too late for him to do 
so, aS we must suppose the District Court would not have given 
judgment, unless the judge below had the necessary proof, to have 
authorized it. 

But for the sake of a correct practice we think it proper to add; 
that wherever written instruments of any kind are made the foun- 
dation of an action, such instruments ought always to be pro- 
duced on the trial and regularly filed at the time the judgment is 
obtained. Should they afterwards be wanted for other purposes, 
a motion ought to be made to the Court for permission to with- 
draw them by leaving copies on file, and this motion should ap- 
pear on the Records of the Court. Judgment affirmed. 

[Opinion delivered by Judge Baylor, and concurred in. | 


No. IX. 
R. H. BRADLEY 
US. : Appeal from Victoria County. 
Joun McCrass. 


John McCrabb, the plaintiff in the Court below, presented his 
petition to the District Court for the County of Victoria at its 
Spring Term, 1841; stating, that in the month of January, in the 
year one thousand eight hundred and thirty-eight, he was duly 
elected to the office of Clerk of the District Court for the said 
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County; that he was duly qualified; exercised the duties and en- 
joyed the immunities of the said office until since the first of Feb- 
ruary last; when Robert H. Bradley, the appellant in this Court, 
by virtue of a pretended election claimed to be the lawful incum- 
bent of said office, and that in accordance with the advice of the 
Chief Justice of said County, and the desire of his Honor the Dis- 
trict Judge, and in order to the due administration of justice, and 
that the Courts might be held without interruption, he had handed 
over the books, papers, and records of said Court and said Office 
to the said Bradley, but denied, that he had by that act transferred 
the rights, the perquisites, immunities, and right to said office ; but 
retained and reserved the same to himself, until the full end and 
term of four years should elapse from the period of his election.— 
He prayed for a writ of mandamus, requiring the said Bradley to 
deliver to the said petitioner the said office with all its immunities, 
records, books, papers, &c., or shew cause to the contrary. The 
petition was sworn to on the 21st April, and on the same day 
there was entered of record in the said Court an order, command- 
ing the said Bradley to deliver up to the said McCrabb the said 
office, with the immunities, books, papers, records, &c., within 
one day, or otherwise to shew, if he could, any sufficient cause 
or warrant to the contrary. On the following day, the respondent 
returned, or shewed for cause; why he ought not to be required to 
deliver up to the said plaintiff the said office, with the books, re- 
cords, immunities, &c., and why a peremptory mandamus should 
not issue ; 

ist. ‘That the said plaintiff had other remedies at law. 

2d. The respondent had not good, sufficient, legal and timely 
notice of the suit, of the said McCrabb. 

dé. That the said McCrabb was only elected, (if he ever was 
legally elected, which Defendant denied), to fill an unexpired term 
terminating on the first day of February, 1841. 

4th. ‘That at an election held in conformity with law on the first 
day of February, 1841, to fill the said office for the said County, 
the said respondent received the largest number of votes for the 
said office ; that he had been duly commissioned as Clerk of the 
said Court by the President of the Republic; and that by virtue of 
the authority thus vested in him, he has taken possession of the 
records, books and papers of the said office, and has continued 
ever since in discharge of the duties of the same; and prays for a 
recission of the order entered of record as aforesaid. 

The right of trial by jury was waived, and the cause being sub- 
mitted to the Court, a peremptory mandamus was ordered to be 


awarded, commanding respondent to yield up to the plaintiff the 
64 
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office and franchise of Clerk of the said Court with all the immu- 
nities, books, papers, archives of said office, to be used, held and 
kept by the said McCrabb, until the full end and expiration of his 
office, viz: for four years from and after the 10th day of January, 
1838. 

From this decision the Respondent has appealed. As noargu- 
ment has been made in this cause, nor brief offered by counsel, we 
will proceed to consider the objections to the judgment of the 
Court below,.in the order of their arrangement in the return of the 
respondent. 

And first that the plaintiff was not entitled to this writ, he hav- 
ing other remedies at Law. As this application was subsequent 
to the passage of the statute of this Republic requiring Judges, in 
issuing writs of mandamus, to observe the rules which govern such 
writs at Common Law as modified by the statutes of this Republic, 
we will proceed to consider, whether at Common Law, mandamus 
would be the appropriate remedy of the wrong complained of in 
this controversy. The writ of mandamus, according to the theory 
of the British Constitution and of the Common Law, is deemed a 
prerogative writ of an extensively remedial nature, and has been 
figuratively styled ‘* one of the principal flowers of the jurisdiction 
of the King’s Bench,” in which the King once sat in person, and 
is by legal fiction still presumed to be present. See Chiity’s 
General Praciice, vol. 7. p. 19. Kendall vs. United States, 12 
Peters, 620. 

Among an infinite number of other purposes to which this writ 
may be applied, it lies to compel the restoration or admission of 
any one entitled to any office or franchise of a public nature, whe- 
ther the same be spiritual or temporal, and also for the production, 
inspection, and delivery of public books and papers. See Blac. 
Com. p. 110; Bac. Ab. Mand; Tomlin’s Le Dic. 2 vol. p. 512. 
In 3 H. and M. 1, 47, it was decided to be a proper remedy to 
restore to his office a Clerk of a Court, who has been ousted there- 
from by the illegal appointment of another person. See Tucker's 
Comm. vol. ite pe 202. It will not only issue, in cases where the 
party having a specific legal right has no other legal operative 
remedy; but where the other modes of redress are inadequate or 
tedious, the writ will be awarded. 3d Black. Com. p. 110; S&. 
Carolina Rep., Tread. Hd. vol. i. p. 175; 4 Burr, 2044; 3 Burr, 
1266. One of the reasons for the abundant caution in the exer- 
cise of this jurisdiction under the Common Law, and the restriction 
of its application to cases where there was no other legal, specific, 
and operative remedy, was the final character of the judgment 
awarding the writ of mandamus; as no writ of error lay, by which 
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it could be subjected to the revision of a superior tribunal. But 
under our Constitution and Laws, the defeated party is entitled to 
an appeal from any final judgment rendered in the District Courts ; 
and the jealous caution which might arise from the influence of 
apprehensions, that remediless wrongs might be committed, can 
have no foundation or support in the structure of our judicial sys- 
tem. It is true, that at Common Law the writ of guo warranto 
will he in the name of the King, or the Republic against any per- 
son or corporation, as well for the usurpation, as for the non-user 
or abuse of any franchise or liberty, to shew by what warrant or 
title they claim such right or franchise. And had an information, 
in the nature of a quo warranto, been filed in this cause, we will not 
say that the same could not have been sustained; but where the 
object is not only to restore to office him who has been illegally 
ousted, but also to cause the books, papers and archives thereof 
to be delivered to his possession, we are of opinion that the writ 
of mandamus operates a more complete and effectual remedy. 

The next objection, that the respondent did not receive sufi- 
cient legal and timely notice, will be found untenable. Were the 
Tth section of the Act establishing District Courts alone consulted, 
we might hastily conclude that all process, issued in the course of 
judicial proceedings, must be served at least five days before the 
next term succeeding the issuing of said process. But when 
construed with other portions of the same statute, such a conclu- 
sion will be found incompatible therewith, and the provisions of 
the said section must necessarily be restricted to the ordinary 
process obtained from the ministerial officer of the Court, without 
the intervention of judicial power. Any other construction would 
in a great measure paralyze judicial authority, and render it too 
imbecile for the effectual administration of justice or the redress of 
wrongs. By the 4th section of said Act, Congress in conformity 
with the provisions of the Constitution has communicated to the 
District Courts the most high and transcendant authority in both 
civil and criminal matters, limited and confined only by appeal to 
this tribunal. The Judges are in express terms empowered either 
in vacation or term time to grant writs of Habeas- Corpus, Manda- 
mus, Injunctions, Supersedeas and all other remedial writs known 
to the Law, not repugnant to the Constitution, returnable accord- 
ing to law, into the Supreme Court, or either of the said District 
Courts, as the case may be. Under other circumstances it might 
be profitable to inquire whether the Legislators by the use of the 
terms Injunction, Mandamus, Supersedeas, &c., introduced or in- 
tended to introduce all the principles and rules by which these 
writs are governed at Common Law. In Aques ws. Indice, 3 
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Martin’s Reports, 171, it was decided, that the use of Common 
Law names in judicial proceedings were naturally adopted in a 
practice carried on in the English language, but that they should 
rather be considered the translations of names formerly used, than 
as emanations from English Jurisprudence. That the words 
mandamus, procedendo, certiorari, prohibicion, &c., sometimes em- 
ployed in practice, may be considered good equivalents for éncita- 
cion, evocacion, inhibicion; but that their adoption as words could 
by no rule of Law, or common sense, be considered as having in- 
troduced the English practice itself. But however interesting 
might be the examination of this subject when a proper case is 
presented, the present controversy could not be affected by the 
practice in relation to remedies of a similar nature, in Courts de- 
riving their jurisdiction from the Civil Law. By subsequent Le- 
gislation, the Judges were required in the issuance of the writs 
of mandamus, to be directed by the rules which govern such writs 
under the Common Law, as modified by the Statutes of this Re- 
public. To the Common Law, and to our Statutes then, must 
we apply for the decision of the question, whether the order or 
alternative writ of the mandamus, issued in this case, should have 
been served five days before the commencement of the term of 
the Court, or whether the same was properly issued in term time 
and returned at the same term. In deciding on the proper prac- 
tice to be pursued under our laws and the organization of our 
Courts, we derive but litile assistance from an examination of the 
practice of the Common Law Courts in England; nor has that 
practice by the introduction of the Common Law become of force 
in this country; and the decisions thereon are no further binding 
here, than as they are applicable to the structure of our Courts of 
justice. There the terms of the Courts are frequent and long 
continued; and the difference, between the time of the geste and 
the return of the writ, varies according to the distance of the 
respondent from the place where the sessions of the Courts are 
holden. Here our Courts are holden but twice in the year. The 
term of many of them does not exceed six days, which is two 
days less than the minimum period allowed in England, between 
the teste and return of the writ of mandamus. The dissimilarity 
between the organization of the English and our Courts is so 
great, that no deduction can be shewn from the English practice, 
as to the proper period of notice under our judicial establishment. 
The question then arises, whether on a just interpretation of our 
Statute Laws, (considering the powers of the District Courts and 
the objects to be obtained by the application of the remedy), a 
writ of mandemus can be returned to the same term from which it 
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issued? This question will admit of but one answer. If we ex- 
amine the usages of other Courts where Common Law prevails, 
we will find that the rule to shew cause, the alternative and 
peremptory mandamus have all been granted at the same term of 
the Court. The same provision, which authorizes Judges to issue 
. writs of mandamus, gives authority also, to issue writs of Habeas- 
Corpus, requiring them both alike to be returned to the District 
Court. It surely would not be contended that a writ of Madbeas- 
Corpus, issued at one term of the Court, could not be returned 
until the succeeding term thereof. Such a construction would 
render nugatory this great instrument of human liberty, and a 
similar one would vitally impair the remedial efficacy of the writ 
of mandamus. It is the daily practice of Courts to issue writs 
returnable to the same term, and the exercise of such power is 
essential to the due, prompt, and vigorous administration of justice. 
Writs are issued for the apprehension of criminals, attachments 
for contumacious witnesses, and many other processes, returnable 
immediately, or at a day fixed in the said term. If the writ of 
conditional mandamus could not be returned at the same term at 
which it issued, one of the objects of the adoption of that remedy, - 
viz: the speedy attainment of justice, would be defeated; for no 
other mode of redress could be more tedious or protracted. The 
processes in mandamus are of an extraordinary nature and require 
the intervention of a Judge, and as to the period of their return 
cannot well be assimilated to the ordinary writs obtained from the 
ministerial officers of the Courts: but in the absence of district 
Statutory provisions, the day of return ought to be regulated by 
the objects to be accomplished and the usages of Courts similarly 
situated.. Nor can the exception be sustained, because there was 
no rule to shew cause and no conditional mandamus in fact issued. 
The circumstances of this case, as developed by the evidence, 
were peculiar. 

The claimant McCrabb had delivered the papers and books of 
the office to the respondent at the request of the presiding Judge, 
that there might be no failure in the administration of justice; it 
being understood that at the earliest opportunity on proper pro- 
ceedings being instituted, the right would be decided. 

The respondent acted as Clerk of the Court, and recorded the 
order directing him to yield up the office, with its papers and books, 
&c., or shew cause on the next day to the contrary. His answer 
shews notice of the existence of the order. Where the probable 
cause is manifest the Court is authorized as the primary measure 
to issue the alternative mandamus; and as the making out of the 
writ in form by the respondent and having it served on himself 
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would have been idle and troublesome ceremony without any com- 
ceivable advantage, we cannot think that on these grounds the 
exception for want of notice is supported. The order of proce- 
dure in suing out writs of mandamus is very clearly prescribed in 
Ə Black. Com. p. 111, and ordinarily it should be pursued ; but the 
circumstances of this case and the official situation of the respon- 
dent rendered other steps than the order of the Court and his 
notification thereof, unimportant and superfluous. It has been 
decided, that where a mandamus is sought to restore to office a 
clerk who has been ousted therefrom, that the person occupying 
the office ought to be made a party to the conditional rule or man- 
damus, and it ought to be served upon him that he may be warned 
to appear and defend his nght. But if it appear from the Record 
that he was apprised of the proceedings it will be sufficient. 3 
H. and M. 1, 47.—2 Tuck. Comm. p. 202. The Defendant was 
warned of the proceeding, and cannot properly allege want of no- 
tice. The next and most important question is, whether the said 
claimant McCrabb was entitled to hold his office for the full end 
and term of four years from and after the period of his election. 
The depopulated counties, from causes over which they had no 
control, were not organized, nor county officers elected on the first 
Monday in February, 1837, as was prescribed by law; and they 
were specially empowered by a supplemental act passed June 12th, 
1837, to hold elections for county officers at such time as they 
might deem proper. Under the provisions of this supplemental 
act, an election was held on the 10th of January, 1838, in Victoria 
county, but the evidence, whether the writs and notices of election 
purported that the same was to be had for a full term of office or 
an unexpired portion thereof, was conflicting and variant. It will 
not be material to weigh and endeavor to reconcile the variant tes- 
timony on this point, as the important principles which are deci- 
sive of this controversy cannot be effected or modified, even if it 
were incontrovertibly established that the election was had for an 
unexpired portion of the term of the office in dispute ; nor can the 
act of the claimant in voting or being a candidate for a re-election 
in February, 1841, affect his rights—for if he were entitled under 
the laws of the land to hold his office for four years, the election 
to fill an office which was not vacant was a nullity, and without 
force and effect. The Sect. 6th, Art. 4th of the Constitution pro- 
vides— that the Clerks of the District Courts shall be elected by 
the qualified voters for members of Congress in the counties where 
the Courts are established, and shall hold their offices for four 
years, subject to be removed by presentment of a grand jury and 
conviction of a petit jury.” The terms of this provision are so 
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plain, that by no admitted rules of interpretation could the tenure, 
by which this office is holden, be abridged or curtailed to a shorter 
period than four years. There is no analogy between term of the 
office of the District Clerk, and the fixed and definite periods for 
the commencement and termination of Senatorial offices. The 
Senators are ordered to be classified ; the seats of the first class to 
be vacated at the end of the first year, the second at the end of the 
second year, &c., &c., in such manner that one-third shall be cho- 
sen each year. Should a vacancy occur in the seat of any one 
member of a class, provision is made for filling the same, but the 
terms of office of the entire class continue until, and can only ex- 
pire at, stated periods. ‘The time at which the Senatorial Term 
commences is fixed, and whether there be one or twenty incum- 
bents it is also fixed, that it must expire at the end of three years. 
But can it be inferred by any legitimate rules of deduction, that 
the tenure, by which a Clerk of the District Court holds his office, 
has any dependence on, or connexion with the period at which a 
former incumbent may have been elected to the said office, or the 
length of time for which he may have holdenthe same. There is 
nothing in the terms of the Constitution, which can militate against 
the plain and just conclusion, that the person appointed by the elec- 
tive power to the office of District Clerk is entitled, whensoever he 
may be elected, to hold the same for four years. It cannot there- 
fore be material in point of fact to ascertain, whether McCrabb was 
elected for a less or even a greater period than the term of four 
years. The Constitution prescribes the tenure of his office, and 
under its high guarantees he could not be disturbed even by a so- 
Jemn act of Legislative authority, without subverting the funda- 
mental principles of our social compact; and if his constitutional 
rights could not be impaired by Legislative action, they surely 
could not be subverted by mistakes of ministerial officers ordering 
the election, or the misapprehension of electors as to the period of 
duration of the office. This is an office created, and its tenure 
and mode of appointment prescribed by the Constitution; and 
when the Clerk is once elected, he is in office under that instru- 
ment, and entitled to all the rights and immunities conferred there- 
by.—( The State vs. Ephraim Syles, 1 McCord, p. 238.— The State 
vs. Hutson, Do. Do., p. 240.) 

The question, whether the Legislative authority can constitu- 
tionally authorize the election of a Clerk for a less period than a 
term of four years, does not.perhaps properly arise from the con- 
‘struction of the 47th section of the act establishing the District 
Courts. That authorizes an appointment by the District Judge, 
when the office is vacant of a Clerk, pro. tem., until a regular elec- 
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tion shall be held. But there is nothing in that section to justify 
the conclusion, that the Legislature intended that a Clerk, when 
elected, shall hold his office for a less term than the constitutional 
tenure. We express no opinion as to the proper power from which 
the District Clerk should receive his appointment or authority, as 
that question was not presented in this controversy. Should any 
embarrassment arise from the present Legislation on this subject, 
it will be in the power of Congress at any time to afford the rem- 
edy. Weare of opinion that the judgment below should be af- 
firmed, and it is hereby ordered, adjudged and decreed accordingly. 

[Opinion delivered by Chief Justice John Hemphill, and con- 


curred in. | 


No. X. 


Ricwarp Roman 


VS. - Appeal from Victoria. 
James A. MoopY. 


The Relator, James A. Moody, in his petition, states that he 
was duly elected Clerk of the County Court of Victoria County, in 
the month of January, 1838, and held the said office until the first 
of February, 1841; when an election being held to fill said office’ 
contrary to law, Richard Roman was chosen the incumbent there- 
of, and the said Roman having applied for the records of the said 
office, the Relator, considering that he was still lawfully in office, 
refused to deliver them, until being ordered and advised to that 
effect, that the public business might proceed without hindrance, 
he surrendered the said papers, books, &c., reserving however the 
right and title of said office, with all its immunities, until the full 
end of four years from the period of his election. He prayed fora 
mandamus to compel the said Roman to deliver to him the said 
office with iis records, books, immunities, &c., or shew cause to 
the contrary. ‘The alternative order or mandamus being issued, 
requiring a compliance with the prayer of the petition, or shew 
within one day sufficient cause or warrant for the refusal, the 
respondent appeared; and it was agreed that the cause should be 
submitted to the decision of the Court in the same manner as was 
the case of the District Clerk, (JMcCrabb vs. Bradley;) the only 
point of distinction between the two cases arising from the faet, 
that one office was created by the Constitution, and the other was 
the creature of the law. The testimony of the witnesses was in 
all respects the same, as was given in the case of McCrabb vs. 


Bradley; the Relators, McCrabb and Moody, having been elected 
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to the respective offices of District and County Clerks on the same 
day. No statement of facts is sent up with this record, but refer- 
ence is made to the case of Me Crabb for the proof which was ad- 
duced. The Court awarded a peremptory mendamus against the 
respondent, and an appeal was taken from the decision. As was 
stated in the opinion delivered in the case of JMcCrabd, the testi- 
mony, whether the election held in 1838 was to fill the respective 
offices for their entire terms or unexpired portions thereof, was va- 
riant and conflicting; the Court below being of opinion that the 
weight of testimony was in favor of the affirmative, or that the 
officers were elected for a full term. 

We will not enter into an examination of the evidence for the 
purpose of comparing the same, and deciding upon the correctness, 
of the conclusion of the Court below in relation to that matter. 
The judgment of this Court would not be modified by the estab- 
lishment of the one or the other fact, as we are of opinion that the 
tenure of this office being prescribed by law. would not be varied, 
extended, or diminished by any misconception of the Electoral 
body, as to the period of duration of the office. As the Constitu- 
tion has not provided for the establishment of the tenure of the 
office of the Clerk of the County Court, the Law creating the of- 
fice and fixing its mode of appointment and its tenure must fur- 
nish the rule for decision in this controversy. By the Sect. 8th 
of the “act organizing the Inferior Courts and defining the pow- 
ers and jurisdiction of the same.” p. 150. 1 vol. Laws of Texas, 
it is enacted; that there shall be elected by the qualified electors of 
each County on the first Monday of February next, one Clerk of 
the County Court, who shall hold his office for the period of four 
years, &c. There was no election holden in the County of Vic- 
toria to fill the office in dispute on the first Monday in Feb. 1837, 
as directed by the above law; and for the relief of this and other 
Counties similarly situated, a statute was approved June 12th, 
1837, authorizing the Chief Justices of such Counties to give 
notice and hold elections therein for County officers, at such time 
as they might deem proper and in the manner prescribed by law. 
No allusion is made to the period or Term for which the officers 
elected under the authority of this law shall hold their offices, 
and the question then arises, whether a Clerk of a County Court 
elected by virtue of this latter statute shall hold his office for the 
period of four years from the date of his election, or only from the 
space of time, intervening between his election and the expiration 
of four years from and after the first Monday in February, 1837. 
The act organizing the County Courts, above referred to, authori- 
zes the Clerk to hold his office for four years. It is true that an 

65 


S14 OPINIONS OF THE SUPREME COURT. 


election was directed to be had for the Clerk on the first Monday 
in February, 1837. But we do not consider ourselves justified in 
concluding from the terms of the Law, that there is prescribed a 
fixed period, certain as to its commencement aad termination for 
the office in controversy. 

It is simply provided that he shall hold his office for four years, 
and not that it shall commence and end in prescribed days, and that 
should a vacancy occur, elections shall be holden only to complete 
the unexpired portion of this defined and circumscribed end. The 
terms of the provision, that he shall hold his office for four years, 
are so plain that they cannot be elucidated by explanation; and 
since they are not modified by the subsequent statute or by other 
provisions of the same act, we are justified in concluding that a 
Clerk of the County Court, whensoever elected, and especially 
when elected under the authority of the statute passed for the bene- 
fit of the depopulated Counties, is entitled to hold his office by the 
tenure guaranteed to him by the provisions of the general Law, 
viz: for the term of four years. For authorities in relation to the 
tenure of office, See 2 Wendell Rep. 266. 1 Melord, 233, and 
Bradley ws. JMeCrabb, decided at this Term of the Court. We 
perceive no necessity of adding further observation in relation to 
the tenure of the Clerk’s oce or to the propriety of proceędings 
by mandamus. They are discussed at some length in the case of 
Bradley vs. Mc Crabb, and do not require repetition. Itis ordered, 
adjudged, and decreed that the judgment of the Court below be 
affirmed. 

[Opinion delivered by Chief Justice John Hemphill, and con- 
curred in. | 


No. XI. 
TAYLOR 
VS. } Appeal from Gonzales. 
DUNCAN. 


A motion has been made in this case to dismiss the writ of er- 
ror granted to Taylor, because the judgment, which that writ was 
granted to revise, was rendered previous to any law authorizing 
such writ, and after the right of appeal, under the laws existing at 
the time of the rendition of the judgment, had been lost by lapse 
of time. 

The principal questions that arise in the determination of this 
motion are two. Ist, that at the time of the rendition of this 
judgment, was the method known to the law, of obtaining a revi- 
sion in a higher Court of a case adjudicated in a lower. 2d, 
whether the laws passed subsequent to that time giving additional 
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or enlarged remedies, can be considered as applying either direct- 
ly or by implication to cases which had been previously adjudica- 
ted. The judgment in this cause was rendered in November, 
1839, and upon an examination of the Statute law of the Repub- 
lic up to that time, we find that the only means, by which a cause 
could be transferred from an inferior to a superior tribunal in order 
to its revision by the latter, was an appeal; the terms, time and 
manner whereof are variously modified by different provisions in 
those Statutes, (Vid. 1 vol. Stat. p. 203, sec. 15. 2d vol. Id. p. 
94, sec. 1.) All of these provisions require the notice of appeal 
to be given at the Term of the Court at which the appeal was 
prayed, and time only was extended by the amendment for the 
filing of the appeal bond, in those instances in which it was neces- 
sary that such bond should be given. That time varied from the 
Term at which the appeal was taken, to six days subsequent to 
the expiration of the term of the Court at which the appeal was 
prayed. But itis contended, that we must conclude from words 
and expressions in the same Statutes, that Congress contemplated 
some other method, of obtaining a revision of the decisions of an 
Inferior by the Supreme Court, than appeal. The expressions, 
used in the Statutes and referred to as raising this presumption, 
will be found in vol. Ist, p. 79, (Statute organizing the Supreme 
Court) sec. 3d; where it is said “that the Supreme Court shall 
have jurisdiction over and hear and determine all manner of pleas, 
plaints, &c. which may be brought before it from any Court in this 
Republic, either by appeal or other legal process,” &c. &c. In 
sec. 8th—*‘ the said Court or any Judge thereof, in vacation, may 
grant writs of injunction, supersedeas, and such other writs as the 
laws permit to the judgments and decrees of the District or Coun- 
ty Courts, on such terms and conditions as the laws prescribe in 
cases of appeal, &c. &c. returnable either to the Supreme Court or 
before any Judge of said Court, as the case may require.” Sec. 
16, requires that a copy of the bond given by the plaintiff shall be 
transmitted, with a transcript of the Record of the cause in which 
such appeal was taken, or which may be taken in any other way, to 
the Supreme Court. 

In 1 vol. (under the law organizing District Courts, p. 203, 
sec. 4,) the Judges of the District Courts are authorized, in vaca- 
tion or term time, to grant writs of Habeas Corpus, Mandamus, 
and all other remedial writs known to the Law, returnable accord- 
ing to law, either in the Supreme Court or either of said District 
Courts, as the case may be. 

Other sections of law using similar expressions might be found, 
but as enough have been quoted to place the argument in a fair 
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light before us, we shall now proceed to a consideration of its 
force and effect. The legitimate method of construing the Statute 
laws of any country is to view them in connection with reference 
to the fundamental law of that country, on which they must ne- 
cessarily be based. When the Statutes are silent on any subject, 
or when doubt or difficulties arise as to the intention of the Legis- 
Jators in any Statutory enactment, it is the duty of the Courts to 
look to that fundamental law as the rule of decision in the one 
case, and the proper method of arriving at the intention of the 
Legislators in the other. What then, at the time of the passage 
of these various Statutes which have been before alluded to, was 
the fundamental law of the land? The answer is plain; the Con- 
stitution of the Republic of Texas, and the Spanish Civil Law as 
in force in the Mexican Confederacy ; upon these as a basis, have 
our Statutes been passed, and to these must we look as the guide 
of our decisions when the Statutes are silent, or as the rule of 
construction when they are doubtful. By reference to that law we 
find that appeal is the only remedy by which a party, conceiving 
himself aggrieved by the judgment or decree of an Inferior Court, 
could obtain a revision thereof in a highertribunal. The terms, 
time, and other requisites thereto are expressly given, (vid. 1 
White, 308; Laws Coahuila and Texas, p. 266, art. 109.) Our 
Statutes then, as we have seen, prescribe no other specific reme- 
dy but appeal. And reference to the fundamental law of the land 
shows no method of appeal analogous to the remedy which has 
been pursued in thiscase. That remedy is a writ of error, a writ 
strictly of Common Law origin, and which has once been decided 
by the Court as an incident to that system of law, necessarily ac- 
companying its introduction unless expressly excluded. The ar- 
gument of counsel goes to this extent, that because our Constitu- 
tion provides that the Common Law shall at some convenient 
time be introduced by Congress, and because from the expressions 
used in the Statutes before referred to, it would seem that Con- 
gress contemplated some other method of revising the decisions of 
the Inferior Courts than appeal, that therefore that other method 
was a “writ of error? That this does not follow we must at 
once perceive. At the time of the passage of those Statutes and 
the rendition of this judgment, the ‘Common Law” had not been 
introduced as the law of the land; no writ of this nature was given 
by these Statutes; none analogous to be found in the fundamen- 
tal law to which we must look as the rule of decision: and were 
we by our decision to declare its existence, we should be travel- 
ing farther than the law-making power, and assuming to our- 
selves Legislative functions, and by Judicial act bringing forth 
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before its time, from the Legislative womb, the embryo felus of 
the Common Law. 

Upon this point then we must conclude, that appeal was the 
only remedy known to our law at the time of the rendition of this 
judgment. Passing then to the consideration of the second point, 
it is contended that by the introduction of the Common Law, the 
writ of error as an incident thereto has also been introduced, and 
even if that be not true, the statute passed in 1841 has expressly 
recognized it as one of the modes of appeal; and that under those 
laws this writ has been properly granted and can rightly be deter- 
mined by this Court. It is not necessary for us to determine in 
this cause, whether by the introduction of the Common Law, the 
writ of error has also been introduced, nor are we to be considered 
‘as so doing. But admitit to be so; Jet us then examine this case 
with reference to that statute, and also the subsequent statute ex- 
pressly authorizing that writ. ‘The fair and proper method of con- 
struing statutes is to give them a prospective action, having effect 
only on causes that may arise subsequent to their passage. Unless 
therefore express words be used, clearly intimating the will of the 
Legislative body that the operation of a statute should be retro- 
spective, the Courts will not give such operation by construction. 
There is nothing in these statutes which either directly or by im- 
plication requires such construction at our hands. But suppose 
that the intention of the legislative body was that all causes pre- 
viously adjudicated, where the remedy by appeal had been lost by 
lapse of time and laches of the parties, should by means of this 
writ again be revived by this Tribunal if the parties so wished : 
such a statute would be plainly retrospective; (Vide Cond. Rep. 
U. S., vol. 1, p. 176,) and if it affected the rights of individuals, 
would under our Constitution be null and void. (Vide Cons. 16 
Sec. Bull of Rights.) Inthe case under consideration, the plaintiff 
had obtained his judgment and the defendant had lost his remedy 
by appeal, by failing to resort to it in the time prescribed by law. 
The plaintiff’s right had under the law become final and vested. 
(Vide 4 Burrow, 2, 460, 1 Part, 283, Law 19. 311, Law 24, 
1 White, 309, sec. 4.) A law then which infringes a vested right 
by retrospective action is void, under our Constitution ; the judg- 
ment in this case was a vested right at the time of the passage of 
these. laws; therefore so far as affecting that judgment they are 
null and void. But as we before said, we do not conceive that the 
remedy introduced by these Jaws were intended to apply to cases 
previously adjudicated and settled, for we cannot believe that 
Congress would lend its aid to those who had slumbered over 
their rights, or that it would violate another principle, viz: that 
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there should be some end to litigation, by calling up the spectres 
of departed causes to pass again in review before the judicial eye ; 
not having expressly done so, we do not feel at liberty to construe 
such to be their will by implication ; especially when after so‘doing, 
we should then be forced to declare their acts unconstitutional and 
void. Since the remedy then, which existed at the time of the 
rendition of this judgment, had been lost to the party by lapse of 
time, and as the remedies subsequently introduced must be con- 
strued as applying only to cases adjudicated since their introduc- 
tion, we conclude that the writ of error in this case was improperly 
granted, and must therefore be quashed and the cause dismissed. 
[Opinion delivered by Judge Morris, and concurred in.] 


No. XII. 


Joun Davis 


US. t Appeal from Jackson. 
SYLVANUS Harca. 


The Appellee, Hatch, brought an action in Jackson County 
against Davis for damages for a failure, as alledged in the petition 
on the part of Davis, then Sheriff of Jackson County, to levy an at- 
tachment which Hatch had sued out against one T. S. Mayberry, 
and for improperly serving other writs of attachment upon the pro- 
perty of Mayberry, which some other creditors of Mayberry had 
obtained before a Justice of the Peace. On the trial of the case 
below the proof was that Hatch on the tenth of September ob- 
tained an attachment against Mayberry, that Davis the Sheriff 
received the writ of attachment the same day and levied 1t on the 
next day. The Defendant proved that on the same day C. L. 
Owen, J. Brown, D. Allen and J. Murry Brown respectively sued 
out their attachments against Mayberry, on demands cognizable 
and returnable before a Justice of the Peace; that those of C. L. 
Owen and J. Murry Brown were delivered orally to said Allen to 
execute. That the writ sued out by Allen was delivered to said 
J. M. Brown to execute on the day of their date. That they 
were directed to any lawful Constable or the Sheriff of the County, 
but there was no written deputation made of either by the, Magis- 
trate; that neither Allen nor J. M. Brown was a qualified Constable ; 
that on the night of that day, Allen levied that delivered to him, 
and J. M. Brown levied Allen’s attachment. That on the next 
morning, the writ of J. Murry Brown, directed as the others, was 
levied by James A. Sylvester, Deputy Sheriff of Defendant Davis ; 
after which, on that morning, Hatch’s attachment was leyied. 
That Owen, Allen, and the Browns obtained ‘judgments before a 
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Magistrate, took out executions directed to any lawful Constable 
or Sheriff of Jackson County ; that these executions were delivered 
to said Sylvester, Deputy Sheriff, who, having advertised duly, 
sold the property attached, and applied the proceeds to the execu- 
tions issued by the Justice to the exclusion of Hatch’s attach- 
ment. ‘The Judge in a voluminous charge to the jury instructed 
them, “that according to the laws, neither the Sheriff, nor his 
Deputy as such, could execute any original or final process issued 
by a Justice of the Peace and returnable before such Justice in a 
civil suit? The whole of the charge was excepted to by the 
Defendant, but as the above is the only part of it which we can 
regard as relevant, we will proceed to determine its correctness. 
In looking over the act regulating attachments, we find through- 
out the whole of its provisions, that the framers of that statute 
contemplated the service of writs of attachment by Sheriffs, 
whether issued by and returnable before Justices, or from the 
Judge or Clerk of the District Court. But if any doubt existed 
as to the power of a Sheriff to execute an attachment issued and 
returnable before a Magistrate under this statute, they are alto- 
gether removed by a reference to “san act defining the powers 
and duties of Sheriffs” &c. By the 7th section of that act, the 
power is expressly granted to the Sheriff to execute all writs and 
other process to him legally issued and directed from any Justice of 
the Peace or Court of Record, &c. The charge of the Judge 
below was, we think, erroneous. We are also of opinion, that 
neither under the allegations in the petition nor the proof intro- 
duced, the Defendant could be made liable. Itis therefore ordered 
and adjudged that the judgment of the Court below be annulled 
and reversed. 


[Opinion delivered by Judge P. ©. J ack, and concurred in. | 


No, XIII. 


James Denison, Counsel for absent) 
a ! 
hetre of Ina INGRAM, f Appeal from Matagorda. 
VS. 
SETH Ineram. J 


Seth Ingram filed his petition in the Court of Probates for the 
County of Matagorda in the year 1841, praying to be duly recog- 
nised as the sole heir of Ira Ingram, his brother, deceased, and 
put in possession of his succession with the benefit of an inventory. 
He alleges that the said IraiIngram departed this life intestate, or 
leaving no legal or valid willat the time of his death; that for the 
purpose of collecting the effects of the estate of the said Ira In- 
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gram and of paying the claims against the same, the petitioner ad- 
ministered on the said estate, according to the form, terms, &c. 
prescribed to him by the Judge of the Probate Court for the said 
County, &c. The petition was demurred to by James Denison, 
attorney for the absent heirs of the said Ira Ingram, deceased, and 
the same being overruled, a plea was then filed by way of excep- 
lion, alleging that the said Ira Ingram at his death left a document 
purporting to be a will; that said document had been presented to 
the Probate Court for the County of Matagorda, for Probate as a 
will; that said Court upon proof offered admitted the same to pro- 
bate as a will and declared the same to be the last will and testa- 
ment of the said Ira Ingram, deceased; that the same is recorded 
in the Records of the said Court; that the Probate has never been 
impeached, and that the said Seth Ingram has acted as executor 
under said will. The replication to this states substantially, that 
the said Ira Ingram did die intestate, and that the Document, re- 
ferred to in Defendant’s answer, was not by the law of the land a 
will or testament and the same is null and void, and further that 
the said Will has never been admitted to probate or decreed to be 
executed, according to the Law of the Land. The Defendant 
joins issue on the second count of the replication, and excepts to 
the first as raising a collateral issue. It was admitted that Seth 
Ingram was the sole heir of the whole blood of the said Ira In- 
gram, deceased, but that there was a brother of the half blood, or 
his heirs, in the United States of America. The petition was dis- 
missed in the Probate Court. On appeal to the District Court the 
decree of the Court of Probate was reversed, and the cause has 
been brought to this Court for final decision. From an examina- 
tion of the pleadings in the above cause, it appears that issue has 
alone been joined on the question of fact, whether or not the Docu- 
ment, purporting to be a Will of Ira Ingram, deceased, has been 
admitted to Probate and established as his last will and testament, 
by the Court of Probate for the County of Matagorda. The 
question of the validity of the will was not properly raised by the 
pleadings, and the objection that the issue thereon was collateral 
was well made by the Defendant. On examining the Record for 
the evidence adduced in relation to the question of Probate, or not, 
of the will, we find that on the 25th of September, 1837, Seth 
Ingram by petition to the Probate Court for the County of Mata- 
gorda, stated, at the death of his brother, Ira Ingram, that his last 
will was left in the hands of A. L. Clements, and prayed that the 
same might be produced for promulgation. In conformity with 
an order from Court for that purpose, the Will and Codicil thereto 
were produced on the 26th of September; they were opened and 
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read aloud by the Judge. Evidence was taken to establish their 
execution by the testator, and ig the words of the Record; ‘the 
Judge signed at top and bottom of each page of the will, agreeably 
to Law.” ‘The will was filed and recorded, and on petition from 
the said Seth Ingram and Spencer H. Jack, they were appointed 
dative testamentary executors, or administrators with the will 
annexed, to carry the said will into execution. They took the ne- 
cessary oaths and gave the bonds required by Law. Ona careful 
consideration of the proceedings before the Probate Court, we are 
of opinion that they furnish sufficient evidence of the Probate and 
establishment of the said Document, as the last will and testament 
of Ira Ingram, deceased. Under the Common Law, the granting 
of letters testamentary is conclusive proof of the Probate of a will. 

It is true that we find no order, directing in express terms the 
will to be carried into execution. But we cannot regard such an 
entry in so many terms, as absolutely essential to the validity of a 
judgment establishing a will, as duly proven in the Court of Pro- 
bates. Where it appears from the proofs exhibited, as it does in 
this case, that the Probate Court received evidence as to the exe- 
cution of a will, that the same was filed and recorded, that letters 
testamentary were granted for the purpose of carrying the same 
into execution; we are compelled to recognize the will as having 
been allowed and established by the said Court. The informali- 
ties and irregularities, which may appear in the entries of the pro- 
ceedings of the Court, will not be sufficient to destroy the effect of 
such a judgment, or rebut the presumption that the same was ren- 
dered. ‘The will then having been admitted to Probate by a Court 
of competent jurisdiction, the next question presented for our con- 
sideration is whether this judicial act of the Court of Probates, 
being unreversed, operates as a bar or preclusion of the present 
action. We are of opinion that it does. It is a well established 
rule of law, that the judgment of a Court of competent jurisdiction 
is conclusive of the rights of the parties, until the same be reversed 
or vacated. (See Brown et al. vs. Gervis Gibson et ux. 1 Nott 
& McCord, 326; Lucas vs. Bank of Darien, 2d Stewarts Rep. 
280; Dufom vs. La Frane, 11 M. R. 607.) The judgment of 
the Court of Probates, being in this instance on a matter embraced 
within its jurisdiction and the same being unreversed, must pre- 
clude any action for the purpose of disposing of the decedent’s 
estate according to the laws which regulate successions, until the 
revocation or reversal of the said judgment. The quéstion of 
whether the same can or ought to be reversed, having not been 
presented by the pleadings, cannot properly become the subject of 
consideration. 

66 
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The conclusions to which we have arrived, on the fact of the 
rendition of a judgment of a Court of competent jurisdiction pro- 
hibiting the will, render it unnecessary to express any opinion as 
to the extent to which the Laws of Louisiana were introduced in 
matters of Probate; whether this was a will or not agreeably to 
the laws of the land, or whether the Appellee has by his own acts 
compromitted his rights to the succession or claimed by him in 
this suit. ‘These questions are not presented in the pleadings, nor 
can they arise as long as the judgment of the Probate Court re- 
mains in full vigor unrevoked. Having inspected the Record, be- 
cause it seems to the Court here that there was error in the judg- 
ment of the Court below; it is ordered, adjudged and decreed 
that the same be reversed; that the petition be dismissed, and that 
the Appellee pay the costs of this suit. 

[Opinion by Chief Justice John Hemphill, and concurred in. | 


No. XIV. 
ELIZABETH P. TROTT, Adme, Sc. 
US. Appeal from Harris. 
Davin Parton. 


Patton sued Elizabeth P. Trott, Adm’x, &c., of Henry Trott, 
deceased, in the Court below, for the recovery of the sum of four 
hundred and fifty dollars, due on a joint and several obligation, 
given by Henry Trott in his life-time with one Brasfield to the said 
Patton. In the petition it is averred, that the writing obligatory 
was executed in the State of Tennessee, one of the United States 
of America, and that the rate of interest in Tennessee was six per 
cent. perannum. ‘The parties below-waived the right of trial by 
jury, and submitted the case to the decision of the District Judge. 
The matters and things being considered by him, he gave judg- 
ment in favor of Patton for the debt, with interest at the rate of 
eight per cent. per annum—there being no proof in the record, 
shewing what rate of interest is allowed by law in the State of 
Tennessee. The plaintiffs in error, among other objections, seek 
to reverse the judgment of the Court below, on the ground that the 
contract being a foreign one, and six per cent. alleged in the peti- 
tion as the rate of interest, it was improper to allow the eight per 
cent. per annum in the rendition of the judgment. ‘This assign- 
ment of error must be sustained. ‘We have already at the present 
term of this Court decided, that interest is to be paid on contracts, 
according to the law of the place where they are to be performed, in 
all cases where interest is expressly or impliedly to be paid. We 
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see no good reason to depart from this rule of law. The judg- 
ment of the Court below must therefore be reversed, and the cause 
remanded for a new trial. 

[Opinion by Judge Baylor, and concurred in. | 


No. XV. 
Josepa KENT, Adm’r, &c. 
US. Appeal from Gonzales. 
ALFRED Kerso, Sheriff, &c. 


Joseph Kent, administrator of the estate of Andrew Kent, de- 
ceased, filed his petition in the Court below, alledging that, by 
virtue of a decree of the Probate Court for Gonzales County, he 
offered for sale, on the sixth day of October, A. D. 1840, on a 
eredit of six months, a certain parcel of land belonging to the es- 
tate of the said Andrew Kent, deceased, containing eight hundred 
acres, being a part of the head-right league of the said Kent, de- 
ceased, situated in the County of Gonzales. At which sale, one 
Miles Dicks became the purchaser thereof, and gave his bond with 
James B. Patrick, as his security for the purchase money. ‘That 
upon default of payment of the amount secured by said bond, the 
-said administrator was entitled by virtue of the statute in such 
cases made and provided, as well.as by the tenor, effect and con- 
dition of said bond, to sue out an execution from the Probate Court 
for Gonzales county, and by virtue of said execution to sell the 
property of the said Dicks, or that of his security, for cash to the 
highest bidder, without appraisement. But thereafter, in August, 
A. D. 1840, upon default of the payment of the sum of money se- 
cured by the bond, the said administrator obtained from the Pro- 
bate Court for Gonzales county an execution, directed to the She- 
riff of said county, commanding him that of the goods and chattels, 
lands and tenements, of the said Dicks, and his security Patrick, 
he levy and sell sufficient thereof to satisfy the amount of said 
bond, together with the interest and cost thereon. The said ad- 
ministrator further alledges that Alfred Kelso, the Sheriff of said 
county, refused to sell the property of the Defendants, Dicks and 
Patrick, without appraisement, and prayed the Court below for a 
mandamus to compel him to do so, or shew cause why he had 
failed to make the money on said execution; that the Sheriff be 
cited to appear, &c. At the next term of the District Court for 
Gonzales county, the Sheriff came into open Court and acknow- 
ledged service of the process. Whereupon the Court rendered 
the following judgment and decree—‘* Came the parties, by their 
attorneys, and the defendant having, by endorsement on the peti- 
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tion, admitted the grant, issuance and service of the alternative 
mandamus prayed for and now in Court, declaring his inability to 
know his duty in regard to the sale mentioned in the petition, with- 
out the instruction of the Court, and submitting in all things to the 
order and decree of the Court in the premises—it is therefore or- 
dered and decreed by the Court, that he make sale of the property, 
by the petitioner in the case mentioned in the petition, for cash, to 
the highest bidder, without appraisement,”’ &c. From which judg- 
ment and decree, the said Miles Dicks, one of the Defendants in 
the execution, prayed an appeal, and seeks to reverse it here on 
various grounds—the first of which we deem it necessary only to 
notice, as that will, in our judgment, be decisive of the case. It 
is objected by Dicks that the execution, mentioned in the petition 
for a mandamus, improperly issued from the Probate Court, that 
Court having no jurisdiction over the subject matter; but that the 
District Court is the proper tribunal to resort to for judgment and 
execution, and to that Court only, which has exclusive original 
jurisdiction in the premises. We think the objection well taken, 
there being no law conferring jurisdiction on the Probate Court im 
such cases. It is well settled that consent of parties cannot give 
jurisdiction. ‘The execution in this instance was a mere nullity, 
having emanated from a Court which had no jurisdiction over the 
subject matter. It must therefore be quashed, the judgment and 
decree of the Court below annulled, set aside and reversed. 
[Opinion of Judge Baylor, and concurred in. | 


No. XVI. 
Boarp or LAND Com’rRs. 


ws. : Appeal from Nacogdoches. 


Jesse WALLING, Assignee. 

Jesse Walling, in his petition, states that Joshua Seeting, then 
residing in the County of Nacogdoches, did on the day of the 
date of the Declaration of Independence, sell and transfer to him 
the claim of the said Seeting to a league and labor of land, to 
which he was entitled as a resident citizen of Texas and head of 
a family; that having made application to the Board of Land Com- 
missioners, they refused to issue either to him as assignee, or to 
the said Seeting, a certificate for a League and Labor of Land.— 
On the trial before the District Court, the said Walling introduced 
in evidence the instrument purporting to transfer the head-right of 
Seeting to himself, the District Attorney excepting to its introduc- 
tion. It was also proved that Seeting was a citizen of Texas at 
the date of the Declaration of Independence, that he was a mar- 
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ried man, a head of family, and served in the army in 1835; but 
it was not proven that Seeting was here at the time of the appli- 
cation for the certificate to the Board of Land Commissioners, nor 
was he here at the passage of the Land Law in 1837. The jury 
returned a verdict in favor of Walling, and from the judgment of 
the Court thereon an appeal has been taken on behalf of the Re- 
public to this tribunal. There are some questions arising from or 
intimately connected with the consideration of this cause, of a 
magnitude and importance, sufficient to excite the deepest interest 
and to demand the most patient investigation, but as the urgent 
and unfavorable circumstances under which we are pressed to the 
hasty preparation of our opinion will not permit more than an im- 
perfect examination of such point or points alone, as are decisive 
of the controversy, our attention will in this case be directed to 
the single but controlling question, of whether under the laws the 
appellee could sustain his claim to land as set forth in his petition, 
without proving as required by the 12th section of the Land Law 
of 1837, that his assignor was actually a resident of the Republic 
at the period of the application for the grant. By the provisions 
of the Constitution, Lands are granted to all persons living in 
Texas at the period of its adoption, viz: to heads of families, one 
League and one Labor of Land; and to single men, one-third of 
a League. But although their claims have thus been sanctioned 
by the paramount authority of the Constitution, yet no mode was 
. prescribed in that instrument by which an individual could obtain 
a separate portion of the public domain in satisfaction of his claim, 
or by which a title for the same might be secured or perfected.— 
No surveys were authorized, or titles ordered to be granted for 
that purpose, but on the contrary it was expressly declared that 
no survey or title, which might be made after the adoption of the 
Constitution, should be valid, unless such survey or title was au- 
thorized by the Convention, or some future Congress of the Re- 
public. As no process then was provided by the Constitution by 
which such claimant might receive his share of the Public Lands, 
was it competent for those claimants or any of them to institute 
proceedings before the judicial tribunals of the country against the 
government, for the purpose of procuring a title or grant to a se- 
parate share of the public domain, without the previous sanction 
of Legislative authority for the prosecution of such an action ?— 
That it is one of the essential attributes of sovereignty not to be 
amenable to the suit of a private person without its own consent, 
has grown into a maxim, sanctioned as well by the laws of nations, 
as the general sense and practice of mankind. Such an exemp- 
tion is enjoyed by all Independent Sovereignties, and no where 
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within the scope of our investigation has the institution of judi- 
cial proceedings, to recover claims froma State or nation, been re- 
garded as a matter of natural, legal or constitutional right. Gov- 
ernments are instituted to promote the happiness of the whole 
community, but their beneficent powers would be paralized, and 
their ends defeated, were they subjected to the embarrassments, 
arising from the perpetual suits, which were they matters of right, 
could be prosecuted by every individual for the redress of real or 
supposed grievances. The experience of ages and the wisdom 
of the most enlightened statesmen and judicial expositors have 
sanctioned the doctrine, that less injury would arise from the de- 
Jay or even the denial of justice to individuals, than from the dis- 
traction and imbecility consequent upon the government’s being 
involved in continual and harrassing controversies, at the will or 
caprice of every citizen in the community. We intend not how- 
ever to consider or combat the objections which have been urged 
against this great conservative principle. It has long been estab- 
lished even in governments most favorable to human liberty, and 
cannot be questioned or controverted. That wise governments 
will always do justice to its individual citizens is to be presumed, 
but should it be refused or delayed, and if for reasons essential to 
the safety or welfare of the State, or 1f even from the mere exer- 
cise of despotic authority, the government would not consent that 
claims against itself should be adjudicated in Courts of Justice, it 
would be impossible to obtain relief through the instrumentality of 
judicial proceedings. The wrong might be of a grievous nature, 
but the powers of judicial tribunals, however great they may be, 
are not of a character so transcendant as to enable them to afford 
the remedy. (Vide Story’s Commentaries on the Constitution, vol, 
iii. p. 535; Federalist, No. 80; Chisholm vs. Georgia, 2 Dall. 
Rep. 419; 2 Peters Cond. Rep. 635. 674; 1 Black. Com. 241, 
243; 1 Term. Rep. 172.) 

As the appellee then could not sue the Government, without its 
consent expressed in a Legislative Act, let us enquire whether 
there is any such provision of Law as would authorize him to ap- 
pear before any tribunal and obtain any such warrant or order, as 
would secure a survey and title for the amount of Land embraced 
in his claim. By the 11th section of an Act, to reduce into one 
Act and amend the several Acts relating to the establishment of a 
General Land Office, passed December 14th, 1837, Boards of 
Land Commissioners were established in the several Counties for 
the investigation of head-right claims to Land, and upon the pro- 
duction of the proof prescribed by the Law, they were authorized 
and required to grant certificates to the claimants. The 12th sec- 
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tion provides for the number of witnesses, as well as the facts, 
which must be established before the issuing of a certificate; the 
purchaser of a head-right being required to prove that the person, 
represented as entitled to the same, was actually a resident in the 
Republic at the time the application for the grant was made. 
The question arises then, whether the appellee, as purchaser of 
Seeting’s head-right, could obtain a certificate on any other proof 
than such as was required by the Law? ‘This authority to sue 
the Republic for his claim was derived from this law, and with- 
out this, or some other Legislative Act, it could not have been 
investigated by any tribunal, whether of limited or general juris- 
diction, Can he then invoke the aid of this Law, for the pur- 
pose of perfecting his title, without complying with the conditions 
which qualify the tender of its assistance? As it was through 
the agency of Congress alone that Land claims could be estab- 
lished into grants, it was surely competent for that body to pre- 
scribe the conditions and proofs essential to the recognition of 
these claims, and its power for that purpose is assuredly not to be 
questioned, when its exercise does not conflict with any of the 
provisions of the Constitution. We cannot perceive that this 
fundamental Law is violated by the requisition of the Statute, that 
where claims, similar to the one in dispute, are set up against the 
Government, the purchaser should be required to prove that his 
vendor was a resident of the Republic at the period of the appli- 
cation for the grant. We will not now enter upon a review of 
the various provisions of the Constitution to sustain this position, 
nor do we intend to decide any questions relative to sales of 
Lands, or the requisites which may be supposed essential to their 
validity. Under the Law of 1837, purchasers of head-rights are en- 
titled to certificates therefor, on making the necessary proof. This 
Law only provides for such claims as are recognized under the 
same. It does not invalidate, in express terms, any claims to lands 
of any description, if we except the prohibition of suit by alien 
Empresarios, though there may be various classes thereof, for the 
establishment of which no provision has been made. Should 
there be such claims in existence, they must, without further Le- 
gislative action, continue to lie, as they do now, in a dormant 
condition. Legislative energy can alone quicken them into life, 
and sustain them to maturity; they can neither be surveyed nor 
perfected into a grant, and if they were, neither the surveys nor 
title could possess validity, the same having been made without 
the sanction of the convention, or of a Congress of the Republic. 
It is hereby ordered, adjudged and decreed, that the judgment of 
the District Court be, and the same is hereby reversed. 

[Opinion of Chief Justice John Hemphill, and concurred in.] 
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No. XVII. 


JOHN GREGG 


US. i Appeal from Milam. 


JOHN YORK. 


In this case York sued out an original attachment against the 
estate of Gregg, returnable to the Spring Term of the District 
Court of Milam County, for the sum of three thousand four hun- 
dred dollars. At the Fall Term, 1840, of said Court, a judgment 
was rendered against the Defendant, from which said judgment a 
writ of error was taken to this Court. It is not essential to a 
proper disposition of this cause, that we should pronounce in 
detail upon the various errors assigned, but will confine our 
opinion to that assignment, which sets forth that there is a mate- 
rial variance between the ground of attachment sworn to in the 
affidavit of York, and those recited in the writ of attachment as 
having been sworn to by him. ‘The ground set forth in the affi- 
davit is, that the said John Gregg resides beyond the jurisdiction 
of the Courts of the Republic, so that the ordinary process of 
Law cannot be served on him ;”’ and further, that the said John 
Grege is so making way with his property, that the said plaintiff 
will be likely to lose his debt. ‘The writ describes the affidavit 
as follows: ‘Oath having also been made that the said John 
Gregg absconds or secretes himself, or resides beyond the juris- 
diction of the Court, so that the ordinary process of law cannot 
be served against him, or is about to remove his property beyond 
the jurisdiction of the Court,” &c.—Ala. Rep. 14. The writ of 
attachment is a summary remedy created by Statute; the Statute 
should be followed in all respects, and all the incidents pertaining 
to the remedy must be strictly complied with—(See McCord, 
312.) Inasmuch as there is a material departure from the affida- 
vit in the writ, the latter should have been quashed below, when 
the motion was there made. The writ is also double and uncer- 
tain as to the ground on which the plaintiff intended to found his 
attachment, and is not of such a definite and certain character as 
would enable the Defendant to know what he had to answer, so 
that he might plead thereto a direct and unequivocal plea.—(1 
Chitty, 285.) We are therefore of opinion that the Court below 
erred in refusing to quash the attachment, and that the judgment 
below be reversed and annulled. 


[Opinion by Judge Ochiltree, and concurred in.] 


$ 
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No. XVIII. 
WILLIAM PATTERSON 
US. i; Appeal fram Bexar. 
BRYAN AND KARNES. 


Patterson sued Bryan and Karnes in an action of debt on a 
protested draft. The Defendants came into Court and in general 
terms denied any indebtedness. Under this plea oranswer, the De- 
fendants offered to prove by the Books of the late frm of Bryan 
and Karnes, that the Plaintiff was indebted to the Defendants ina 
sum exceeding the amount of the instrument sued on by the Plain- 
tiff, which testimony was rejected by the Court as inadmissible 
under the plea of the Defendants, on the ground that there was no 
plea or answer of the Defendants stating such defence with a bill 
of particulars, and that so the evidence would operate surprise to 
the adverse party: to which opinion of the Court the Defendants” 
counsel excepted, and appealed to this Court. The Defendants’ 
plea was filed on the 12th March, 1841, nearly twelve months af- 
ter the passage of the Statute allowing discounts and set-off, 
which is so entirely plain and positive in its terms, that we can 
give no stronger reason for affirming the judgment of the Court 
below, than by referring to the second section of the said act—page 
62, Laws of 1840. We are therefore unanimously of the opinion, 
that the judgment of the Court below be affirmed, with ten per 
cent. damages thereon for delay, &c. 

[Opinion of Judge Ochiltree, and concurred in.] 


No. XIX. 
Gzorer Hurr, Adm’r, &e. 
US. Appeal from Austin. 
James K. McCrary, Clerk, &c. 


In this case, which was brought up by appeal from the County of 
Austin, it appears that the Plaintiff instituted an action of debt 
against W. P. Huff and Thomas Barrett, by filing his petition in 
the office of the Defendant who was the Clerk of the District Court 
of Austin County; that the Defendant failed and refused to issue 
the citation prayed for in the petition as required by law, unless 
the Plaintiff should first pay the cost thereof. At the fall term, 
1841, of the District Court, the Plaintiff filed his motion for a rule 
against the Defendant, to shew cause why he had not issued the 
writ of citation prayed for. The Clerk answered to the rule, that 
the papers were duly prepared by him and tendered to the Plaintiff 
upon the payment of costs, or on the Plaintiff entering into security 
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therefore. The rule was discharged by the Court below. By 
reference to the act of Congress, establishing the jurisdiction and 
powers of the District Court, vol. 1, s. 17, p. 203, it will be seen 
that when any original process shall issue out of any Court in this 
Republic, the Plaintiff at the return of such process, or any time 
thereafter before final judgment, shall upon the motion of any per- 
son interested be ruled to give sufficient security for all costs, 
&c. The terms of the act gave the Clerk no discretion. It was 
his imperative duty to have issued the citation and on the return | 
of the process, or at any time thereafter, he might have made his 
motion for security for costs. 

The rule should have been granted. It is therefore the unani- 
mous opinion of the Court that the judgment of the Court below 
be reversed, and the case remanded. 

[Opinion by Judge W. B. Ochiltree, and concurred in. | 


No. XX. 


Hurr, Aldmr, &e. 


US. ' f Appeal from Austin. 
FOLGER, Lams & Co 


Folger, Lamb & Co. sued Huff as the administrator of Samuel 
Sawyer, deceased, for the recovery of sixteen hundred and fifty- 
nine dollars and sixty-nine cents, due by promissory note averred 
to have been lost during the revolution. They obtained a special 
verdict in their favor for the sum of two thousand four hundred 
and ninety-nine dollars and thirty-five cents, being the amount of 
principal and interest for ten years at five per cent. The jury also 
found that the debt was contracted at New York, in the United 
States of America, and from the time of Huff’s last acknowledg- 
ment of the debt to the time of commencing suit, a little longer 
than three years. On this verdict, judgment was rendered for the 
plaintifis, which is sought to be reversed here on the ground that 
the verdict and judgment is for interest at five per cent. when no 
interest should have been allowed, or if any it should have been 
the interest of the State of New York, one of the States of the 
United States of America. Upon an examination of the facts of 
the case as certified to by the Judge below, we find no proof 
therein contained shewing what rate of interest is allowed by law 
in the State of New York, and as interest was computed by the 
jury at five per cent. per annum for ten years, the supposed in- 
terest of this country, we think this was manifestly wrong. Where 
a contract is made in another country and with reference to that 
country, 1t must be governed by the laws of the place where it is 
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to have its effect, and Foreign Laws must be proved as facts. 
The District Court could not therefore judicially know, unless 
from the finding of a jury on evidence submitted to them (which 
the Record shews was not the case in this instance,) what rate of 
interest is allowed in the State of New York: under such circum- 
stances neither the Court nor the jury were authorized to give the 
supposed rate of interest of this country. (See Story’s Conflict of 
laws, p. 241 and 291; and the authorities there cited.) It is 
therefore the unanimous opinion of the Court that the verdict be 
set aside, the judgment reversed, and the cause remanded for a 
new trial. 
[Opinion of Judge Baylor, and concurred in. ] 


No. XXI, 
Regecca CUMMINGS, Adm’a, 
US. ? Appeal from Austin Co. 
ANTHONY BUTLER. - 


This cause is brought into this Court by a writ of error from 
Austin County. The plaintiff in error assigns amongst various 
other grounds, “‘that after judgment by default, and a writ of 
enquiry being ordered upon an unliquidated demand, the judg- 
ment was made final by the Court without the intervention of a 
jury.” The record shews, that the defendant having failed to ap- 
pear and answer, on motion of plaintiff’s attorney, judgment by 
default was rendered by the Court, Friday, the 27th April. This 
case was submitted to the Court, whereupon judgment was ren- 
dered by the Court against the Defendant for the amount of $400, 
with interest from the 7th of April, 1839, till paid. The statute 
prescribes (vol. 4, p. 89,) that in suits upon unliquidated demands, 
the intervention of a jury must be had to ascertain the amount of 
indebtedness, before the judgment by default can be made final. 
Upon this ground the judgment of the District Court must be 
reversed and remanded, It is therefore unnecessary to discuss 
the other causes of error, which have been assigned. 

[Opinion by Judge Jack, and concurred in.] 


No. XXII. 
Resecca Cummines, Adma, 
US. Appeal from Austin Co. 
OLIVER JONES. 


This cause is brought by Appeal from the District Court of 
Austin County. It was an action brought in that Court by Oliver 
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Jones against Rebecca Cummings, administratrix of John Cum- 
mings, to recover damages on a breach of covenant by the intes- 
tate in his lifetime. There was a verdict for the plaintiff, a new 
trial was asked for and refused by the Court, and the Defendant 
appealed. ‘The record contains a statement of facts, certified by 
the Judge below, containing many material facts as to the con- 
tract and breach thereof on the part of the intestate, and damages 
sustained by the plaintiff. But it does not shew that the plaintiff 
proved a demand of the administratrix and her refusal to allow the 
claim, as a debt against the estate. The counsel for the appellee 
insist that this Court ought to presume that a demand was proven, 
inasmuch as the defendant’s counsel below raised no objections 
to the want of such evidence, nor asked any charge of the Judge 
in relation to it. This position would, we think, be correct, if 
the Record itself did not contain a certificate of the Judge, that 
the statement of facts sent up contains all the evidence introduced 
on the trial below. We are bound to take the record as true. The 
question then presented to us is; did the plaintiff make out his 
case in the District Court? The statute (vol. 4, p. 116,) directs, 
that no bearer of a claim against a succession, shall commence 
an action against such succession before presenting such claim to 
the administrator, &c., for allowance. ‘That if the claim be not 
allowed by the administrator, the owner thereof, for the purpose of 
establishing the same, may bring his action, &c. 

The petition must contain an allegation of such demand and 
refusal, and it is equally necessary to prove it. This proof in the 
case before us was not made in the trial below. 

The verdict of the Jury was not sustained by the evidence and 
a new trial ought to have been granted. 

Let the judgment be reversed and the cause remanded. 

[Opinion by Judge Jack, and concurred in.] ` 


No. XXIII. 
CAaVENAH 
VS. l re from Matagorda County. 
SOMERVILL. 


We learn from the Record sent up in this cause, that at the Fall 
Term, 1840, of the District Court of Matagorda County, Alexan- 
der Somervill, the defendant in this action, recovered a judgment 
against Charles Cavenah, the plaintiff, and one Randal Jones, for 
the sum of $1000, with interest and costs, upon a note executed 
by the said Cavenah and Jones to one Secrest, and by Secrest 
endorsed to Somervill. After the issuance of execution on said 
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judgment, Cavenah filed his petition, praying that the said judg- 
ment be enjoined, alleging the same to have been unjust, illegal 
and oppressive, for this; that the consideration for which said note 
was executed was insufficient, fraudulent, illegal and void. He 
further alleged, that at the trial at law he was prevented from 
attending Court by the severe indisposition of himself and family’; 
that about the time of the Court his son-in-law died, so that 
his presence was imperatively required at home; that he had con- 
fided his defence to one Edward L. Homes, Esq., an attorney at 
Law, who died before the trial, and that the attorney to whom his 
business had been committed, from the fact that he had not an 
opportunity of conferring with Cavenah, did not introduce the 
necessary testimony to establish his defence. Upon this petition, 
his honor, Wm. J. Jones, Judge, &c., issued his order for a writ 
of injunction. Somervill, having been brought into Court, demur- 
red to the bill of Cavenah, on the ground that he, the said Cave- 
nah, had appeared by counsel in the suit at law, and by his said, 
counsel had pleaded the general issue, and that the matters and 
things set forth in his bill, were properly cognizable before that 
Tribunal, praying judgment, &c. The demurrer was overruled. 
Somervill then answered over, denying his knowledge of the con- 
sideration given for said note to Secrest, alleging that he had got 
it in the fair course of trade for a valuable consideration ; denying 
all fraud or collusion in the transaction on his own part, or know- 
ledge of it on the part of others. Upon this issue, the cause was 
submitted to the Jury; and the evidence proved that the note 
sued on had been made for the purpose and was staked on the 
event of a horse-race, which was run between the horses of Secrest 
and Cavenah, and fairly won by Secrest. A verdict was returned 
for the plaintiff. We do not deem it necessary to recite any fur- 
ther portion of the testimony or proceeding in this case, saving so 
much of the charge of the presiding Judge as was applicable to 
such points in the case as we feel it incumbent on us to decide. 
The Court charged the Jury, that if they believed that the note was 
based upon a gaming transaction, they should find for the plaintiff. 
The Court charged further that at the Civil Law, horse-racing was 
a species of gambling. The points in this case, presented for the 
action of this Court are these, 

1. Did the Court below err, in refusing to sustain the demurrer 
to the Bill for injunction ? 

2, Could not Somervill, a bona fide holder, recover on the note ? 

Without expressly answering the first question, this Court will 
intimate the opinion, that it will at all times view with the strictest 
scrutiny applications for relief on the Chancery side of our Courts, 
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against judgments at law rendered, as was the judgment in this 
case, after issue joined. Hard cases should not subvert estab- 
lished precedents. The sickness and other misadventure, as set 
forth in the petition of Cavenah, certainly would have afforded 
him ground for relief in Equity, if it had appeared from the record 
that he was wholly unrepresented when his case was called for 
trial. But this was not the case; for his petition admits and the 
Record shews that his attorney pleaded the general issue, and that 
under this issue the cause was submitted to the Jury, and a ver- 
dict returned for Somervill, the then plaintiff. It would certainly 
be a violent presumption to suppose, that Cavenah would have 
employed an attorney and left him in total ignorance of the nature 
of his defence. We will not say that the Court erred in charging 
the Jury that horse-racing was such a species of gaming under 
the civillaw, as would preclude a recovery on a contract founded 
thereon. In this case the necessity does not exist for the exercise 
of that sort of Judicial Legislation, which has been assumed by 
the Courts both in England and many of the United States, by 
which they undertake to declare what is and what is not contrary 
to public policy. 

Somervill answers, that he is a bona fide holder of the note ; 
and no proof has been introduced to shew that there was a scienter 
on his part, of the nature of the consideration for which the note 
was given, or the time at which he became the owner. Horse- 
racing not having been declared by the Civil Law illegal, nor in- 
hibited by statute, the innocent holder is entitled to recover. 
(Chitty on Bills, p. 52.) A motion for a continuance before trial, 
or for a new trial after verdict, would, we have but little doubt, 
have been sustained by the Court who granted the injunction. 
These were the legitimate resorts of the party; having failed to 
make use of them, this Court is not prepared to say that the plain- 
tiff made such a shewing, as justified the Court below in sustaining 
the bill for injunction. Illegality of consideration, unless it has 
been so expressly declared by the Legislature, will be no defence 
in an action at the suit of a bona fide holder without notice of the 
illegality, unless he obtained the Bill after it became due. ( Chitty 
on Bills, 82.) 

The judgment of the Court below is reversed, the injunction 
dissolved, and a procedendo awarded to the District Court of Mata- 
gorda County. 

[Opinion by Judge Ochiltree, and concurred in.] 

Judge Baylor says: 

s I concur in this opinion so far as the illegality of the injunc- 
tion is concerned, but give no opinion on the other points involved 
in the case.” 
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No. XXIV. 
MAEN 
US. ? Appeal from Brazoria. 
Faris, BROWN AND CALDER. 


At the March term of the District Court for the County of Bra- 
zoria, in the year 1841, a judgment was obtained by the plaintiff 
against George Brown and Robert S. Calder by default, (the ac- 
tion as to Faris having abated by his death.) The suit was for 
damages, for failure to comply with the conditions of a bond given 
by Defendants; which bond was the foundation of the action ; 
and the jury assess the damages at one thousand dollars. The 
record is brought into this Court by writ of error and the following 
assigned as error; “that the judgment was rendered against 
Brown and Calder, when no sufficient service had been made 
upon Brown, one of the Defendants.’ By reference to the Record, 
we find the Sheriff’s return upon the writ and petition in these 
words; “served George Brown with a copy of this writ and 
petition, by leaving the same at his house, on the 26th February, 
1839: service accepted by Calder.”” By reference to the Isé vol. 
Stat. of Texas, p. 201, we find that personal service of all process 
was required to be made on the Defendant; and not until the 5th 
February, 1840, (4th vol. p. 88,) was that law modified or changed. 
We find that this writ and petition were issued and served pre- 
vious to the passage of the last law. The Defendants neither ap- 
peared nor answered, and the judgment went by default. 

The defect is fatal, and the cause must be remanded for a new 
trial. 

[Opinion of Judge Morris, and concurred in.] 


No. XXY. 
Monroz Epwarps 
VS. $ pe from Brazoria County. 
Tue Rerupuic or TEXAS. 

Monroe Edwards, the plaintiff in error, was brought by writ of 
Habeas Corpus before the Hon. James W. Robinson, District 
Judge, &c. on the 7th day of May, 1839, and after the hearing of 
testimony, was recognized in the sum of $10,000, conditioned 
that he should make his appearance before the Honorable, the 
District Court for the County of Brazoria, at a Court which was 
held at Brazoria on , to answer a charge of forgery. At 
the Fall Term, 1839, of the District Court of Brazoria, Edwards 
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having failed to appear, a forfeiture of his recognizance was taken 
and a judgment nist was entered against him; which judgment, 
without the issuance of scire facias, was made final at the next 
succeeding term of the Court. On the 29th November, 1842, 
Edwards, by his attorneys, Harris and Pease, addressed a petition 
to the Honl. R. E. B. Baylor, Judge of the Third District, praying 
that writs of error and supersedeas might be granted, and that the 
Record of the above stated case might be sent up to the Supreme 
Court for its adjudication. The prayer of the petitioners was 
granted. 

Without entering upon the consideration of the various errors 
assigned in this case, we are of opinion that there is a preliminary 
question, which will dispose of it. Should the writ of error have 
been granted on the petition of the attorneys of Edwards? 

To fly from the laws and justice of his country has been wisely 
held to be one of the most heinous offences of which man can be 
guilty; and while he continues contumaciously to evade those 
laws by force, or absence, he is certainly not entitled to any very 
particular protection. Were a practice, like the present, to ob- 
tain, the administration of justice in criminal cases would soon be 
little better than a farce. An offender against the laws, who had 
been so fortunate as to obtain bail, would certainly in every in- 
stance try the strength of his recognizance, before he would sub- 
mit his person to the ordeal of justice. If the judgment of forfei- 
ture should be reversed, his securities would be saved harmless, 
while he himself would escape, “‘unwhipped of justice,” to per- 
petrate his villainies upon the unfortunate community which had 
afforded him shelter. ‘The remedy provided by the Common Law 
is commensurate with the offence, and though we have eschewed 
the process of outlawry, as being incompatible with the genius of 
our Institutions, yet we think that from the analogy which exists 
between the cases, we are fully authorized to retain the requisition 
of the Common Law, as applicable strictly to applications for 
writs of error in cases of outlawry; and to pronounce it as the 
judgment of this Court, that in order to obtain a writ of error, it 
is necessary in all criminal cases, on the trial of which his person- 
al appearance Is required by law, that the applicant should render 
himself into custody and come in person to the proper authority to 
pray it to be allowed him. (Chitty’s Crim. Law 1st. 369.) 

Writ of error dismissed at the cost of the petitioners. 

[Opinion delivered by Judge Ochiltree, and concurred in. | 
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No. XXVI. 


Epwarp C. BEAZELY 
US. Appeal from Harrison County. 
SAML. STINSON AND Tuos. H. Wour. 


This cause comes before this Court upon an appeal from the 
District Court of Harrison County. The Record shews that it 
was an action brought by the plaintiff, for the recovery of the 
books, papers, &c. belonging to the ofice of the Clerk of the 
County Court of Harrison. ` The plaintiff, Beazely, and the de- 
fendant, Wolf, both claim to be Clerk; and the defendant plead- © 
ed that Pulaski and not Marshall was the legal seat of Justice of 
Harrison County. The Judge below overruled the plea as to the 
seat of justice of the County, and decided that Thomas H. Wolf 
was legally the Clerk of the County Court; and from this decision 
the plaintiff appealed. From the statement of facts which comes 
up, it appears, that one C. K. Andrews was the Clerk of the 
County Court of Harrison County, previous to the division of that 
County into Harrison and the judicial County of Panola, by an 
act of Congress. After such division, Andrews became a candi- 
date for and was elected Clerk of the County Court of Panola, and 
Thomas H. Wolf was duly elected Clerk of Harrison and entered 
upon the discharge of his duties ; and Pulaski was selected as the 
seat of justice for Harrison County. Subsequently to these pro- 
ceedings, the Supreme Court decided that the acts creating judi- 
cial Counties were unconstitutional. Andrews then resigned his 
office of Clerk of the County Court of Harrison County. The 
Chief Justice of Harrison County subsequently issued writs of 
election for Clerk of the County Court, when Beazely, having re- 
ceived the highest number of votes, claimed to have been legally 
elected Clerk, gave bonds, &c. After the decision of the Supreme 
Court before alluded to, the Chief Justice of Harrison County is- 
sued writs of election, under the general law for the removal of 
County Seats. (See Acts of Congress, adjourned session of 1838, 
p. 13) when the town of Marshall received a majority of votes. 
It also appears from the statement of facts, that Marshall is within 
five miles of the centre of the County of Harrison. This Court 
is of the opinion, under all the circumstances, that Andrews hav- 
ing accepted the office of Clerk of the County Court of Panola 
County, an office which was incompatible with the discharge of ` 
the duties of his former office of Clerk of Harrison,—he thereby 
vacated the same; and that the election of Wolf was legal, and 
that he, being the Clerk of Harrison County, and in the discharge 

68 
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of his duties as such, and there being no vacancy, the election of 
Beazely was not authorized by law and could not confer the office 
upon him. The election for the County Seat, having been held 
according to law, and the place selected being within five miles 
of the centre, was in compliance with the Statute. We are there- 
fore of opinion that the town of Marshall is the legal County seat 
for Harrison County. The judgment of the Court below must 
therefore be affirmed. 


[Opinion by Chief Justice Hemphill, and concurred in. ] 


No. XXVII. 


McILHANEY 
vs. Appeal from Fort Bend Co. 
SECREST. 


Secrest filed his petition in the District, Court of Fort Bend Coun- 
ty, to enforce the execution of a deed from said Mcllhaney to a 
certain tract of land, the equitable title to which the said Secrest 
alleged to be in himself. He stated at the close of his petition, 
that the Defendant was a transient individual; that he was unac- 
quainted with his place of residence, whether in the Republic or 
not; that ordinary citation might not be able to reach him; he 
therefore prayed publication of his petition, citing the party de- 
fendant to appear, &c. &c. This prayer was granted by the Court 
and publication ordered to be made for sixty days in some public 
Gazette. At the term next succeeding the issuance of this order, 
a decree was entered in favor of plaintiff. A writ of error has 
been prayed for and granted to the defendant, and the Record is 
sent up for the revision of this Court. The error assigned is, 
that there was no sufficient or legal notice given to the defendant, 
previous to the rendition of the decree—said judgment, or decree 
having gone by default. By referring to the Record we find, that 
no copy of the writ or petition has been issued or served on the 
defendant. The only notification, ever given or attempted to be 
given by the plaintiff of the pendency of his action, was by the 
publication ordered by the judge to be made in accordance with 
his prayer. Our statute Law no where authorizes or legalizes the 
service of process of any kind, than personal service, with the sin- 
gle exception of cases of attachment, where in special cases men- 
tioned, it is required to give notice of the pendency of the attach- 
ment suit in some Public Gazette, &c. (5 vol. T. L. p. 187.) The 
first law with regard to the service of process, necessary to notify 
a party of the pendency of any action, confined it to the person, 
(1 vol. T. L. p. 201.) This was subsequently amended so far as 
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to make service sufficient, where a copy was left at the residence 
of an individual, (4 vol. T. L. p. 88;) which amendment has been 
Since repealed, and the law now stands as it aforetime was. No 
authority is given then in our statute law, to notify a party de- 
fendant of the pendency of an action against him, tn ordinary ca- 
ses, by publication. The case under consideration does not come 
under the provisions of the attachment law, and certainly the aver- 
ment in his petition, which is not positive, and which does not 
shew that it was impracticable to pursue the ordinary requisites 
of the law, ought not and did not authorize the Court to permit 
a resort to a method of notification, not provided for by our law 
and exceedingly questionable in any instance. The judgment 
must therefore be reversed and the cause remanded. 


[Opinion by Judge Morris, and concurred in. | 


No. XXVIII. 
SAMUEL WHITING 


US. Appeal from Harris County. 
Tuomas R. MARSTON. 

Marston sued Whiting in the District Court of Harris County 
at the Spring Term, 1840, in an action of debt. Whiting filed 
his plea in abatement on oath, to the jurisdiction of the Court, 
averring that he was, at the time of the commencement of the 
suit and at the trial thereof, not a citizen of Harris County, but a 
citizen of Travis County. The parties joined issue on the plea, 
waived a Jury, and submitted the case to the presiding Judge up- 
on the evidence offered. Onan examination of the testimony, we 
do not feel inclined to disturb the judgment of the Court below. 
Let it be affirmed with damages for delay, &c. ` 

[Opinion by Judge Ochiltree, and concurred in. | 


No. XXIX. 
MicuartL Dre Young 
VS. t Appeal from San Augustine. 
Joun T. PATTERSON. 


This case is submitted, upon a motion to dismiss the appeal for 
the want of jurisdiction. Patterson sued De Young before a Ma- 
gistrate and obtained a judgment for about seventy-five dollars. 
De Young appealed to the District Court for San Augustine Coun- 
ty. The appeal was dismissed from that Court, and an appeal 
from that decision was taken to this Court. The Statute, regula- 
ting appeals from Justices’ Courts, prescribes that the decision of 


340 OPINIONS OF THE SUPREME COURT. 


the case in the District Court shall be final. We are of opinion 
that under this law, no appeal lies from the District Court upon 
causes brought before Magistrates and appealed into the District 
Courts: The motion must be sustained and the appeal dismissed. 


| Opinion by Judge Jack, and concurred in. | 
Judge Baylor says— In this case, I give no opinion.”? 


No. XXX. 
WHITING 
VS. Appeal from Harris County. 
BRISCOE AND Harris. 


Briscoe and Harris sued Whiting ìn the District Court of Har- 
ris County, in an action of debt, returnable to the Fall Term, 1839. 
Whiting pleaded in abatement, that he was at the time of suing 
out the plaintifs writ, a citizen of Bastrop County and not a cit- 
izen of the County of Harrisburg, and prayed judgment of the 
Court, that they would not take cognizance, &c. The plaintiffs 
took issue upon the plea and a jury were empaneled to try the is- 
sue. The Jury returned the following verdict—We the Jury 
find, that Samuel Whiting was a resident of the County of Harris 
on the 14th October, 1839’’—which was the date of the writ, or 
citation in this case. The defendant, Whiting, then pleaded the 
general issue and submitted the case to the Jury, who found a ver- 
dict for the plaintiffs and a judgment was rendered accordingly.— 
Whiting appealed. 

There were several exceptions taken in the course of the trial 
below; but inasmuch as they were not of sufficient importance to 
attract the further attention of the distinguished counsel, whose 
argument has been submitted to us in this case, we will confine 
our attention to the point which has been brought before us. It is 
contended by the counsel for the appellant, that the finding of the 
Jury did not answer the issue presented by the plea; that although 
Whiting may have resided in Harrisburg County on the 14th Oc- 
tober, 1839, the date of the issuance of the original writ, that 
there was an alias writ, issued on the 21st April, 1840, upon which 
he was served and brought into Court to answer at the time when 
he resided in another county; and inasmuch as the statute re- 
quires, that in all cases not herein excepted, the citizen should be 
sued in the county in which he resides, that it is the place of res- 
idence, at the time of the service of the writ, which determines the 
jurisdiction of the Court over his person. This Court is of a dif. 
ferent opinion. ‘The party instituting the suit ascertained the res- 
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idence of Whiting, and commenced their suit in accordance with 
law. If Whiting afterwards, for the purpose of evading the juris- 
diction, should have left the county in which the suit was institu- 
ted, it certainly could not be expected that the plaintiff should be 
reduced to the necessity of dismissing his suit, for the purpose of 
instituting another, when a like occurrence might happen. The 
residence of the party, at the time of the institutiom of the suit, de- 
termined the jurisdiction, and in this we unanimously concur. Let 
the judgment of the Court below be in all things affirmed with 
damages, &c. 
[Opinion by Judge Ochiltree, and concurred in. | 


No. XXXI. 
WALKER AND WALKER 
VS. Appeal from Brazoria County. 
McNeizts AND CALDER. : 


D. R. and E. B. Walker filed their petition, addressed to the 
equity side of the Court, against L. H. and J. G. McNeil and R. 
M. Calder, alleging, that without consideration and by unlawful 
duress, they were coerced into the conveyance of certain lands 
and slaves to the Defendants, as Trustees for the use and benefit 
of Caroline E. Walker, wife of E. B. Walker, and her infant child 
E. B. Walker and such other child, or children, as the said E. B. 
Walker and his wife Caroline B. Walker might have during their 
coverture, and praying that the said deed of conveyance should be 
delivered up to be cancelled and forever declared null and void. 
The defendants admit the execution of the deed, but deny any 
knowledge on their part, at the tame the deed was executed, that 
the plaintifis were impelled thereto by fear of bodily injury, or by 
threats, violence, or duress of any kind. Upon the trial of the 
cause the Judge directed two issues to be ascertained by the Jury 
—Ist. As to the duress—2d. Whether such blood-relationship 
existed between the parties plaintiffs and Mrs. Walker and child, 
as to support the trust. 

The verdict returned by the Jury upon these issues was—Ist. 
That there was no duress at the time of signing the deed. 2d. 
That the blood-relationship, between the Walkers and Mrs. Walk- 
er and child, was sufficient to support the trust. Whereupon the 
petition of the plaintifis was dismissed by the Court and a judg- 
ment rendered against them for costs—from which judgment an 
appeal was taken to this Court. 

Before entering into the discussion of the material points in- 
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volved in this cause, it will be necessary to dispose of a preliminary 
question with regard to a mass of evidence, which is embraced 
in the record, but objected to by counsel, as not coming up in 
such manner and form, as to entitle it to the consideration of this 
Court. The testimony, appearing in the record and objected to 
as being improperly contained therein, has appended to it an afā- 
davit, made in open Court by one Peter McGreal; who states, 
that he was appointed by the Court below to take down the testi- 
mony in the investigation of the cause; that he believes it to be 
correctly taken down, and -hat it was read to the witnesses who 
assented thereto. ‘This affidavit is attested by the Clerk. By 
reference to our statute Jaw (vol. 4. p. 92) we find, that where an 
appeal is taken from the District to the Supreme Court, the facts 
must be agreed upon by the adverse parties or their attorneys, or 
certified by the Judge, before the rising of the Court. It does not 
appear on the record of this cause, that the testimony before allu- 
ded to has either been agreed upon by the parties, nor has it the 
certificate of the Judge. It would be a loose and dangerous prac- 
tice, even in the absence of our statute on the subject, to permit 
evidence to come before us, which might materially affect the 
rights of parties litigant, upon the mere affidavit of any individual, 
as to his appointment by the Court to take down the testimony, 
and the correctness of that testimony; when it no where appears 
on the record that he was so appointed ; but under the Law there 
can be no doubt, that we must decide from a consideration of the 
entire mass of evidence, thus introduced. 

As the determination of this Court will be based on the excep- 
tions, taken by counsel below to the charge of the Judge to the 
jury and his refusal to give other charges asked’ by the counsel, 
and the rejection of testimony offered by plaintiffs below, it is pro- 
per that the material portions of the Judge’s charge should be set 
forth, in order to determine whether such error in law exists, as 
will entitle the plaintiffs to a reversal of the judgment. The Court 
below refused to permit a witness to be asked, whether or not he 
knew the plaintiffs to have been beaten, the day previous to the 
execution of the deed, until they agreed to sign the same; and al- 
so excluded testimony, as to threats made by one Westall against 
the plaintiffs: to which opinions of the Court the plaintiffs ex- 
cepted. The Judge then charged the jury, after some preliminary 
observations, as follaws— 

“ The jury will reject all testimony, circumstantial, inferential, 
or otherwise, which does not relate to the substance, the time, 
and manner of signing and executing the deed ;—therefore a vol- 
untary transfer of property, for the benefit of the relations of the 
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parties, cannot be affected by idle rumors or threats, which may 
have resulted from the supposed misconduct of the parties, exe- 
cuting the trust; and which were not held up before them at the 
moment of acting, or whilst the. necessary preparations were 
making to carry out the objects of the conveyance, with a view 
to compel their acquiescence from the terror of personal violence. 
If the plaintiffs, having been guilty of any misconduct, which was 
calculated to call down upon them public resentment or indigna- 
tion, voluntarily sought the method of a conveyance in trust for 
the benefit of the injured party, intending thereby to appease 
popular clamor, that act ,cannot be set up in a Court of Justice 
to annul their own deed.‘ The violence must be of such a threat- 
ening and instantaneous character, as to make fear the moving, 
operating consideration to the deed. ” If the threats were made by 
those not present to execute them, it was easy for the persons 
threatened to apply to the civil authorities for protection; and it 
could not therefore be such a duress as would avoid the deed. 
It will be for the jury to determine from the facts of the case, 
whether these impending circumstances existed, taken in connec- 
tion with the Law. ‘Duress is of two kinds; duress of imprison- 
ment, where the person is confined; and duress of threats, where 
the act of violence is declared, or hanging over the party. Duress 
by threats is rather the fear of loss of life or limb. This fear 
must be well grounded; not mere conjecture or suspicion of dan- 
ger, such as a timid mind might conjure up, in a moment of 
alarm. ' The fear of losing one’s property is no duress; because 
the injury may be repaired by damages; but no adequate atone- 
ment can be made for the loss of life, or limb, or liberty, or igno- 
minious punishment.” The charge asked by the plaintiffs’ Coun- 
sel, and refused by the Judge, was, that when a party is subjected 
to undue influence of extreme terror, or threats, or apprehensions 
short of duress, and executes a deed under such circumstances, it 
is void :—also, that a deed made under circumstances of extreme 
necessity and distress of the party, although not accompanied by 
any direct restraint or duress, is void. Upon exception to the re- 
fusal to give this charge, the charge as given, and the rejection 
of the testimony offered, we are to determine, whether the judg- 
ment should be affirmed or reversed. By referring to the charge 
of the Judge, both in part and in whole, we find that the jury 
were required to confine their examination, and base their deter- 
mination upon facts, which would prove duress at the very time 
and place of executing the deed; expressly charged to exclude - 
all testimony, inferential, circumstantial, or otherwise, which did 
not relate to the time, the manner, and the substance, of signing 
and executing the deed. This is stated in the very outset of the 
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opinion of the Judge. Immediately afterwards, he states, ‘‘ that 
no idle rumors of threats, which were not held up before the par- 
ties at the moment of acting, or whilst the necessary preparations 
were making to carry out the objects of the conveyance, with a 
view to compel their acquiescence, should be regarded by the 
Jury.’ In fact, throughout the whole charge, the same expres- 
sions, variously modified, but all tending to the same end as 
stated above, are repeated and enforeed by the Court. By an 
examination of the law, guarding the decisions of Courts on ques- 
tions of this kind, we find that relief is afforded by the Courts in 
a much more extensive class of cases, than that embraced under 
the Common Law definition of duress, as given by the Judge in 
his charge to the Jury. 

In 1 Story’s Com. on Equity, p. 248, the very words, embraced 
in the charge asked by the plaintiff’s counsel and rejected in the 
Court below, are found; and the authorities there referred to fully 
sustain the doctrine. No where do we find, that the threats of 
violence, which are the inducement to a particular act, must be 
made at the very dime and place of the execution of thatact. The 
fear must exist at the time of the execution of a deed, but the 
threats and circumstances inducing that execution need not be 
present, but may be-proved at any antecedent time; and it is for 
the Jury to say, when those threats and circumstances are proven, 
whether they are sufficient to induce such fear, as might move a 
man of ordinary firmness to the execution of his deed. But when 
we take in connection with the charge of the Judge, confining 
and restricting the investigation of the Jury, both by limited terms 
of the law and to a still more limited application of the facts, the 
refusal on the part of the Court to admit the testimony shown to 
have been offered in the trial below, which testimony was at once 
legitimate and must, if answered in the affirmative, have had a 
direct and powerful influence on the minds of the Jury, there can 
remain but little doubt, that manifest injustice would be done by 
sustaining the judgment rendered below. The charge alone 
might not have been sufficient to reverse; but coupled with the 
rejection of testimony, which was directly to the issue, a due re- 
gard for the rights of parties and for the laws, which must govern 
our decisions, requires a reversal of the judgment. From the 
meagre statement of facts found im the record, we cannot proceed 
here to give such a judgment, as should have been rendered in 
the Court below. The cause will therefore be remanded for a 
new trial, and all the costs of the case will await the final decision 
of the cause. 

[Opinion by Judge Morris, and concurred in. | 
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No. XXXII. 
Danir McKinney 
VS. Appeal from Bowie. 
Preters anp LEWIS. 


Daniel McKinney filed his petition in the District Court of 
Bowie County, in which he alleges that on the 17th day of June, 
1840, John S. Peters and Charles Lewis, the latter by the name 
and description of Chas. Lewis, for value received, acknowledged 
themselves indebted to your petitioner in the sum of two hundred w, 
and ninety-six 31-100 dollars, and in consideration thereof execu- ®© 
ted at the same time their promissory note, whereby they jointly 
promised to pay your petitioner said sum, one day after date thereof 
aforesaid ; yet though often requested, &c. We presume that the 
order of pleadings in the case is not correctly stated in the tran- 
script sent up, as the Record represents the Defendant as plead- 
ing first the general issue and then demurring to the petition. 
The demurrer was overruled, a jury impaneled; when a note de- 
scribed.as follows was attempted to be offered by the plaintiff in 
evidence. 


, $296 31-100. 

One day after date, we promise to pay Daniel 
McKinney, guardian of the heirs of William Collum, deceased, 
two hundred ninety-six 31-100 dollars, value-received of him this 


17th June, 1840. 
(Signed,) JOHN ©. PETERS, 


Exr. of Samuel Peters, deceased. 
CHARLES Lewis. 


Which note the Court refused to permit to go to the jury, to which 
opinion of the Court the plaintiff excepted. The verdict of the 
Jury was, for the Defendant; judgment accordingly. Why the 
Court below refused to let the note go to the jury, we are not in- 
formed by any thing contained in the statement of facts. From the 
arguments and briefs of counsel submitted, we are led to the con- 
clusion that the Court below are of opinion, that there was a vari- 
ance between the note described in the petition of the plaintiff and 
that offered as evidence. If it was because the petition did not 
set out the description of Peters, one of the payees, we are of 
opinion that he erred. There is no better settled doctrine, than 
that an executor or administrator cannot contract a debt to bind 
his intestate’s estate. This. being admitted, the fact that he 
thought proper to add, as an appendage to his name, executor of 
Samuel Peters, deceased, imposed no obligation on the plaintiff 
69 
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so to describe him in his petition. It might have been because 
the descriptio personal of the payee was omitted in the petition. 
We do not believe that it was necessary, that the petitioner should 
have averred it, to enable him to offer a note which corresponded . 
in all other material requisites with the indebtedness set forth. On 
a note made payable to an administrator, he may sue in his own 
name. (Bayley on Bills, 335.) So on a note payable to any one 
in a fiduciary character, the payee need not sue in that character, 
but may maintain an action in his own name. Weare of opinion 
therefore, from all that we can glean from the record, that the Court 
below erred in refusing to allow the note to be offered as evidence. 
It is therefore ordered, adjudged and decreed by the Supreme 
Court of the Republic of Texas, that the judgment of the Court 
below be reversed, and that the plaintiff Daniel McKinney do re- 
cover of the defendants, John S. Peters and Charles Lewis, the 
sum of two hundred and ninety-six dollars and thirty-one cents 
principal, and seventy-one dollars interest, together with all his 
cost in this behalf expended, together with ten per centum dam- 
ages for delay, and that execution issue therefor. 

[Opinion of Judge Ochiltree: concurred in by Chief Justice 
John Hemphill and Judge R. E. B. Baylor. 


Judge P. C. Jack says: 

‘¢T am compelled to dissent from the above opinion. I do not 
think the note offered in evidence was described in the petition. 
The judgment in this case, it seems to me, would be no bar to an 
action brought on the same note, by the plaintiff as guardian.”’| 


No. XXXIII. 
Joun Durst 


US. Appeal from Nacogdoches Co. 
JosErH F. Lewis. 


In this case the appellant, or plaintiff in error was Trustee for 
both parties to the Record, and had no such interest in the matter 
in controversy, as would authorize him to represent the rights of 
one, in opposition to the claims of the other party. The parties are 
not properly before the Court, and nò case is presented for the 
exercise of appellate jurisdiction. Under such circumstances, it 
would be superfluous to examine into the errors assigned by the 
pliantiff; as it would not be competent for this Tribunal to afford 
relief against them, if any there might be. It is therefore ordered 
by the Court here, that the writ of error be quashed and the case 
dismissed. 

[Opinion by Chief Justice Hemphill, and concurred in. | 
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No. XXXIV. 


SAMUEL SHARPE . 
DS. Appeal from Jackson Co. 
Tue Repusiic or TEXAS. 


Samuel Sharpe, having proved before the Board of Land Com- 
missioners of Jackson County, that he was a resident citizen at 
the date of the Declaration of Independence, a single man, and 
had actually engaged in the service of his country pending the 
revolution, having been present at the taking of San Antonio and 
at the Battle of San Jacinto, was allowed a certificate for one- 
third of a League of Land. Subsequently and within the time — 
prescribed by law, he married, and thereby became entitled to an 
augmentation of two-thirds of a League and one Labor of Land. 
The woman, whom he had married, had arrived in this Republic 
after the first day of January, 1837, and was the head of a family ; 
and in her own right, anterior to her marriage with Sharpe, received 
a certificate under the 24th section of the Land Law, for, twelve 
hundred and eighty acres of land. When Sharpe after his mar- 
riage applied to the Board for his augmentation, they insisted on 
deducting, from the two-thirds of a League and Labor to which 
he was entitled, the quantity of land for which his wife had, pre- 
viously to marriage, received her certificate. From this decision 
the plaintiff appealed to the District Court ; where, strange to say, 
the judgment of the Commissioners was not only reversed, but 
Sharpe was decreed to recover nothing by his suit. From this judg- 
ment, the plaintiff took an appeal to this Court. In this state of 
case, it becomes our duty to render such judgment, as should have 
been rendered by the Court below. The Board of Commissioners 
should have issued the plaintiff a vertificate, for the full quantum 
of land authorized by the 23d section of the Land Law, passed 
14th December, 1837: viz: two-thirds of a League and one Labor, 
That section contains the only exceptions to the rule, viz: that 
its provisions should apply to those only who have contributed to 
the support and defence of the country ;- that the additional quan- 
tity shall not be allowed to any, whose wife has received a League 
of Land from the Government. Neither exception applies in this 
case. The judgment of the Court below must be set aside. It 
is therefore ordered, adjudged and decreed, that the plaintiff, 
Samuel Sharpe, recover of the Republic of Texas an augmenta- 
tion of two-thirds of a League and one Labor of Land, and that the 
judgment of this Court be certified to the District Court of Jack- 
son County, and that the Clerk of said District Court be ordered 
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and directed to issue to said Samuel Sharpe a certificate, in due 
form of law, for said amount of land. 


[Opinion by Judge Ochiltree, and concurred in. | 


No. XXXV. 
SCOTT AND SOLOMON 
US. Appeal from Matagorda County. 
MAYNARD, et ugor. 


Maynard and wife brought this action in the Court below against 
Scott and Solomon, to try the title to a certain Lot of Land in the 
Town of Matagorda. The answer of the defendants denies the 
allegations of the plaintiffs, and asserts title in themselves to the 
lot in question; fling interrogatories to be answered by the said 
Maynard, in relation to the consideration paid by him for certain 
improvements on the said lot., A conveyance of the said improve- 
ments by Scott and Solomon to Maynard is filed, as an exhibit in 
the case; and Maynard’s answers to the interrogatories are, that 
the consideration consisted of cash advanced, goods sold, work 
done and liabilities assumed; and that it has not failed. Upon 
an affidavit of Scott and Solomon, a change of venue was granted, 
by the Judge in Chambers, to the County of Brazoria; but the 
cause was never transferred. Trial being had, judgment was ren- 
dered for plaintifis, and a writ of possession to the lot in contro- 
versy awarded. A motion for anew trial was made on the follow- 
ing grounds, viz: that the Court instructed the Jury, that the only 
question for their enquiry was as to the title to the lot, and that 
they were not to enquire into the value of the improvements, and 
that no survey of the property was ordered by the Court; no de- 
mand of possession proven by the plaintiffs ; and no notice to quit 
given to defendants. The motion was overruled, and an appeal 
taken. During the progress of the cause, there were three several 
agreements of the counsel of both parties in relation to the title of 
the wife of the said Maynard to the land in dispute; by the final 
modification of which it was admitted, that she had become the 
owner thereof by purchase, after her marriage with the said Wil- 
ham J. Maynard. The petition and answers in a suit in Equity, 
instituted by Scott and Solomon against Maynard and wife, were 
offered in evidence. In his answer, the said William J. Maynard 
admits, that some time in October, A. D. 1839, he offered verbal- 
ly to sel] to the said Scott and Solomon the said lot for the price 
of six hundred dollars in cash; that they, having accepted the 
proposition, took possession of the same, promising from day to 
day the payment of the said money in pursuance of their agree- 
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ment, but had hitherto failed to do so. He admits that the said 
Scott and Solomon had erected a building on the said lot; but 
states that they had disposed of the same for a valuable considera- 
tion; and that his wife, C. O. Maynard is now sole owner and 
proprietor thereof. From some exhibits in the case, it appears 
that this house was conveyed by Scott and Solomon to the said 
William J. Maynard and by him to one Thomas Stewart, and from 
the said Thomas Stewart to the wife of the said Maynard. A. ©. 
Horton testifies, that Maynard admitted to him that he had sold 
the lot of ground to the appellants for six hundred dollars, to be 
paid in sixty days. Maynard also stated, that Scott and Solomon 
had made him a deed for the improvements, to secure him as their 
endorser, The value of the improvements he would estimate at 
four or five thousand dollars, at the time they were made. John 
W. McCamly testified, that Maynard made similar admissions to 
him, as to the sale of the lot, and that he had received the money. 
Witness thought that he had received property sufficient to satisfy 
him. 

This cause was heard at the previous session of the Supreme 
Court. The arguments of counsel were then principally directed 
to the grounds urged in the motion for a new trial. To these 
points we will now first advert. The Statute, under which this 
action was brought, was passed to prevent the complicated and 
fictitious proceedings of the action of ejectment, as known to the 
law; simplifying its form and modifying in some degree its ac- 
tion and effects. In the 8th section of that act it is provided, that 
on a suggestion of a defendant in possession of lands, that he and 
those persons under whom he claims have had adverse possession 
of the land in controversy for at least one year previous to the 
commencement of the suit, &c., that the jury shall enquire into 
the truth of the suggestion, ascertain the value of the improve- 
ments, if any have been made, and give such judgment either for 
or against the defendant, as the comparative value of the improve- 
ments and the damages sustained by the detention, use and occu- 
pation, may require at their hands. ‘The third section provides, 
that a survey shall be ordered by the Judge, of the land, in Cham- 
bers, or in Court, or upon motion of either party, for the better 
finding out and discovering the truth of the matter in controversy. 
There was no error in the Court below in overruling the points 
here made. As to the first, no suggestion as required by law was 
filed; and though the value of the improvements was proven, still 
no enquiry could be made by the Jury, since there was no allega- 
tion in the answer under which the proof could be introduced, and 
any evidence therefore on that point was extrinsic to the issue. 
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The provision with regard to the survey is merely directory, where 
there is doubt; though a matter of right, when required on mo- 
tion; and since no motion was made for the survey, and no diffi- 
culty arose as to the proper designation and identification of the 
land, the petition and answer concur in their descriptions of the 
lot in dispute. There being then no necessity for the survey, 
there was no error in proceeding to trial without an order for the 
same. Equally unsound are the other reasons alleged in the mo- 
tion. Demand of possession and notice to quit are necessary 
when the parties occupy the relative position of Landlord and 
Tenant. But the defendants claim the lot in controversy as their 
absolute property. The important questions which still present 
themselves, from an inspection of the Record, are in relation to 
the interest or estate which the wife has to the land in contest: 
the husband’s power of disposing or selling of the same; and 
whether the sale, being made verbally, was valid and binding in 
law. 

The alleged sale of the lot in question from Maynard to Scott 
and Solomon, having been made in 1839, before the introduction 
of the Common Law, the rights of the parties are regulated and 
must be determined by the system of Laws, prevailing in this Re- 
public at the period of the transaction. As tested then by these 
laws, did the purchase, by Mrs. Maynard of this property after her 
marriage, vest in her any estate or interest separate and apart from 
that of her husband; or did it immediately become a portion of 
the community of “acquits,” or gains? By reference to White’s 
Recopilacion, we find that ganancial property is all that, which is 
increased or multiplied during marriage ;—by multiplied, being 
understood all that which is increased by onerous cause, or title 
and not by a heratine one, as inheritance or donation; that pro- 
perty is supposed to be common, except when proved to be se- 
parate or distinct; that what the husband or wife bring into mar- 
riage, as their own peculiar property, or acquire during it by lucra- 
tive cause or title, does not come into partition; but that property, 
acquired during marriage by purchase, sale, or other onerous 
cause or title, does. ( White’s Recopilacion, vol. ù, p. 61.) Hav- 
ing no access to the works of Febrero, we are compelled to glean 
such extracts from that author, applicable to this subject, as may 
be found on examining the Reports of Louisiana. In ** Davenat 
ef al. vs. Le Bocton et. al”? 1 La. Rep. 520, it was decided, that 
by the Spanish Laws, every thing purchased during the marriage 
fell into the common stock of gains, and at the death of either of 
the parties, was to be divided equally between the survivor and 
the heirs of the deceased; and this effect was produced, whether 
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the purchases were made with the money or capital of the com- 
munity, or with that of either of the married parties; whether in 
the name of both, or that of one of them separately. (See Feb. 
add. part, 2 lib. chap. 4, sec. 1, Wo. 6.) In the “Novissima Re- 
cop.” (lib. 10, tit. 4, sec. 1,) we find a law expressed in the fol- 
lowing terms: Toda cosa que el marido y muger ganaren a comp- 
raon estando de consuno hay aulo ambos por medio, &c. ° Every 
thing which the husband or wife shall acquire or purchase while 
together shall be equally divided between them, &c.”” From an 
examination of the above authorities, we are justified in conclud- 
ing that under the Spanish Laws, property acquired during mar- 
riage by purchase, whether the acquisition be made in the joint 
names of husband and wife or of either of them separately, must 
be considered as common property, and that if there be any ex- 
ception to this general rule, it must be established by certain and 
positive evidence, or otherwise the presumption that the property 
ig common will remain in all its force unimpaired. It appearing 
then by the testimony, that Mrs. Maynard acquired the lot in dis- 
pute by purchase after marriage, the same was thrown into the 
common stock of gains, and by operation of law was impressed 
with all the incidents appertaining to ganancial property. 

We proceed to consider the husband’s power of disposing or 
selling the same. In Sala, lib. 1, fit. 4, sec. 20, it is clearly 
laid down that, during the continuance of the marriage, the actwal 
dominion over the community property is vested in the husband, 
and that therefore he can sell the common property without the 
consent of the wife; and that such disposition is valid, except 
when made for the purpose of defrauding or prejudicing the wife. 
(See also, White’s Recop. vol. îi. p. 63, with the notes from Pala- 
cios.) Maynard then, having the administration of the ganancial 
property, and the power of disposing thereof without the consent 
of his wife, his alienations of the same, when not vitiated by the 
exception above mentioned, would be valid and binding in law. 
The question, next inorder, is as to the validity of a verbal sale 
under the Laws of Spain. In the 5th Partida, tit. 5, Law 6, it 
is said, that sale and purchase may be affected in two ways, &c. 
‘¢ One of the modes is without writing ; when the seller and buyer 
have mutually agreed upon the price; the one being pleased with 
the price and the other with the thing, without mentioning any 
writing. We say that a sale thus made would be perfect, although 
no earnest had been given by the buyer to the seller; as they 
would be both bound for the fulfilment of the contract they had 
made.” In “Gonzales vs. Sanches and Wife,” 10. N. ©. 67, and 
in “*Duerest’s Heirs vs. Byeau’s Estate,” it was decided that, by 
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the Spanish Laws, parol evidence was admissible to establish the 
alienation or acquisition of immovable property ; and in “Sackett 
vs. Hooper,” 3 La. Rep. 104, the same doctrine was expressed in 
substance, though in the latter case, possession on the part of the 
vendee was maintained as a necessary incident to the validity of 
the sale. From an examination of the above law and authorities, 
we are of opinion that a verbal sale of lands, accompanied by 
possession on the part of the vendee, was valid under the laws in 
force at the time of making the contract (in this Republic). From 
the Record, we think there was sufficient evidence, that a verbal 
sale was made by the said Maynard to the appellants. His an- 
swer to the suit in Equity partially admits the fact, and also of 
possession taken by the vendees. Two witnesses testify to his 
admissions of having sold the lot for $600; one of them says, to 
be paid in sixty days; and the other, that Maynard admitted the 
receipt of the money. ‘The fact of the sale, (which was valid in 
law), being thus established by evidence, the finding of the Jury 
in favor of the plaintiffs in the Court below, was clearly errone- 
ous. Before awarding final judgment, the Court will take occa- 
sion to express its sense of the important assistance afforded them 
by the able and zealous efforts of the gentlemen of the bar, when 
their investigations are direeted to the system of laws by which 
the matters in controversy must be decided. But when their as- 
guments are based on some other system, which, however admira- 
ble for its justice or exalted for its wisdom, can exercise no other 
authority than that derived from the force of reason, their labors 
serve to perplex and confound, rather than remove the embarrass- 
ments, which shroud the important principles involved in the con- 
troversy. The Court appreciate the difficulty, arising from the 
scarcity of books or authorities on ‘questions arising under the 
former laws of the country. But it is clearly the duty of the At- 
torneys to exhaust all which may be accessible to them, before 
they turn for assistance to the Common or any other system of 
Law. ‘Throughout the progress of this cause in the Court below, 
as well as before this Tribunal, there has been a strange com- 
pound of error, and a mixture of the different systems of jurispru- 
dence, springing originally from the belief that the lot sold was 
the separate property of the wife. The errors which appear in 
the charge of the Court below originate from this mistake; and 
from the conduct of the argument in this Court, it is manifest 
that the principles of law, which governed the case, were not dis- 
cussed before the District Court; and from this circumstance, the 
Judge was misled to charge on principles of Law which were not 
applicable to the case. Having maturely considered the matters 
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presented on the Record for our decision, we are of opinion that 
the judgment of the- Court below was erroneous and should be 
reversed; and it is therefore and hereby ordered, adjudged, and 
decreed, that the judgment of the Court below be reversed, and 
that the appellees pay the costs of suit. 

[Opinion by Chief Justice Hemphill, and concurred in.] 


No. XXXVI. 
Joun W. Moors, Sheriff, 
US. ‘ Appeal from Harris Co. 
Joun D. Moors. 


This case comes up by Appeal from Harris County. John D. 
Moore, who was the Plaintif below, by his counsel, moved against 
John W. Moore, who was Sheriff of Harris County, for failing to 
return an execution, which the said John D. Moore had against 
one Pilie. There was judgment for Plaintiff on his motion, against 
the Sheriff as principal, and against George Stephens, B. Carraher, 
A. Larson, Charles Bowman and R. Walker, his securities; and 
Defendants appealed. We cannot find in any part of the Record 
in this case, that John W. Moore either had notice of the motion 
against him, or of his appearing and contesting ite By an act, 
passed May 24th, 1838, a summary remedy is granted against 
Sheriffs in certain cases; provided that three days notice of such 
motion be given to such Sheriff. This is an extraordinary reme- 
dy and must be strictly pursued by those, who wish to avail them- 
selves of its provisions. In no part of the act are the securities 
mentioned, and we think it never was intended to mean more, 
than that the Sheriff alone and not his securities could be reached 
by motion. 

We think there was error in the Court below; first, because it 
does not appear from the Record that the Defendant below had 
the notice which the Statute requires ; and secondly, even if the 
securities could be reached by such a motion, they were not in- 
cluded in the motion. It was against the Sheriff alone; and the 
judgment was manifestly erroneous, so far as their rights were 
affected. k 

Let the judgment of the District Court be avoided and reversed, 
and the cause remanded. 


[Opinion by Judge Jack, and concurred in.] 
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No. XXXVII. 
Nancy WiLLiaMs 
VS. Appeal from Matagorda. 
GEORGE HUFF., 


In this case a writ of injunction was ordered to issue, on the 
plaintifs giving bond and security required by Law. Some in- 
formal proceedings followed and a judgment was finally awarded, 
ordering defendant to pay the costs of suit; but no bond appears 
on the record and consequently there is no evidence, that any was 
given as required by Law and the order of Court. The want of 
the bond, we think a fatal defect; vitiating all the proceedings, 
subsequent to the order that a writ of Injunction should issue. 
It is therefore ordered, adjudged and decreed that all proceedings, 
subsequent to the order of the Court commanding the writ of In- 
junction to issue, be reversed and set aside, and that the cause 
be remanded to the District Court for further action. | 

[Opinion by Chief Justice Hemphill, and concurred in.} 


No. XXXVIII. 


Jas. W. anp S. W. Simms 
US. Appeal from Red River Co. 


JOHN PRICE. 


This cause should be reversed and remanded for a new trial, 
because the verdict of the Jury is irresponsive to the evidence. 
That part of the finding of the Jury, based on the only evidence 
offered, was very properly for the defendant. The Jury arrogate 
to themselves the right, however, to go farther, and to determine 
the rights of the parties according to their own notions of what 
had taken place between them. The province of a Jury is to de- 
termine a case upon the facts as proven, connected with the law 
as given them in charge by the Court. They should never let 
their own impressions, derived from knowledge of circumstances 
on their own part, or impressions, received from others not intro- 
duced as witnesses, sway their minds or enter into their verdict. 

[Opinion by Judge Ochiltree, and concurred in. | 
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No. I. 


RAYMOND DARLY 
VS. Appeal from San Augustine. 
CHAS. CHEVALLIER. 


Two points present themselves for our consideration in this 
case, which are alleged as grounds of error for a reversal of the 
judgment below. 

lst. That the note sued was payable, on the contingency of the 
return of the payee from San Antonio, and that it was not proven 
on the trial that he had ever returned. 

2d. That it is not alleged and proven, that the claim had ever 
been presented to the appellant, as administrator of the payor. 

In regard to the first point it will be sufficient to say, that the 
note bears a credit of $100, which, added to length oftime which 
had elapsed between the making of the note and the commence- 
ment of the suit, was sufficient to raise the presumption that the 
contingency had happened. 

The second point is of more consequence. This Court has 
decided, that under our statute it is necessary to allege and prove 
that the claim had been presented to the administrator and refused 
by him, and that this Court would reverse judgments in the Courts 
below, where such allegation and proof was wanting. (See ‘*Cum- 
mings, admr. vs. Jones.) This case at bar was commenced be- 
fore the passage of our statute, and although its provisions are 
similar to those of Louisiana, yet we feel bound to conform to the 
Louisiana decisions in cases arising before our statute. In 
Louisiana it is necessary to present claims to an administrator 
before suing on them; but unless advantage is taken in the Court 
below of such non-presentation, the appellate Tribunal will not 
notice the defect. Inthe case at bar, no objection was taken in 
the Court below to the want of an allegation of the presentation 
and refusal of the claim, and this Court will not now set aside the 
judgment for that reason. ‘This decision is not to be understood 
as overruling the case of “Cummings vs. Jones,” and the decision 
in that case will be adhered to. 

Let the judgment of the Court below be affirmed with costs. 

[Opinion by Judge Baylor, and concurred in.] 
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No. II. 


ANDREW BRISCOE ? 
vs. Appeal from Harrisburg, County. 


CoRRI anp WIFE, et al. 


The appellant, Briscoe, commenced his suit in the Court below 
against Henry Corri, (who had intermarried with Eliza Hight, 
widow of William Pope), and one David Y. Portis, for the re- 
covery of a certain negro man slave commonly called Henry; and 
for the sum of $1000, alleged to be due for the hire of said slave. 
Briscoe avers in his petition, that on the 20th March, 1839, he 
purchased of the said Eliza for the consideration of $800, to her 
in hand paid, the slave in question; that she warranted him to be 
sound in body and mind ; free from incumbrance as to title, and 
a Slave for life; ‘‘to have and to hold the said slave, his profits and 
labor to him, the said Briscoe, his heirs and assigns forever; on 
condition however for the purposes named in their written con- 
tract, to wit; that the said Eliza should keep the possession of 
the said slave in the city of Houston for one month, and at the 
expiration of that time, she should, on the payment of $100, have 
the privilege of keeping the said slave one other month; after 
which time she was to keep the said slave, so long as she wished, 
on the month’s payment in advance of the sum of $200, with the 
further trust, that on the payment of the said hire, punctually in 
advance one month, the said Eliza had the privilege of purchasing 
the said slave for the sum of $900 ; all of which would fully ap- 
pear by the Bill of Sale and the Trust therein contained, marked 
(A,) and prayed to be made a part of his petition.” 

Briscoe further alleged that the said Eliza had not complied 
with any of the trusts mentioned in said instrument of writing, 
except the payment of the first and second month’s hire; that she 
had entirely failed to comply with auy or either of the other trusts 
in said writing named, and that she had thereby forfeited and for- 
ever lost the privilege of either keeping said slave, or of re-pur- 
chasing him at the price agreed on between the parties. The 
petition further alleges that the said Eliza, confederating with 
others, had the said slave in possession; and that the other 
defendant, Portis, in some way, or other, had connected himself 
with the transaction, so as to have the actual control of said 
slave. ‘The petition concluded with the usual prayer, that defend- 
ants be compelled to deliver up said slave to the said Briscoe, 
and that the defendants’ title to the same be vested in him, and 
that the hire be paid, &c. 
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To this petition at the Spring Term of the District Court in 
the year 1840; the defendants filed the following plea. 

“ In this case, David Y. Portis, Henry Corri and Eliza Corri 
by attorney, come and defend the wrong and injury, &c., and for 
answer say, that the negro boy mentioned in plaintiff’s petition 
was delivered up to him, D. Y. Portis, in part satisfaction of a 
certain mortgage, which he had and held as attorney, for F. Sois- 
sons, of the City of New Orleans, against the said Eliza Corn; 
and that at the time of the delivery, the said negro was in posses- 
sion of said Corri; and for further answer denies -all and singular 
the allegations in plaintiff’s petition and pleads payment of the 
debt.” (“D. Y. Portis, for himself: Megginson & Thruston, for 
H. Corri and E. Corri.” ) 

On the trial of the cause in the Court below, there was a ver- 
dict and judgment in favor of the Defendants, for the sum of 
$223 50-100, and that the title of the slave sued for, was 
in the defendants. 

From which judgment Briscoe appealed, and seeks to reverse 
it here on two grounds. 

1. The Court below erred, in considering the bill of sale a 
mortgage, instead of a conditional sale, with the privilege of re- 
purchase on the part of Eliza Corri. 

2. Under the pleadings in this case, it was error to render a 
judgment against the appellant, if the facts would otherwise justify 
it; as there was no plea of re-convention or off-set. 

In considering the first assignment of errors, we find upon 
looking into the record, that the Court below considered the bill 
of sale for the slave, a mortgage, and permitted the Defendants 
to show, by verbal proof, the consideration which Briscoe paid 
for the slave, and to show also by proof, how the mutual account 
stood between the parties; without deciding whether the bill of 
sale, in this instance, is a mortgage, or conditional sale with the 
privilege to re-purchase. We think that the written contract bears 
strong marks upon its face of hardship and oppression. This 
circumstance, together with the fact that the slave remained in 
the possession of the vendor, might perhaps, upon a proper state 
of the pleadings, have authorized the Judge below to have con- 

eluded that the bill of sale was a mortgage and not a conditional 
sale. But it is unnecessary to decide this point, as we consider 
the second assignment of errors fatal to the cause. 

In the second assignment of errors we think the objection is 
well taken. Under the plea of the defendants, the Jury were not 
authorized to find a balance in favor of them, there being no plea 
of set-off claiming such indebtedness on the part of Briscoe to the 
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defendants. As the plaintiff below could not recover more than 
the sum claimed by him to be due in his petition, neither could 
the defendants have a judgment in their favor, for a greater sum 
than they claimed by their plea. This rule is essential to every 
cause to prevent surprise; and in order that the parties litigant 
may know, what the matters really are in dispute between them. 
The judgment therefore of the Court below must be reversed ; the 
cause remanded; and a new trial awarded, with leave for the 
parties to amend their pleadings, in order that the case may be 
disposed of upon its true merits. 


{Opinion by Judge Baylor, and concurred in. | 


No. III. 


Wittiam B. HAWKINS 
US. $ Appeal from Bowie County. 


ELIJAH STEVENSON. 


This was a suit instituted in the District Court of Bowie County 
by the Appellee against the Appellant, on a promissory note with 
a seal attached, payable to the Appellee and not negotiable on its 
face. The Appellant, defendant in the Court below, plead the 
general issue, and a verdict and judgment were rendered against 
him. At the trial term of the cause, the note had been lost and 
parol testimony was admitted to prove its loss and its original ex- 
istence. A motion was made to set aside the verdict and grant a 
new trial on a number of grounds; only one of which it is neces- 
sary to consider at present; the others being frivolous, except the 
fourth, which is as follows :—‘‘That oral testimony cannot be re- 
ceived, as was the fact in this case, to prove the existence of a 
bond or note under seal, when it is possible that the said bond or 
note may hereafter be produced.” 

It has also been assigned, as additional grounds, upon which 
the judgment of the District Court ought to be reversed : 

1sé. That the original existence of the instrument declared upon 
was not established by the testimony, as it is sent up to this Court 
in the statement of facts. 

2d. That the name of the party plaintiff in the Court below was 
not stated in the petition, as required by the statute. 

Let us examine these three grounds in the order in which they 
are stated. 1st. There is no principle of law better settled, than 
that oral testimony is admissible to prove the loss of bonds or 
notes, and when the fact of loss is satisfactorily established, to 
prove by the same description of evidence the original existence 
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and contents of the instrument. The legal demand of the payee, 
or bona fide holder, is not extinguished by the destruction or loss 
of the written evidence of his claim ; but upon proper proof of its 
original existence and loss, or destruction, he will be entitled to a 
recovery. There is some distinction drawn in the authorities, by 
which the rule is made more rigorous, in relation to negotiable in- 
struments, merely lost and not destroyed before falling due, where 
the maker or acceptor might run the hazard of being compelled to 
pay the debt again, in case the lost instrument should be discov- 
ered in the hands of a dona fide holder for a valuable considera- 
tion. In such cases it may be necessary to go into a Court of 
Equity to obtain a recovery by a tender of proper indemnity. But 
the general principle is well settled.—(McWair vs. Gilbert, 3 Wen- 
dell, 344— Walmsly vs. Child, 1 Vesey, 341— Long, et al., vs. Baul- 
lie, 2 Campbell, 214, n.—Jones vs. Fales, 5 Mass. Rep. 101— 
Renner against the Bank of Colombia, 9 Wheaton, 581.)—In the 
latter case the admissibility of parol testimony was resisted, un- 
less the destruction of the note had been previously made appa- 
rent: but the Supreme Court of the United States overruled the 
objection, saying that the rule with regard to the admission of 
secondary evidence is not so restricted —“ if the original is lost by 
accident and no fault is imputable to the party, it is sufficient— 
that every case of this kind must depend in a great measure upon 
its own circumstances—and the rules of evidence be so applied, as 
to promote the ends of justice and guard against fraud and impo- 
sition.”’ 

No difficulty can arise in relation to the case now under consid- 
eration. The instrument, on which the suit was brought, has ne- 
ver been transferred out of the hands of the plaintiff who was the 
original payee; and being payable to him alone and not to order 
or to bearer, no suit could hereafter be maintained against the 
maker, except in the name of the payee, or his legal representa- 
tives. The defendant therefore runs no risk of ever being com- 
pelled to pay it over again; as the judgment in this case could al- 
ways be pleaded, in bar of any other action, into whomsoever’s 
hands the lost note might fall, or under whatever circumstances. 

As to the second ground :—It is not denied, that the loss of the 
Instrument sued on was fully established ; but it is insisted, that 
its original existence was not established by the testimony, as sent 
up to this Court in the statement of facts. The loss of the note 
occurred after the petition was filed and before the trial of the 
cause; it was particularly described in the petition; it was notin 
the hands of the plaintiff at the time of its loss, but in those of the 
attorney who drew the petition; who in his testimony says that the 
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paper lost was the one described in the petition, and that it was 
correctly described. Proof of the loss of an instrument, accurate- 
ly described in the pleadings in Court, was sufficient evidence of 
its original existence to justify the finding of the Jury. The ex- 
istence and loss were both facts proper to be ascertained by the 
finding of a Jury, and we do not feel warranted in reversing the 
judgment for want of evidence to support the verdict. In addi- 
tion to this, the defendant in the Court below had pleaded nil de- 
bet, before he was aware of the loss of the note sued on; and the 
Jury were justified in drawing from that circumstance a strong in- 
ference of the original existence of the note; for it is reasonable 
to suppose, that if it did not exist as a genuine instrument at the 
commencement of the suit, the defendant would have filed the plea 
of non est factum and thereby put the plaintiff to the proof of its 
execution. 

As to the third point, that the name of the plaintiff was not 
stated in the petition in the manner required by the Statute:— 
This objection comes too late in this Court, after the defendant 
having answered to the merits of the case, a verdict and judg- 
ment has been rendered against him. It should have been taken 
advantage of in abatement, and at the time when the defect,—if 
defect it be,—could have been remedied by amendment on mo- 
tion; and as we are satisfied that there is enough in the reeord, 
to be pleaded effectually in bar of any other suit on the same in- 
strument, we think the objection wholly untenable.—(See Sec. 
16, of the Act to regulate proceedings in Ciwil Suits.) 

The only serious difficulty, which has suggested itself in this 
case, arises out of the fact, that the loss of the instrument oc- 
curred after the suit was instituted upon it, and no amendment to 
the petition was directed by the Court below, stating the loss of 
the note, so as to make the proof correspond to the allegations, 
The authorities upon this point appear to be contradictory. In 
the case of ‘Smith, et al. vs. Woodward,” 4 East. 585, it was 
ruled, in debt upon Bond, where the plaintiff declared upon the 
instrument, as if still in existence, and made a profert of it, he 
could not be permitted to prove the loss of the instrument, which 
occurred before the institution of his suit: and it was said by the 
Chief Justice, that if the loss had occurred after the bond had 
been declared upon, the plaintiff should move the Court to post- 
pone the trial and amend his pleadings to suit the circumstances. 
But this case has been overruled by the Supreme Court of the 
United States, in the case of “Renner vs. The Bank of Colom- 
bia,” already cited; in which the Judge who delivered the opinion 
of the Court says, on this point: “It is objected lastly, that se- 
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condary evidence was not admissible without a special count in 
the declaration upon a lost note. The English practice on this 
subject has not been adopted in this country, as far as our know- 
ledge of it extends, and to require a special count upon a lost 
note, would be shutting the door against secondary evidence, in 
all cases where the note was lost after declaration filed. We do 
not think any danger of fraud is to be apprehended from the ad- 
mission of such evidence, under the usual count upon the note 5 
and the practice of the Court below not requiring any special 
count in such cases, no error was committed in the admission of 
the evidence.” 

The English decision seems to be founded upon the necessity 
existing there of making a profert in curia of a bond, and as the 
plaintiff could not show the bond upon oyer being craved, it, be- 
came necessary to amend his declaration, by stating the loss of 
the bond, and thereby avoid the necessity of making a profert, or 
of bringing it into Court. But in the case under consideration, 
it was not necessary for the plaintiff in the Court below to make 
a profert of the instrument sued on, and we therefore incline to 
lean on that account—as well as for other considerations, unne- 
cessary to be recited—to the American authority, and to decide 
that in the present case, the want of such amendment of the peti- 
tion is not a sufficient ground for the reversal of the judgment. 
Let the judgment below be in all things affirmed, with costs. 

[Opinion by Judge Wm. E. Jones, and concurred in. ] 


No. IV. 
Warp, et al. 
VS. Appeal from Red River County. 
Boon. 


Boon sued Ward, Linnecum, and others, in the District Court 
of Red River County at the Spring Term, 1842, in an action of 
trespass vt ef armis; charging that the defendants had beat, brui- 
sed, and otherwise maltreated him, &c.; and laid his damaees at 
$20,000. The parties were neither of them served to the first 
Term of the Court. At the subsequent or Fall Term, 1842, the 
writs were returned “executed” on all the defendants, Ward was 
served on the 25th August, 1842. The Term of the District 
Court commenced on the first Monday in October thereafter. 

At that term of the Court, viz: on the 7th October, Ward 
made an application for a continuance, on the ground that he had 
not been able to procure the attendance of his witnesses. W, 
Peacock, one of the witnesses, lived at the distance of 60 or 65 
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miles from the Court House. Afterwards to wit, on the 14th day 
of October, Ward filed his supplementary affidavit, alleging the 
discovery on the day previous, (the 13th), that one Robert Smith, 
a transient person, was a material witness, and praying for a con- 
tinuance. The affidavit contained the usual necessary averments. 
Morton and Wilson at the same time filed their affidavit for a con- 
tinuance; alleging that Robert Smith, a transient person, was a 
material witness for their defence ; that they had only come to the 
knowledge of his materiality, &c. on that day. 

The Court overruled the several applications; whereupon came 
a Jury, &c. who found the defendants guilty of the assault and 
battery, as charged in the plaintiff’s petition, and assessed his 
damages at $1475, and costs of suit; upon which said verdict, the 
judgment of the Court was entered, and the defendants gave no- 
tice of appeal. The statement of facts, submitted, presents also 
the following matter. 

‘¢ During the progress of the trial in this cause, the plaintiff in- 
troduced Abner H. M’Kenzie as a witness. Upon the suggestion 
of said M’Kenzie, that his testimony might render himself liable 
and that therefore he hesitated to answer the questions, plaintiff 
in open Court stated, that he released M’Kenzie from all damages 
that he, M’Kenzie, was liable to him for, and in consideration of 
any trespass that he, M’Kenzie, committed at the time and place 
mentioned in plaintiffs petition. Witness then stated, that at 
the time of the alleged trespass in plaintiff’s petition, at the re- 
quest of Linnecum, one of the defendants, that some one would 
lend said Linnecum a handkerchief, witness brought said Linne- 
cum his handkerchief, with which said Linnecum blindfolded the 
plaintiff?’ l 

Defendants then moved, that the suit be dismissed ; which was 
overruled. Defendants then asked leave to withdraw their plea 
and plead a release puts darein continuance; which was overruled: 
To which defendants excepted. 

There are two questions to be decided in this case. 

1. Did the Court below err, in refusing the applications for a 
continuance ? 

2. Was the release of M’Kenzie such a release, as would ope- 
rate in favor of the defendants, who, it is alleged, were co-tres- 
passers ? | 

We are of opinion that an application, for the continuance of a 
cause, addresses itself to the discretion of the Court, and is to be 
determined by the Court with a proper regard to the circumstances 
of the case and the nature of the application. And this discre- 
tion, in whatsoever manner exercised, will not be revised by this 
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Tribunal. We believe that there is nothing in our Statutes, or in 
the rules prescribed for the government of the District Courts in 
regard to continuances, which would lead us to the adoption of a 
different conclusion. (Ala. Rep. JV. S. lsé vol. 276; Hill vs. 
Gayle and Bower, 2d Cond. Rep. U. S. 97, 172.) 

A. release, entered on the minutes of the Court, is not such a 
release as would be binding on the party. Had the witness, 
M’Kenzie, been incompetent from interest, such a release as was 
here entered would not have made him competent. (2 Porter, 401.) 
A release should be signed, sealed, and delivered to the witness 
to have made it binding. (Ib). But in this case, the release was 
wholly without consideration and void of course. If M’Kenzie 
had been in truth a joint-trespasser, the Statute of Limitations had 
barred all right in Boon, to maintain an action against him when 
called on to testify. 

Let the Judgment of the Court below be affirmed. 

[Opinion by Judge Ochiltree, concurred in by Judges Baylor 
and Morris. | 

Judge William J. Jones says— 

“I concur in the foregoing opinion, with the understanding, 
that the error of the Judge (if any) may be reached by a motion 
for a new trial, which should be made by the party refused the 
continuance in the Court below.” 

Chief Justice Hemphill says— 

“I concur in the result of the foregoing opinion; but dissent 
from that portion thereof, which decides that the discretion of the 
Court below in relation to continuances is final, conclusive, and 
not revisable by this Tribunal, in whatever manner that discretion 
may have been exercised.” 

Judges Jack and William E. Jones say— 

«We dissent from so much of this opinion, as decides that no 
appeal lies from the decision of a District Judge, in refusing to 
grant a continuance upon proper showing. We think the judg- 
ment in this case ought to be reversed and the case remanded for 
a new trial, on the ground that the District Judge erred in not 
granting a continuance. On the other point decided, we concur 
with the majority of the Court.” 
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No. V. 
ROBERTSON , 
vS j Writ of error from Robertson 
MoMILLAN. County. 


Andrew McMillan, the defendant in error, sued Randall Robert- 
son for possession and damages for the occupation of a certain 
tract of land situate in the County of Robertson. 

An issue was made to the country. At the October Term, 
1840, a Jury of twelve mén, whose names are set forth in the rec- 
ord, came and were sworn and charged to try the issue joined, 
viz: James Scofield, Thomas Eaton, J. L. McMurray, R. H. Por- 
ter, Robt. M. Christian, Harrison York, S. B. Keloc, E. Donelson, 
Charles Sevier, James Hudson, J. C. McCristan, George W. Shi- 
rer. ‘The Jury, after the case had in due form been submitted to 
them, returned into Court this verdict: ‘*We the Jury find the 
issue joined in favor of the Plaintiff, and assess his damages to 
one dollar.” 


(Signed) S. B. KELLOVGH, foreman. 


Immediately in connection with which verdict, is this judg- 
ment of the Court: “Therefore it is considered by the Court 
that the Plaintiff recover his costs in this behalf f expended, and 
the defendant, &c.” 

On the 10th Septr. 1841, the defendant sued out a writ of er- 
ror in which was made the following assignments. 

1. That from an inspection of the record, there does not appear 
to have been a lawful Jury empaneled to try the issue in the case. 

2. The Jury by their verdict do not find, that the title to the 
premises described in said McMillan’s petition is in said Plain- 
tiffs but find only that his damages are one dollar; and that the 
judgment rendered thereon by the Court is not according to the 
verdict, because ‘the Court awards only, that the Plaintiff do re- 
cover his costs and gives no judgment for damages. 

3. Assigns error in the execution which issued thereon, &c. 

4, Assignment also relates to a proceeding, subsequent to the 
judgment. 

5. Assignment is, that the petitioner’s counsel failed to except 
to an improper charge of the presiding Judge, and asks the revi- 
sing Court to give him the benefit of the error now. 

In the examination of this case, we will confine ourselves to 
the judgment and the matters preceding. With the execution, 
or writ of Habere facias possessionem, we have nothing todo. If 
those proceedings, or either of them were erroneous, the party 
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agerieved had his remedy in the Court below, from whose final 
judgment only, the right of an appeal lies to this Court. We will 
therefore proceed to a brief examination of the errors assigned, 
which are properly before us. 

First. “ From an inspection of the record, there does not ap- 
pear to have been a lawful Jury empaneled to try the isste in 
the case.”? We were more particularly informed by the argu- 
ment, as to what was considered by the plaintiff in error the ob- 
jection to the Jury, than by the assignment itself Indeed from 
an examination of the record, we find nothing approaching error 
in the empaneling of the Jury, for it appears that there were 
twelve good and lawful men who came and were sworn to try the 
issue joined between the parties, &c. It is contended, however, 
that the name of the foreman, who returned the verdict of the 
Jury into Court, does not appear on the list of Jurors. In the 
list of names we find S. B. Keloc, and the name signed to the 
verdict is 8S. B. Kellough. Without following the learned Coun- 
sel for the defendant in error, in his ingenious argument upon the 
idioms of different nations, and the arbitrary pronunciation of those 
Proteus letters, ough, we will say that from all the concurrent cir- 
cumstances, we are irresistibly led to the conclusion, that S, B. 
Keloc and S, B. Kellough are one and the same persons. 

We hardly think that the presiding Judge would have permit- 
ted a substitute to have taken the prominent position of foreman 
of the Jury, or that the astute Counsel for the defendant below 
would have failed to have observed it, and predicated a motion 
for a new trial, or in arrest of judgment, for an error so glaring. 
We think it was a clerical error, and nothing more. 

Second. * The Jury by their verdict do not find that the title to 
the premises, described in said M*Millan’s petition, is in said 
plaintiff; but find only that his damages are one dollar, and that 
the judgment rendered thereon by the Court is not according to 
the verdict; because the Court awards only, that the plaintiff do 
recover his costs, and gives no judgment for damages.” 

The verdict of the Jury in this case is not a mere finding for 
the plaintiff; it goes farther: “We the Jury find the issue joined 
for the plaintiff, and assess his damages at one dollar.’ Here is 
a manifest reference by the Jury to the pleadings. What was the 
issue joined? ‘The right of possession to the land, described in 
the plaintiff’s petition and defendant’s answer, as being the sub- 
ject of dispute. A verdict, it is true, might have been rendered 
by the Jury more descriptive and more technical; yet we believe 
that the manifest intention of the Jury was, to find that the land 
in contest was the property of the plaintiff, and we will not dis- 
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turb it. Itis considered by the Court here, that inasmuch as the 
judgment of the Court below does not respond to the verdict of 
the Jury, that the same be reversed, and that this Court will pro- 
ceed to render such judgment thereon as should have been ren- 
dered in the Court below. It is therefore considered by the Court, 
that the plaintiff in the Court below do recover of the defendant 
below the premises in dispute, together with one dollar for his 
damages, and all his costs in this behalf expended; and that the 
proper writs issue to carry out this judgment. 
[Opinion by Judge Ochiltree, and concurred in.] 


No. VI. 
J. ; ; 
on ee ~ to the District Court of 
Kwicur & WHITE. Bastrop County. 


On the 20th August, 1836, Jesse and David Holdeman made 
their joint and several promissory note to James Knight and Wal- 
ter C. White, for the sum of $5,000, payable on the first day of 
January, 1838, and at the same time executed and delivered a 
mortgage to secure the payment of the noté, upon a league of land 
on the Colorado River. At the Spring Term of the District Court 
for the County of Bastrop, for 1838, Knight, as surviving partner, 
and James A. White, as administrator of Walter C. White, filed 
their petition, praying judgment against Holdemans on the note 
and a foreclosure of the mortgage. The defendants made no 
defence in writing, but demurred ore tenus, to the plaintiff’s peti- 
tion, which was overruled by the Court and a judgment nisi ren- 
dered against the defendants, which at a succeeding term, No- 
vember, 1840, was rendered final; a decree of foreclosure made, 
and the mortgaged premises ordered to be sold. In March, 1841, 
the defendants below prayed a writ of error, which being granted, 
the proceedings are certified to this Court for revision. 

Five several grounds of error are assigned and relied on for a 
reversal of the judgment of the Court below, which we shall con- 
sider in the order in which they are presented. 

First. A misjoinder of parties plaintiff, in joing Knight, the 
survivor, with the administrator of the deceased partner, White. 
At Common Law it cannot be doubted, that the surviving partner 
is the proper plaintiff in suits on behalf of the interests of the part- 
nership, and that the administrator of a deceased partner could not 
be joined as a co-plaintiff with the survivor. This suit was insti- 
tuted before the introduction of the Common Law and before the 
act of May, 1838, which prescribed the manner of foreclosing 
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mortgages; and the points for our consideration must therefore be 
determined by the rules of the Civil Law, which was in force at 
the period of the iastitution of the suit.. The want of Civil Law 
Works is an acknowledged grievance of no small magnitude, and 
compels us often to make decisions upon important questions, with 
but few of the authorities upon which the principles are settled. 
The case under consideration is one of that character, and as we 
cannot have access directly to works which treat minutely of 
pleadings in the Courts under that system, we are compelled to 
resort to the Louisiana decisions as likely to approximate nearest 
to those of the Civil Law. The principles of that system of Laws, 
in relation to partnership, and the consequences of a dissolution, 
are evidently materially different from those of the Common Law. 
In “Morris? heirs vs. Ogden’s Executor, (11 M. R. 455,) it was 
determined that, ‘in an ordinary commercial partnership, dis- 
solved by the death of a partner, his heirs have a right to partici- 
pate with the surviving partners in the liquidation of the partner- 
ship affairs, till a partition takes place; and if one of the partners 
sues to recover a debt due the former firm, the others may be made 
parties for the assurance of their rights”? And in “Crozier vs. 
Hodge,” (3 L. R. 358,) it was determined, that a partner as such 
had no right to sue for or recover debts due the firm, after the 
death of a co-partner. But the question now under consideration 
seems to have been directly decided in the case of ‘Cutter vs. 
Cochran,” (13 L. R. 485,) cited in Benjamin and Slidell’s Digest, 
page 480, sec. 17—in which it was held that, ‘‘ on the dissolution 
of a firm by the death of a partner, the surviving partner cannot 
sue without joining the representatives of the deceased one.” In 
England, where a mortgage is made to two partners and one of 
them dies, the right of survivorship, incident to joint-tenancy, does 
not accrue, but an estate in common is created between the survi- 
vor and the heirs of the deceased—(‘‘ Rigden vs. Vallier,” 2 Vesey, 
258 ;) and it might therefore be doubted whether, inasmuch as the 
foreclosure of a mortgage is a chancery proceeding, it would not 
be proper in England to join the heirs of the deceased with the 
survivor, in seeking a decree of foreclosure. It is not however 
essential to our present purpose to decide such a question, as the 
principles of the English law have nothing to do with the point 
under discussion; and as the plaintifis below admit that this was 
a partnership transaction, the doctrine above stated, which might 
otherwise apply to this case, is rendered inapplicable. We can- 
not perceive from all the authorities within our reach, that at the 
time of the institution of this suit, it was improper to join the ad- 
ministrator of the deceased partner as a co-plaintiff with the survi- 
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vor. Nor can we perceive any possible injury which can result to 
the defendants below by such joinder; none of their rights are in 
any way affected or compromitted by it. 

The second ground of error assigned is, that the administrator, 
if not improperly joined, did not make a profert of his letters of ad- 
ministration. ‘This objection not having been made in the Court 
below, it is too late to attempt to take advantage of it now, were 
it even deemed a necessary averment. 

The third ground is, that the instrument, prayed to be foreclosed, 
is not a mortgage, and that it was executed by but one of the de- 
fendants, and that there was no proof of a partnership between 
them. The instrument on its face purports to be a mortgage; and 
although it is not in the usual form, known to the Common Law, 
of an absolute conveyance by deed, with a condition to be void 
upon payment of the debt for which it is pledged, yet we cannot 
look upon it’as any thing else but a mortgage of a strongly marked 
character. The parties appear to have been unusually circumspect 
in its execution in the presence of a large number of subscribing 
witnesses, and they expressly “pledge, hypothecate and mort- 
gage,” the land described in it, and stipulate that on failure to pay 
their debt, the Judge having jurisdiction of such cases may order 
a sale of the premises to raise the money. The objection, that it 
was executed by Jesse Holdeman only, and that there is no proof 
of partnership, is entirely obviated by the act of David Holdeman 
in his acknowledgment before the Chief Justice of Bastrop County 
as Notary Public, that Jesse Holdeman was authorized to execute 
the instrument. 

It is urged in the fourth place, that there was a misjoinder of 
actions, in praying for judgment on the note and a foreclosure of 
the mortgage in the same action; and that thereby the defendants 
were deprived of the right of a trial by Jury. This ground is 
equally untenable with the others. It cannot be denied that the 
plaintifis had a right to proceed to judgment on the debt ina 
Common Law action, or to procure a decree in chancery for the 
foreclosure of the mortgage. A plaintiff may elect either remedy, 
or he may proceed with both concurrently. (Kent, vol. 4, 184.) 
Where the chancery and Common Law jurisdictions are vested — 
in separate Tribunals, if he availed himself of both remedies, it 
would necessarily have to be done in separate Courts; but under 
our laws both jurisdictions are blended in the same Tribunals; 
and as the plaintiff can have but one satisfaction, there can be no 
necessity for him to seek but one judgment, or be compelled to 
resort to two suits, in the event the mortgaged premises do not 
satisfy the debt. We are of the opinion, that it is a correct 
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practice to proceed at the same time, and in the same action, to 
seek a judgment on the debt and a decree of foreclosure of the 
mortgage. ‘The defendants cannot complain that they were de- 
prived of a trial by Jury: they made no defence in the Court below 
to the merits of the case and were therefore not entitled to a trial 
by Jury; they relied both in that Court and in this on teehnicali- 
ties, and it is too late to complain of being deprived of a trial by 
Jury, which they never sought. 

The fifth, and last objection—that there is no judgment ren- 
dered in the Court below upon which an execution can issue—is 
easily remedied, by rendering suck judgment here. A judgment 
nist having been previously taken for the principal sum of $5000, 
with interest at five per cent. per annum, from January Ist, 1838, 
and costs, and at the November Term, 1840, the same having been 
made final, without computing the interest up to judgment, and 
the same being defective ; the Court proceeds to render such judg- 
ment as should have been rendered below. Itis therefore ordered, 
adjudged, and decreed by the Court here, that the judgment of 
. the Court below be set aside, and that the defendants im error in 
this Court do recover of the plaintiffs in error the principal sum of 
$5000 debt, and the further sum of $703 33, interest up to the 
23d November, 1840, with interest on the principal sum at five 
per cent. per annum from the 23d November, 1840 until paid; 
together with costs of suit in this behalf expended. It is further 
ordered, adjudged, and decreed, that the mortgage described in 
the petition of the plaintiff in the Court below be foreclosed; and 
that the mortgaged premises in said mortgage described be ex- 
posed to sale in terms of the statute, and the surplus, if any there 
be arising from the sale, be paid to the appellants ; and if there shall 
not be a sufficiency to satisfy this judgment, that the appellees 
have execution for the residue; and that this judgment be certified 
below for execution. 

[Opinion by Judge Wm. E. Jones, and concurred in. | 


No. VII. 
JAMES SMITH 


US. ? Appeal from Travis County. 
NATHANIEL TOWNSEND. 

The action in this case was instituted for the recovery of dam- 
ages for alleged trespasses on real property. During the progress 
of the trial an instrument was introduced, purporting to be a copy 
of a public act of sale from one Jesse C. Tannehill to the plaintiff, 
which was objected to; and a bill of exceptions is filed in the 
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record, containing all the points in controversy on which the 
action of this Court is requested. The competency of the instru- 
ment as evidence is excepted to on the grounds: 

1. That the instrument was not the original deed from Tanne- 
hill to Plaintiff. 

2, If it were, the same was not sufficiently authenticated. 

Tannehill proved that he never signed the instrument referred 
to; but that he had conveyed the land therein described, by ano- 
ther deed signed by himself. It was in proof that such instru- 
ments were made out as second originals, in conformity to the 
then custom of the country; that the second original was never 
signed by the grantor or grantee, but by the Judge of the first 
instance, or other officer, with instrumental and assisting witnesses, 
and thatthe same, when thus executed, &c. was the only evidence 
of title which the grantee received from the grantor. 

The instrument, to the introduction of which exception was 
taken, has been sent up to this Court for inspection, and purports 
to be a copy of a public act of sale, executed on April 25th, 1835, 
in the Town of Mina, before Thomas J. Gazley, Judge of the - 
first instance of the jurisdiction of Mina. It is certified to be a 
true copy of the original, (with the addition of the plot,) which 
remained in the office, under the charge of the said Judge. The 
certificate was dated on the day of the execution of the original, 
and was signed by the said Judge with two assisting witnesses. 

In considering the first objection, we have to regret that the 
want of authorities, in relation to the former laws of the country, 
prevents us from attaining—on some of the points involved in 
this case—to conclusions which are altogether satisfactory. Guid- 
ed however, by the feeble and confused lights with which we are 
furnished, we proceed to decide this controversy, confining our 
opinion to the points which must necessarily be adjudicated. 

No objection was taken to the act, as not having been executed 
before a notary public; and any examination of the powers of a 
Judge of the first instance to authenticate public instruments is 
therefore rendered unnecessary. It was treated as a notarial act 
and will be considered as such. 

Is then a copy of a notarial act admissible in evidence without 
the production of the original ?—and if so, does the mere produc- 
tion of the instrument cause full proof of its contents, without evi- 
dence as to the capacity or signature of the notary and assisting 
witnesses ?. 

In the case of the ‘United States vs. Perchman,” (T Peters, 51,) 
the claimant offered in evidence a copy, from the office of the 
keeper of the public archives, of the original grant on which the 
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claim was founded ; and it was decided, that on general principles 
of law, a copy given by a public officer, whose duty it is to keep 
the original, ought to be received in evidence. The seal and sig- 
nature of the Governor who made the grant was proved; and the 
Judge in the Court below added—“that where either party would 
suggest, that the original in the office of the keeper of the public 
archives is deemed necessary to be produced in Court, on motion 
therefor, a subpena will be issued by order of the Court for said 
keeper to appear and produce the original for examination.” 

Justice Story in delivering the opinion of the Court in “Owings 
vs. Hull,” (9 Peters, 625,) after noticing the high credit and 
authenticity of contracts and other acts, executed before Notaries 
in Louisiana and in all other countries using the Civil Law, pro- 
ceeds to state, that “‘ where a contract, or other act is executed in 
a particular manner before a Notary, the protocol or original re- 
mains in his possession apud acta; and the act is deemed, what 
is technically called, ‘an authentic act;’ and a true copy by the 
Notary, who is the depository of the original, or his successor, 1s 
deemed proof of what is contained in the original ;—for the plain 
reason, that the original is properly in the custody of the officer 
and not deliverable to the parties.’ He refers to the Civil Code 
of Louisiana from Art. 2231 to 2250. ‘It was decided, that the 
absence of the original being duly accounted for by its remaining 
in possession of the Notary, the copy being duly proved was pro- 
perly admissible in evidence.” 

In the case of “Mitchell et al. vs. The United States,” (9 Peters, 
732,) objection was made to the admission of copies of certain 
acts of confirmation of Indian sales made by Governor Folet. It 
was not sustained. The Court say, “‘that the deeds of confirma- 
tion were made according to the rules of the Civil Law adopted 
by Spain, and in force in Florida and Cuba. The original is a 
record and preserved in the office, which cannot be taken out; a 
testimonio, or copy is delivered to the party, which is deemed to 
be and is certified as an original paper, having all the effect of 
one in all Counties governed by the Civil Law.” The instru- 
ments preduced were regarded by the Court as original deeds of 
confirmation. Their authenticity as public documents was prov- 
ed, and the official signatures were established by the testimony 
of witnesses. 

Adverting now to such Spanish works as are within reach of 
the Court, we find Sala, in his fourth Book treating, but briefly, 
of the execution of public instruments and their force and effect 
when introduced in evidence. We have not discovered in this 
work any satisfactory solution of the question under consideration. 
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In Book 3, Tit. 1, of the Institutes of Aso and Manuel, p. 297, it is 
laid down, that a “public instrument is divided into three classes ; 
the original draft, register, or protocol—the original—and the 
copy. ‘The register is the original draft, or writing, which is de- 
livered and remains in possession of the Escribano, which we 
also call protocol; by which doubts are determined, that may be 
offered. with respect to the instruments which are copied from it. 
The deed which is immediately copied from the protocol is the 
original, which causes faith; inasmuch as it is authorized by the 
public Escribano, before whom it passed, or by him to whom the 
protocols of the latter have passed; but if another Escribano co- 
pies it, w the authority of the Judge no citation of the party, 
it is selde 

In 3 Partidas, Tit. 19, Law 9, Notaries are required to have a 
Book to serve as a Register, in which they must write the minutes 
of every act required by the contracting parties; from which they 
draw up the public act itself and deliver it to the person entitled 
thereto. In a note to this Law a decree is referred to, from which 
doubtless may be deduced the practice of executing Notarial In- 
struments, as known to this country under its former laws and 
governments. In this decree dated in 1503, Notaries were re- 
quired to draw up on their registers the original act in full; and 
not by notes, or minutes. A copy is then furnished the party to 
serve him instead of the act itself, which was formerly made out 
from such notes. (Febro. Lib. Escrie, ch. 16, Nos. 3 and 9.) 

From the authorities and laws to which we have referred, as 
well as from the facts proven in this case, we conclude that copies 
of Notarial acts were (at the time of the execution of this instru- 
ment) regarded in contemplation of law as originals; that they 
were the only evidence of title, which the party interested was en- 
titled to retain in his possession, and that they are properly admis- 
sible for all the purposes, which by the introduction of the origi- 
nals themselves could be effected. In the cases of Perchman, 
and Mitchell et al., cited from the U. ©. Reports, proof was made 
of the official seal and signature of the public officer from whom 
the copies emanated; and in the case of ‘‘Owmgs vs. Hull,” the 
copy of the Notarial act is described as duly proven. In the case 
before us, no objection was urged on the ground that proof was 
not made of the official capacity and signature of the Judge, or of 
the signatures of the witnesses. The Court, at which the trial 
below was had, was within the limits of the territory once desig- 
nated as the jurisdiction of Mina, and the facts, above alluded to, 
were perhaps matters of public notoriety, and proof of them was 
not required. We confine ourselves however to the grounds on 
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which this appeal was taken, and will not enter into the question 
of the proofs, which under many circumstances might be required, 
to establish the authenticity of copies of public instruments; nor 
will we enumerate the cases in which the production of the origi- 
nals might be deemed essential, nor the causes for which their va- 
lidity might be attacked and destroyed. 

These and similar questions will be disposed of, when they 
properly arise in cases which may be presented for our considera- 
tion. 

The second „objection urged in the Bill of Exceptions is, that 
the instrument before us is not sufficiently authenticated. 

This is vague and indefinite in its terms; and no notice having 
been taken of it in the argument, we cannot ascertain with any 
certainty the grounds on which it was raised. There being no 
glaring defect of authenticity in the instruments and none being 
pointed out for the inspection of the Court, we will pass over this 
point without further remark or attention. The Law and facts of 
this case being considered, we are of opinion that the Court below 
did not err in admitting the instrument excepted to; and it is 
therefore ordered, adjudged, and decreed that the appeal be dis- 
missed. 

[Opinion by Chief Justice Hemphill, and concurred in. ] 


No. VIIL 
CORPORATION or BASTROP 
VS. Appeal from Travis County. 
GILMORE AND REDDING. 


In this case, judgment being given for defendants in the Court 
below, the Corporation appealed, and (as stated in the Record,) 
entered into bond and security for the costs according to Law. 
No copy of this bond was sent up with the transcript, and the 
appellees not having appeared in Court and waived any rights to 
which they are by law entitled, we are of opinion that the case is 
not properly before us for adjudication, and it is therefore ordered 
that the same be dismissed. 


[Opinion by Chief Justice Hemphill, and concurred in.] 


No. IX. 
ROBERT HAMILTON 


vs. Appeal from Bowie County. 
BATTLE anD Fort. 


This was an action commeneed by the appellant, Hamilton, 
against the appellees, Battle and Fort, in the Court below, on an 
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instrument in writing expressed in the following words, viz: 
‘6 In the month of February, 1843, we or either of us promise to 
pay to Wm. B. Hawkins, his heirs or assigns, four thousand dol- 
lars worth of ginned cotton, at eight cents per pound, for value 
received of him; the said cotton to be of the best quality made by 
us and to be delivered at M’Kinney’s, or J. W. Fort’s Landing. 
Given under our hands and seals this 16 December, 1841.” 

Owen D. BATTLE, [Seal.] 

Jo W. Fort, [ Seal.] 

This written instrument was transferred by assignment on the 
18th day of January, 1842, by the obligee, Hawkins, to the appel- 
lant in this case. The Defendants in the Court below plead 
tender by defendant Battle and refusal by Hamilton, the assignee. 

The evidence as sent up to this Court in the statement of facts 
is substantially as follows: That in the month of February, 1843, 
Battle delivered at M’Kinney’s Landing 120 Bales of Cotton, 
being his entire crop; out of which he weighed out 107 Bales, 
making in the aggregate over 50,000 pounds of ginned cotton, 
which he set apart and tendered to the authorized agent of Hamil- 
ton; at the same time offering him choice out of the remaining 
13 bales, in lieu of any portion of that set apart for him. The 
agent refused to accept it in payment of the debt; saying that 
Hamilton considered the note a joint one and that he had a right 
to a selection out of the crops of both defendants. There was no 
positive proof that the defendant Fort raised any cotton; the only 
testimony on that point being that of one witness, who stated that 
he saw a few bales of cotton at Fulton, marked “J. W. Fort,” 
and was told by Fort that it was his and that it was very good 
cotton. 

Upon this evidence the Jury returned a verdict for the Defend- 
ants in the Court below, and a judgment was rendered thereon 
accordingly. ‘The Counsel for Hamilton moved the Court to grant 
a new trial on the ground, “‘that the Jury found against the law 
and evidence in the case and against the charge of the Judge.” 
That motion being overruled, Hamilton appealed to this Court. 

It is insisted by the Counsel for the appellant that, ‘‘by the evi- 
dent terms of the agreement, he was entitled to a selection out of 
both crops of the appellees ;” and that although it is conceded, 
that either defendant might pay the debt, “‘yet it must be done in 
accordance with their agreement, by tendering cotton of the best 
quality out of both their crops;” and as the evidence disclosed the 
fact that a tender was made by but one defendant and out of but 
one crop, that therefore the verdict of the Jury was against the 
law and evidence of the case; that the judgment ought to be re- 
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versed, and such judgment rendered by this Court as should have 
been rendered by the Court below. 

Although the technicalities and circumlocution of special plea- 
ding, as practised under the common Law, have been discarded 
in this Republic by statutory provisions, yet it is not to be under- 
stood that recoveries can be had in our Courts, except in accord- 
ance with the state of the pleadings; nor is the Plaintiff absolved 
from the necessity of setting out in his petition, fully and substan- 
tially, the grounds of his complaint, upon which he seeks a judg- 
ment in his favor. In actions upon bonds and notes payable in 
specific articles, it is necessary for the plaintiff, in order to convert 
it into a money demand, to allege, clearly and substantially, the 
failure or neglect of the defendant to perform the contract by the 
delivery of the specific property in accordance with the terms of 
the contract, and his own right to recover money consequent upon 
that failure. In all such cases the obligor or promissor has his 
election of either alternative—to deliver the property at the time 
and place specified in the contract, or to pay the money: itis only 
upon his failure to perform the first alternative, that the obligee’s 
or promissee’s right to recover the money can accrue; and how- 
ever clear that right may be, however well grounded his cause of 
action, he cannot recover beyond his allegations of the defendant’s 
non-performance. in the case under consideration, the appellant, 
after setting forth in his petition the terms of the contract and its 
assignment to himself by the original obligee, alleges the non- 
performance of the appellees in the following manner, viz: “and 
the said Plaintiff avers, that the said defendants, or either of 
them hath not as yet paid said sum of $4000 in good ginned 
cotton delivered at M’Kinney’s or J. W. Fort’s landing, or any 
part thereof, as they were bound to do; although often requested 
so to do.” Now it will be readily perceived, that he does not 
allege in his petition the breach of the covenant or promise, upon 
which he relies in this Court for a reversal of the judgment. 
He insists in this Court upon his right to recover the money, 
because he was entitled to a selection out of the crop of both the 
appellees, whereas he was tendered but one crop for his selection. 
Were it deemed necessary, it could easily be demonstrated that 
he was entitled to no -such selection; that such a right is not 
deducible from the terms of the contract; but he does not allege 
in his petition that he was denied the privilege of selection; he 
does not set that up, as a breach of the defendant’s obligation, 
by which he is entitled to demand and recover the money; and 
not having averred “it, he is not entitled to a recovery for any 
such breach, if it had occurred. Nor is it alleged in the peti- 
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tion, that the defendants had failed to deliver “cotton of the 
best quality, raised by them or either of them” He alleges 
simply, “that they had failed to deliver good ginned cotton !” 
Such is the issue tendered by him in his petition and he must 
abide the event of that issue. He cannot call upon this Court to 
give judgment upon issues never made in his pleadings in the 
Court below; he cannot expect to recover of the defendants upon 
allegations, which he has never called upon them to answer. ‘The 
testimony discloses the fact that he refused the tender; not be- 
cause the cotton tendered was not good; but because the privi- 
lege of selecting out of both crops was not tendered to him. There 
is nothing in the evidence to induce the belief that the cotton was 
mot such, as he alleges a failure on the part of the appellees to 
deliver; and as that was a question proper to be ascertained by 
the verdict of a Jury, we see nothing in this record to justify us 
in reversing the judgment. 

Nor is it necessary here to enter into a discussion, as to the 
construction which should be given to the obligation upon which 
this suit was instituted, or the capacity of either defendant to dis- 
charge the debt by a tender out of his own crop alone. Such a 
discussion is not rendered necessary by the state of the pleadings 
im the District Court. It will be sufficient to add to what has al- 
ready been said, that, admitting as the Appellant contends that 
the obligation was several as to the persons only who might make 
the actual tender, but jotné as to the fund out of which the tender 
should be made, and that the Appellant was entitled to a tender of 
cotton of the best quality raised by both the Appellees, we should 
not still be justified in reversing this judgment ; for it does not ap- 
pear to have been satisfactorily shown to the Jury, that any other 
cotton was raised by them, other than that which was tendered to 
the Appellant; nor does it appear that if any other was raised by 
them, it was of a quality inferior to that which was tendered. Let 
the judgement of the Court below be affirmed with costs. 

[Opinion by Judge Wm. E. Jones, and concurred in. | 

Judge Morris says— 

‘¢ I dissent from both the points decided in this case.” 

Judge Ochiltree says— 

‘¢T concur in the result of this opinion of my brother Jones and 
generally in the reasoning:—there are some minor points in the 
case, on which I entertain opinions variant from those herein con- 
tained.” 
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No. X. 


H. H. Wintiams & Co. 
DS. ? Appeal from Galveston Co. 


Gait Bornen, Collector. 


The questions arising in this cause are novel in their character, 
involve interests of immense magnitude, and affect deeply the en- 
ergies and operations of the Government itself. We have expe- 
rienced considerable difficulty in forming an opinion, and have 
hesitated long in its expression. Owing to the intrinsic difficulties 
presented for our solution, to the shortness of the period elapsing 
since we have received the additional argument, to the enfeebled 
condition of the health of several of the Judges and other like cir- 
cumstances, we will be unable to deliver an opinion containing at 
length and in detail the reasoning in support of the conclusions to 
which we have arrived. In the meantime considerations of pub- 
lic interest, forcible in their character, urge us to state these con- 
clusions and generally some of the grounds on which they are 
based. 

We are of opinion then, that the Court below did not err in sus- 
taining the demurrer of the defendant. i 

The correctness of the judgment is founded on the constitution- 
ality of the act—“To regulate the collection of Impost duties” — 
approved July 23d, 1842. We have examined the provision of 
the act complained of by the Appellant, and do not regard it asin 
conflict with the Constitution. This opinion is founded on a due 
consideration of the various grants of power, by which Congress 
is authorized, ‘to levy and collect taxes and imposts, excise and 
tonnage duties ; to regulate commerce, coin money, and regulate 
the value thereof ;” and also on the general authority of Congress, 
“ to pass all laws which may be necessary and proper to carry in- 
to effect the express grants of power.” The statutory provision 
complained of does not, it seems to us, transcend the limits, which 
are proper for the exercise of the foregoing powers; and it is also 
sustained and supported, as being within the scope of the attri- 
butes of sovereignty, which is vested in this, as in other Indepen- 
dent Governments. 

For these and other reasons which will hereafter be set forth at 
length, we are of opinion that the judgment of the Court below 
should be sustained, and it is ordered and adjudged accordingly. 

[Opinion by Chief Justice Hemphill, and concurred in.] 


Judge William J. Jones dissenting. 


Td 
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No. XI. 


JOSEPH HARLAN 


VS. Appeal from Robertson Co. 
JOHN BAKER, use Joun WELCH. 


On the 12th day of June, 1838, Joseph Harlan executed his 
note to John West or bearer for $300, payable as soon as said 
West could make him a good and sufficient title to one-third of a 
league of land. The plaintiff in the Court below avers that West, 
oftentimes before the institution of the suit, offered to make Harlan 
the title stipulated in the bond; (produced on the trial in the Dis- 
trict Court and referred to in the note sued on;) but which the Ap- 
pellant refused to accept. The land certificates (described in the 
bond) were placed in the hands of Appellant for location, entry, 
and survey. 

The plaintiff below farther avers that Harlan, not only neglected 
and refused to perform his part of said agreement, in preparing the 
surveys of the land for patent, but wilfully abstained therefrom to 
avoid the payment of his note. 

The note sued on was assigned by the payee to John Baker on 
the 24th day of October, 1838. 

The defendant filed a general denial. 

The agreement of West and Harlan, produced on the trial be- 
low, contains mutual covenants. The former obligated himself 
for the consideration of $555 37, (of which the note in suit was 
part,) to make a good and sufficient title to the latter for one-third 
of a league of land, as soon as the patent could be obtained. Har- 
Jan was required in the bond to locate the land within the time of 
preference, given to first class of head-right claimants, unavoidable 
accidents excepted. 

John West, the payee of the note, was offered by the Appellee 
as a witness, under a full release from the plaintiff in interest of all 
responsibility, in consequence of his endorsement of the note. The 
defendant excepted to his testimony upon the ground of interest, 
which was overruled by the Court. 

It was proved that one of the certificates, No. 84, was deposi- 
ted in the office of the County Surveyor of Robertson County, and 
that under it the defendant had made a fractional survey on the 
10th day of January, 1841. 

The Jury found for the plaintiff the full amount claimed in his 
petition. 

The first ground of error, assigned by the Appellant, is the in- 
troduction of the original payee of the note, as a witness in the 
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Court below, without a full release from the plaintiff of record for 
costs, as well as principal of suit and all responsibility which 
might subsequently arise; and that the release executed is not a 
full and entire discharge of the disqualifying interest. 

The second cause of error assigned is, that the Court below did 
not instruct the Jury, that the obligation of the defendant to locate 
land related to one only of the certificates, mentioned in the agree- 
ment of West and Harlan. 

Upon the first ground of error, the general rule of law is, that 
the objection to the competency of the witness, on the score of in- 
terest or responsibility, is removed by an extinguishment of such 
interest or responsibility, through the means of a release executed 
by those, who would have a claim upon him. 

Another principle of law, equally well established, is, that evi- 
dence cannot be excluded, by refusing assent to a release tendered 
to a witness from the party who holds the right to discharge him 
from responsibility, if offered er the witness has delivered his 
‘testimony. 

A release of all the liabilities of the witness, arising from or con- 
nected with the principal cause of action, is a full release of all 
the interest, which the witness had or could possibly have, of a 
pecuniary character, or that would, under the law, exclude his tes- 
timony. Any interest, by way of desire to see the plaintiff suc- 
ceed, must go to his credibility, and not to his competency. 

The release in the case before us is, ** from all liabilities which 
_he (the witness) may be under to me (the plaintiff in interest,) in 
consequence of his assignment or endorsement upon a certain 
note (the note sued on,) given by Joseph Harlan on the 12th day 
of June, 1838, to John West, the witness ;” and goes on to set 
forth the amount of the note and the consideration for which it 
was given. This then is the release contemplated by the law, 
and it is a total discharge from all liability to pay the sum sued 
for (costs included) to the plaintiff in interest, under any possible 
contingency. 

Another objection taken by the appellant, as connected with 
the first error assigned, is that the release, if sufficiently compre- 
hensive in its terms, was not signed by the proper party to the 
suit. 

The language of the law is, that the release shall come from 
“the party who would have a claim upon the witness.” (1 
Starkie, 125.) This note is payable to John West, or bearer. 
Who then is the party in this case to set up a claim against the 
witness, if there had been a failure to recover against the appel- 
lant? The bearer, John Welch, surely. Then the bearer, John 


Welch, was the only proper person to execute the release. 


580. OPINIONS OF THE SUPREME COURT. 


We cannot travel beyond the record to determine, whether the 
second assignment of error, (that the Court failed to give the pro- 
per instructions to the Jury, explanatory of the evidence), can more 
avail the appellant, than the point already disposed of. 

We do not discover from the statement of facts sent up by the 
District Judge, that any special instructions were asked and re- 
fused upon the point made in the appellant’s brief. The record 
contains no charge upon the law of this case. We must then 
presume that the Judge gave the Jury all the instruction, as to the 
law, which he considered necessary; as no exceptions appear to 
have been taken at the trial. 

The instrument sued on and the agreement of the parties, in re- 
lation to the location, survey, and patent of the land, were matter 
of evidence before the Jury. The bond or agreement of the 
original parties was in itself sufficiently explanatory, to the or- 
dinary understanding, of the obligations of the appellant. The 
survey of the third of a league of land (to which the payee of the 
note bound himself to make the appellant a title) was, by the pro- 
visions of said agreement to be made with two land certificates. 
Nos. 84, and 85. ‘The latter not containing the 1481 acres which 
were to be conveyed, the deficiency was to be taken from the 
former certificate. Hence the necessity and propriety of evidence 
relating to certificate No. 84, which the appellant assigns as error. 

These were the facts gathered by the Jury from the papers sub- 
mitted to them, as we understand from the record; and if there 
were any ambiguity proper to be removed by the Judge, which 
was not done, it was the duty of the appellant’s counsel to have 
required a special charge of the Court upon the matter thus brought 
to its notice, which, if refused, might have been appealed from. 

Where the contrary is not made to appear from the record, the 
appellate Court will presume, that a full charge upon all the law 
of a case was given by the Judge of the District Court on the trial 
below. 

It is the duty of counsel, when the law of a case, in their 
opinion, is not fully defined to the Jury, to require of the Court, 
in writing, a special charge upon the point, or points; and if re- 
fused, to bring them up by way of exception or appeal. And if 
given and objected to by the opposite counsel, to be alike noted 
by him and brought up for revisal. 

Tt is then considered by the Court here, that there was no error 
in the proceedings of the Court below, and that the judgment be 
fully affirmed with costs. 

{Opinion by Judge Wm. J. Jones, and concurred in. | 
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No. XII. 
Tue Repusric or Texas 
VS. Appeal from Red River Co. 
A. SKIDMORE. 


Skidmore commenced his suit against the Republic in the Court 
below upon a certificate of head-right, for the recovery of one 
league and labor of land, which certificate had been rejected by 
the investigating Board of Land Commissioners. 

The petition contains the usual allegations in such cases, and 
upon issue joined he obtained a verdict and judgment in his favor, 
for the quantity of land claimed in his petition. To reverse which 
the Republic prayed an appeal, and assigns for error here, that 
the verdict is against the law of the case and the evidence ad- 
duced on the trial. 

The evidence certified to by the Judge below is as follows: 

‘¢ Skidmore came to Texas in February, A. D. 1836, and re- 
mained until June of the same year. He left, stating that he in- 
tended to return, and did so in April, 1839. Whilst here in °36, 
he performed all the duties incident to a good citizen. Upon his 
return, he laid claim to a selection of land made by him in 1836. 
When he left in ’36, he left with the intention, as stated by him- 
self, of going for his family; and upon his return be brought his 
wife and children with him. He also proved by two witnesses, 
that at the date of the Declaration of Independence he was a mar- 
ried man and the head of a family. 

The Republic upon cross examination proved by the same wit- 
nesses, that the family of Skidmore were at that date residents of 
the State of Alabama in the United States of North America.” 

In considering the question, whether the verdict of the Jury 
ought to be set aside as incompatible with the evidence and law 
of the case, we do not deem it necessary to go into all the refined 
and subtle distinctions as to domicil. It is sufficient to say, that 
in order to make a man a resident citizen within the meaning of 
the Constitution, he must have resided at the date of the Declara- 
tion of Independence within the Republic, with the intention (ani- 
mo manendi;) and that if he left it, he must have quitted the 
country animo revertendi. ‘Testing the appellee’s case by these 
principles, we think the foregoing statement of facts is too vague 
and loose to sustain his claim. 

There is no satisfactory evidence by two witnesses, as the law 
requires, that his residence was in this country at the date of the 
Declaration of Independence. The Record, it is true, states that 
Skidmore was here at that time; but it is silent as to how that 
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fact was proved. It also states, that he staid in the country a few 
months and performed all the duties incident to a good citizen.— 
What those duties were, we are not informed and are left to con- 
jecture. 

By his own shewing, he was not incumbered with a family; 
and it is certain, during his stay in the country, Texas expected 
every man to do his duty. There was nothing, so far as we are in- 
formed by the proof, to have prevented Skidmore from rendering 
military services during that eventful period. Had he performed 
such meritorious acts, it would have gone far to shew that Texas 
was indeed his adopted country, and that he was not a mere so- 
journer in the land. Nor can much reliance be placed on his 
loose and idle declarations, that he intended to return to Texas. 
Actions speak louder than words. Skidmore’s long absence from 
the country, and that absence being totally unaccounted for by the 
proof, together with the fact that his home, family, and property 
were in Alabama during all that time, lead us irresistibly to the 
a nelusion, that he had not at the date of the Declaration of Inde- 
pendence made this country his residence animo manendi; and 
that when he left it, he did not do so with the certain intention of 
returning. 

This Court has repeatedly determined, that it would not in or- 
dinary cases disturb the verdict of a Jury, unless it was manifestly 
against the evidence produced on the trial. But the appellee’s 
case is one of that class of cases in which a great national policy 
is to be effected and carried out; and in doing this, we must take 
especial care to construe the Constitution and laws, so that those, 
who receive the bounty and munificence of the Government, shall 
give us that increase of population contemplated by the law, 
within a reasonablé time, and the services of its citizens when 
needed in the hour of trouble and of danger. 

Skidmore came to the country, made a selection of land, staid 
but a few months, then returned to his home, family, and property 
in a foreign land, there remained with them for nearly three years, 
without accounting for his long absence. Under such circum- 
stances, to give him all the benefits of a head-right claimant of 
the first class would be a dangerous precedent, situated as our 
country is, and most disastrous in its consequences to its best in- 
terests and happiness. Persons, claiming to be emigrants, must 
understand that such equivocal conduct, as evinced in this in- 
stance, relative to their inhabilancy, intention of remaining and 
returning to the country, will not entitle them to the liberality of 
this Republic. 


But it is said, this decision conflicts with the decision made in 
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the case of “The Republic vs. Young.” In that case, it is true, 
the Court went a great way in sustaining Young’s claim. They 
gave the Constitution and laws the most benign and liberal con- 
struction they could possibly bear. We think however, there is a 
marked difference between the two cases. Young was here, with 
the intention of remaining in the country, as we thought, at the 
date of the Declaration of Independence, from the following cir- 
cumstances. He returned to Mississippi, where he had left his 
family without any fixed habitation; he had broken up his home 
previously to coming to this country; sold all of his real estate and 
so much of his personal property, as he could not conveniently 
bring with him to Texas; he returned to the country without 
delay; where he has remained ever since, subject to taxation and 
to do military duty. There is another clear distinction between 
the two cases. Young resided in this country from the date of 
the Declaration of Independence, until the passage of the Land 
Law in 1837, with the exception of his temporary absence to the 
State of Mississippi, with the view of bringing his family to 
Texas. This temporary absence, under the facts and circum- 
stances of his case, did not in our opinion preclude him from 
bringing himself within the provisions of the 12th and 17th sec- 
tions of that Law. The 12th section requires the applicant for 
land to prove, that he was actually a citizen at the date of the 
Declaration of Independence, and ‘has continued so up to the time 
of the passage of the Act. The 17th section provides, in all 
cases, that the claimant shall apply for his certificate of head- 
right in the County in which he, or she may reside at the date of 
the passage of the law; which was on the 14th of December, 
1837. At the date of this Act, Skidmore had no fixed residence 
in any County, within this Republic; neither could he comply 
with the requirements of the 12th section: for he did not return to 
Texas until April, 1839, long after the passage of the Act of 1837. 
From these considerations, he is clearly not entitled to the benefits 
of the Land Law of 1837. The travelling Board of Land Com- 
missioners therefore did right in rejecting his certificate for one 
League and Labor of land.—(See case of “Board of Land Com- 
missioners vs. Walling,” decided by this Court in 1843.) 

Upon the whole, to sustain the verdict and judgment in this 
case would be going, in our opinion, one step further than the 
Court went in the case of ** The Republic vs. Young,”—and this 
we do not feel inclined to do; especially, as some of the members 
of the Court were not entirely satisfied with the doctrines laid 
down in that case. It is therefore the opinion of a majority of 
the Court, that the verdict and judgiment of the Court below be 
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set aside, annulled and reversed, that the case be remanded, and 
a new trial awarded in the Court below, in order that the Appellee 
may show by additional proof, if he cam, whether he be entitled 
to the amount sued for, or a less quantity; that he be permitted 
to amend his petition to meet the circumstances of his ease, and 
that he pay the costs in this Court expended. 

[Opinion of Judge Baylor, and concurred in. ] 

Judge Morris says— 

‘¢ In concurring with the within opinion, I do not wish it un-e 
derstood that any opinion is expressed by me on the point which 
seems set forth in’ the reasoning; that it might be and is neces- 
sary, that a party should be actually presené in the country at the 
time of the passage of the Land Law of 1837.” 


No. XIIE 
NarHamen M. Rixer, Surviving 
Partner of ABRAM RIKER dec’d. | Two Cases. 
VS. Appeal from Red River Co. 


J. P. Freeman & Co. 


These cases come up by appeal from the District Court of Red 
River County, and present the following facts: A. Riker & Co. 
drew a bill of Exchange on the 20th day of September, 1836, im 
New Orleans, payable twelve months after date, on John H. Gra- 
ham, (which was accepted by him,) in favor of J. P. Freeman & 
Co. for the sum of $272 22: also one other Bill of Exchange, 
drawn by the said A. Riker & Co. om the 20th March, 1837, im 
New Orleans, payable twelve months thereafter, on John H. Gra- 
ham, (which was accepted by him,) in favor of J. P. Freeman & 
Co. for the sum of $539 11. Upon these Bills of Exchange, two 
suits were instituted by the Appellees in the District Court of Red 
River County against the Appellant. 

Upon the trial in the Court below, the defendant filed his de- 
murrer to the petition of the plaintiffs, which was overruled. One 
ground of demurrer, inter alia, was the want of the averment of 
notice of non-payment, prior to the institution of suits by the 
holders. 

In the examination of the authorities upon this important branch 
of commercial law by which these cases are to be determined, 
we find it well settled, that im order to entitle the holders to a suit 
against the drawers, they must shew a demand of the drawee and 
reasonable notice of default of payment: and to enable the holders 
to prove notice of demand and failure to pay, the allegations must 
be plainly and distinctly set forth in their petition. 
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Ft is unnecessary for the Court, in these cases, to go into the 
investigation of what may be considered reasonable notice: as no 
notice appears to have been alleged by the plaintiffs or attempted 
to be proven. 

The isolated question is then presented; Could the plaintiffs in 
the Court below recover upon the bills sued on, in’the absence of 
the allegations of demand and notice of non-payment, duly sup- 
ported by proof? We think not. 

There is no portion of the Law, relating to negotiable paper, 
which has been more fully discussed and clearly defined, than that 
fixing the responsibility of drawers and endorsers, and the circum- 
stances either positive or negative, which release them. Why is 
notice of non-payment in these cases considered necessary? Let 
the authorities answer. 

In 3d Kent, 104, it is said, that the object of notice is to afford 
an opportunity to the dasar and endorsers to obtain security 
from those persons, to whom they are entitled to resort for in- 
demnity. In 14th Martin, 541, it is decided by the Supreme 
Court of Louisiana, to be obligatory upon the holder of a bill to 
present it and give notice of its dishonor, to entitle him to sue the 
drawer. In Bayley on Bills, 286, the doctrine of notice is thus 
broadly laid down: “that the drawer of a bill and every endorser 
is, prima facie, entitled to bring an action on paying it, and there- 
fore can insist on a want of notice.” 

There are some excepted cases, in which notice is not necese 
sary, as where payment is refused for want of funds. But if the 
plaintiffs rely on proof of the want of funds in the hands of the 
drawee to excuse notice, it is equally necessary that their petition 
should contain that averment. 

We may then regard it as settled, that to enable the holder to 
recover against the drawer of a Bill of Exchange, he must aver in 
his petition and prove upon the trial presentation for payment and 
notice of dishonor, or the want of funds in the hands of the drawee, 
to excuse him therefrom; otherwise he must fail in his action. 

It may be proper here to remark, that the right of action against 
the drawer accrued to the holders before the passage of the Act of 
Congress, approved January 25th, 1840, which dispenses with 
protest and notice. 

The plaintiffs in the Court below not having set forth in their 
petitions that notice of non-payment had been given to the drawer, 
nor averred a want of funds in the hands of the drawee to excuse 
such notice; and the defendant having demurred to plaintiffs pe- 
tition for ihe want of the necessary allegations, and the demurrer 
having been improperly overruled ; it is considered by this Court, 

14 
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that the demurrer be sustained and the judgment of the District 
Court annulled and reversed: and that the cases be sent back, 
with directions to the District Court to allow the plaintifis to 
amend and proced to trial upon the merits of their cause. 
[Opinion by Judge Wm. J. Jones, and concurred in. | 


No. XIV. 
HAMILTON 
VS. Appeal from Red River County. 
BLACK, Adma. 


Jacob Black, who died pending this action and whose adminis- 
tratrix is now in Court, filed his petition in the District Court of 
Red River County, alleging indebtedness on the part of one Ham- 
ilton to him in the sum of $3500, on a promissory note or writ- 
ing-obligatory bearing date the first day of January, 1835, and 
payable twelve months after date; filing his note and praying that 
it be made a part of the petition. His petition was filed on the 
24th of March, 1840, and at the September Term, 1840, process 
having been served, the Defendant, Hamilton, appeared and filed 
an answer in the nature of a demurrer, or with special exceptions, 
in which he prayed the judgment of the Court. The cause was 
continued by Defendant, and on the 4th day of April, 1842, 
came on for hearing on the petition and answer. The demurrer, 
or exceptions were overruled by the Judge and final judgment 
rendered for the debt and interest. From this judgment, an 
appeal is prayed to this Court. 

The points relied on by the counsel for the appellant, as grounds 
of error in the proceedings and judgment in the Court below, are: 

l. That the petition is insufficient, in not specifying the term at 
which it was filed. 

2. That the instrument in writing declared on by plaintiff below 
is styled a “‘prommissory note, or writing-obligatory,”” when he 
should have declared upon the one, or the other. 

3. That the note or instrument in writing was not on file, as 
alleged; nor was a copy of it ever served upon the defendant, as 
a part of the plaintiff’s petition. 

4, That the judgment of the Court on the defendant’s answer 
should have been ‘‘respondeat¢ ouster,” and not final. 

The first ground of demurrer or exception was abandoned by 
counsel in argument and need not therefore be considered by the 
Court. It will be proper to examine the 2d and 3d grounds in 
connection. ‘The object of our statutes on the subject of pleading 
is to simplify, as much as possible, that branch of the proceedings 
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in Courts, which, by the ingenuity and learning of both Common 
and Civil Law lawyers and Judges, had become so refined in its 
subtleties, as to substitute in many instances the shadow for the 
substance. 

Our statute (vide T. L. 1836, p. 201, sec. 8,) requires, at the 
hands of a petitioner to a Court of justice, only a statement of the 
names of the parties, plaintiff and defendant; a full and fair ex- 
position of his cause of action, and finally the relief which he 
asks. Applying this statute to the case under consideration, we 
‘cannot see that the plaintif below has failed to comply with its 
reguisitions- either in spirit or in letter. The date of the ‘note, or 
writing-oblipatory” as it is called in the petition, the time of pay- 
ment and amount due, are specially set forth, and amply sufficient 
to notify the defendant of what he was called on to defend; and 
we entertain no doubt that under the allegations there made, the 
note or writing could have been given and would have been ad- 
mitted as evidence, even without its being made an exhibit in the 
ease and a part and portion of the petition. The exception made 
as to its not being on file asa part of the petition, nor served 
upon the defendant, is clearly matter in abatement, and should 
have been pleaded as such; and the statute (T. L. vol. dv. sec. 9, 
p. 89,) specially provides, that all pleas in abatement shall be 
under oath or affidavit, which oath or affidavit to said plea ) no- 
where appears on the record. 

The joinder in demurrer only admits those points which are pro- 
perly pleadable in demurrer; and this, being matter in abatement 
and not of demurrer, cannot therefore upon such joinder be deem- 
ed as admitted. 

The note, then, seems to have been made a part of the petition. 
A copy of it appears in the record; the Clerk below certifies that 
he issued a true copy of the petition to the Sheriff. The Sheriff 
returns it duly executed on the Defendant. None of these facts 
are putiin issue by plea properly substantiated, and the Court is 
bound therefore to presume that the note was a part of the peti- 
tion ; and this being ascertained, there ne longer exists the slight- 
est: ston for the difficulty suggested by the second exception. 

As to the 4th point: It is undoubtedly true, that on mere dila- 
tory pleas the usual judgment of the Court in overruling them is, 
“< respondéat ouster.” But the point for consideration is, whether 
under our Law and. practice the Court below had: the power and 
right-to- give final judgment on the pleadings, as they then stood? 
At the first, or appearance term, after the service of the petition, 
the defendant filed his answer, thereby saving the necessity and 
superseding the right of the plaintiff to take his judgment nisi, by 
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default, under the statute. At that term the cause was continued: 
by defendant. We lose sight of the case for two years. In Sep- 
tember, 1842, it was called for trial, and the Judge properly des 
cided that the answer was bad. Was the defendant not then in 
default? And should the plaintiff be forced to his rule to plead 
against him, thereby ensuring the farther delay of three days, and 
in all probability a term, before an answer to the merits could be 
compelled, or final judgment by default, on failure therein, be ta- 
ken? We think not; but consider that he was, under the sta- 
tute, în default, (vol. 4, pe 88;) and that the Judge by the law had 
the right and power to give final judgment in the case. It does 
not appear from the record, that the defendant ever asked leave of 
the Court to plead over to the merits, or that that leave was re- 
fused by the Court. He seems to have entrenched himself behind 
legal objections which the Court below and the Court here deem 
untenable, and he must abide the result. 

It is therefore considered by the Court that there was no error 
in the judgment of the District Court, and that the same be in all 
things affirmed. 

[Opinion by Judge Morris, and concurred in.] 


No. XV. 
Ent LANGFORD | 
US. t Appeal from Red River Co. 
THE REPUBLIC. 

The Appellant brought his action to obtain a certificate for a 
League and Labor of Land; and in the special verdict of the Jury, 
it was found that he had obtained a certificate for a League and 
Labor from the proper Board of Commissioners, and that the same 
had been rejected by the Investigating Board. That the said 
Langford had lived on the Attoyac in the now county of Nacog- 
doches in the years 1826 and 1827—and there had a family (a 
wife and children) together with some five or six negroes. 

It was also proven that the said Langford, in the year 1833, 
was living in the now county of Red River, where he has ever 
since resided, but not with the family he had on the Attoyac. He 
lived with another woman named Eleanor Langford, who has ob- 
tained in her own name from the proper authorities-a certificate for 
a League and Labor of Land; which said woman, the said Lang- 
ford disclaimed as his wife. It was also proven that Mary Lang- 
ford—the same name of the wife with whom the said Langford 
lived in 1826, or °27, under the Colonization Law of the 24th 
March, 1825—obtained from the proper authorities a grant for one 
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League of Land, and that the said grant was obtained by the said 
Mary Langford in the now County of Nacogdoches, where the said 
E. Langford lived in 1826, *27. 

The plaintiff also offered in Court a conveyance marked (A) and 
filed of record in the case; by which he released and conveyed to 
the Government any and all grant or grants of land issued to him, 
or his wife, Mary Langford, undef the Colonization Laws of the 
State of Coahuila and Texas. These facts being submitted to the 
Court, judgment was rendered in favor of the Republic. 

In whatever light the facts of this case are considered, we dis- 
cover no error in the judgment of the Court below. The plaintiff 
has effectually stripped himself of the qualifications essential to the 
success of his claim. His pretensions, as the head of Mary Lang- 
ford’s family, are unsubstantial; as that family has already re- 
ceived the quantum of land to which it was entitled under the 
Colonization Laws, and cannot now be foisted into the plaintiff’s 
service, to enable him to subtract a further portion of the public 
domain. 

The attempt of the plaintiff, to re-convey all lands received by 
him or his wife from the Government, imparts no additional merit 
to his present application. His wife had no knowledge of the act, 
and so far as it would operate fraudulently to her prejudice, it 
would doubtless be regarded nugatory. Had he been entitled 
by law to any interest in the lands granted to Mary Langford,— 
which under the circumstances might be doubted,—his release 
thereof, to the Government, would have been a gratuitous exer- 
cise of liberality, without merit and certainly without a corres- 
ponding reward. ‘The Law makes no provision for releases of 
this description; and the judicial tribunals of the country are 
not authorized to award compensation for charities, and forcibly, 
for illegal purposes, obtruded upon the Government. 

If the instrument can have any legal operation, it can affect 
only the interest which the plaintiff may claim, or pretend to claim, 
in the lands granted to his wife, as the head of the family. If his 
doubtful right in the said lands has been diminished, he has been 
estopped by his own act from urging the same. His case presents 
no such circumstances, as to entitle him either to sympathy or 
relief. The questions, in relation to the relative rights of the 
plaintiff and his wife, cannot be decided until they are properly 
brought before the Court, and they will be passed without further 
remark. 

The plaintiff cannot claim as a single man, because though de- 
graded from the dignity and deprived of the rights of the head of 
the family by the former authorities, he has not been divorced 
from the matrimonial bonds. 
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No argument arises in favor of the plaintiff from his- cohabita- 
tion with a woman whom he repudiates as a wife; and even if 
she were his spouse, his application could not succeed, as she has 
already obtained a League of Land from the Government. 

We are of opinion therefore that the judgment of the Court 
should be affirmed, and itis hereby ordered, adjudged and decreed 
accordingly, and that the appellant pay all costs of suit. 

[Opinion by Chief Justice Hemphill, and concurred in. | 


No. XVI. 
L. W. Tinnin 
US. Appeal from Lamar Co. 
JAS. WEATHERFORD. 


This was a suit instituted in the District Court of Lamar Coun- 
ty, by the appellee against the appellant upon a promissory note, 
payable to James Weatherford or order, one day after date, for 
the sum of $318. Said note was assigned by Weatherford to 
Wm. Lloyd and by him to Erwin Matthews. 

The answer of the defendant alleges, “that the legal, as well 
as equitable interest in said note, is not and was not, at the time 
of the commencement of this suit, in the plaintiff, Weatherford ; 
but is in one of the endorsees thereof, or some person holding 
under them, or one of them;”’ and for further answer sets up “a 
total failure of consideration.” 

It appears from the statement of facts, that the counsel of the 
plaintiff below, in open Court, before the trial of the cause, erased 
the endorsements on the back of the note sued upon, against the 
expressed protestation of the defendant’s attorney; and that the 
Court, notwithstanding the objection, permitted the erasure. 

As this action was instituted since the introduction of the 
Common Law, and a part of the answer seeks to abate the action, 
we must be governed by the rules of pleading known to that 
system and the acts of Congress of force in this Republic. The 
Court here deems it unnecessary to examine into any other cause 
of error, assigned by the appellant, than the right of the appellee 
to prosecute this suit in his own name and the issue made there- 
upon by the pleadings. ‘The case is, per force, disposed of upon 
that single point, being the first presented for the consideration of 
this Court. 

The denial of the right of the plaintiff to sue in his own name 
should have been taken advantage of by plea in abatement, sup- 
ported by oath, or affirmation: For the reason that this plea does 
not put in issue the merits of the cause, but tends-only to produce 
delay. 
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The doctrine is clearly established in Is¢ Chitty, 481, when- 
ever the subject-matter of the plea, or defence is, that the plain- 
tiff cannot maintain any suit, at any time, in respect of the sup- 
posed cause of action, such matter must be pleaded in bar; but 
that which merely defeats the present proceeding, and does not 
show that the plaintiff-is forever concluded, should be pleaded in 
abatement.” “A leading distinction between a plea in abatement 
and a plea in bar is, that the former must not only point out the 
plaintiff’s error, but must show him how it may be corrected; so 
as to avoid the same mistake, in another suit, for the same cause 
of action” —Ist Chity, 481. ‘y plea in bar, unlike a plea in 
abatement, offers matter which is a conclusive answer, or defence, 
to the action upon the merits.” —1 Chitty, 556. 

The distinctions between pleas in abatement and those in bar 
are somewhat subile and refined in their practical application, 
though in. the case before us, the distinction seems to be clear 
enough to have enabled the defendant to file the proper plea, 
which would put in issue the disability of the plaintiff to sue.— 
That may be done by plea in abatement, under oath or affirmation, 
as we have before mentioned. How does the case at bar agree 
with the principle here defined? Was the plea of the defendant 
merely intended to delay the plaintiff; or would the appellee here 
be forever precluded, (as in pleas of bar,) by the decision of the 
Court below that he had no right to maintain his present action ? 
Clearly not! Without undertaking to determine, whether it was 
lawful in the plaintiff or his attorney to erase the endorsements, in 
order to maintain the present action in his own name, (which is 
beside the question now under consideration,) it may readily be 
perceived that, had the defendant’s plea in abatement been duly 
supported by oath or afhrmation and judgment rendered for him 
by the Court, the plaintiff could have procured a re-assignment of 
the note to him, and have renewed the suit in his own name.— 
Not so, if the plea was one in bar. 

It may be proper to examine, how far the pleadings before us 
furnish intrinsic evidence, that the plea to the disability of the 
plaintiff, here set up, was intended to produce delay, and thus to 
bring it within the definition of a plea in abatement, as laid down 
by the authorities. 

The answer to the merits sets forth a failure of consideration of 
the note upon which suit is instituted. The original obligee of 
the note is the plaintiff in the present action, and the most proper 
person, against whom to have established such a defence, if at all 
meritorious. The door was thus thrown open for the full investi- 
gation of the case, and we must infer that the defendant failed to 
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establish his defence upon the merits, as the Jury found for the 
plaintiff. How then is the defendant to be benefitted, by shew- 
ing that the legal or equitable interest is in a third party ? 

Uponthe answer to the plaintiffs petition by the defendant, that 
the consideration of the note had failed, the plaintiff would not be 
permitted to rejoin that the real interest was in another, and that 
he was merely the nominal plaintiff. The defence of the defen- 
dant, if just, could avail against the present plaintiff, as well as 
against the last endorsee. 

As we have settled that so much of the answer, as relates to 
the disability of the plaintiff to sue in his own name, is a plea in 
abatement, this case is disposed of by the 9th section of the “act 
to regulate the proceedings in civil suits,” approved February 5th, 
1840; which enacts, that ‘no plea in abatement shall be admit- 
ted, or received, unless the party offering the same shall prove the 
truth thereof by oath or affirmation, as the case may be.” The 
plea offered by the defendant was neither sworn to, nor affirmed, 
as the Statute requires. It is therefore considered that the judg- 
ment of the Court below be in all things affirmed. 

[Opinion by Judge Wm. J. Jones, and concurred in. ] 

Judges Morris and Ochiltree say : 

“I concur in the result of this opinion.” 


No. XVII. 
Tuos. C. Doss 


VS. Appeal from Lamar County. 
JNO. Re CRADOCK. 


This case comes up from the District Court of Lamar County, 
unaccompanied with any statement of facts, or Bill of Exceptions. 
On an examination of the Record, we can discover no error what- 
soever in the judgment of the Court below. We therefore are of 
opinion that the same be in all things affirmed. 

[Opinion by Judge Ochiltree, and concurred in. | 


No. XVIII. 
P. W. HERBERT 
DS. Appeal from Travis County. 
Tuomas A. Moors. 


This case comes up upon a judgment rendered, pro forma, for 
the Appellee in the Court below. 

The facts are in substance as follows :—That on the night of 
the 27th May, 1842, certain horses and mules were stolen from 
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the plantation and possession of the Appellant, in the County of 
Bastrop; and among them a mule, which is the subject of con- 
troversy. Qn the 30th May, of the same year, two days there- 
after, the mule was found in the possession of some Indians by 
the Appellee and others, (on a hunting excursion), about nine 
miles from the settlement on Brushy and thirty miles from Austin. 
They were all retaken after a skirmish, in which the Appellee lost 
his horse. l 

It was admitted that the property belonged to the Appellant at 
the time it was stolen, and that he demanded it of the Appellee 
soon after its re-capture from the Indians; but the restoration was 
refused upon the alleged ground, that the taking and possession 
by the Indians, for more than twenty-four hours, divested the 
right and ownership of the Appellant, and that the re-capture 
vested the property of the mule in the re-captors, of whom the 
Appellee was one. 

The right, preferred by the Appellee to the property in question, 
was based upon that principle of the law of nations, known as the 
rule of post-liminy; which is defined to be the law under which 
property, if taken by an enemy in time of war, is restored to its 
former state, upon coming again under the power of the nation 
to which it formerly belonged. This principle was recognized 
among civilized nations, as essentially contributing to mitigate 
the calamities of war. 

It appears, however, that moveable property was not entitled 
by the strict rules of international law, to the full benefit of post- 
liminy, unless retaken from the enemy soon after re-capture; and 
the time, necessary to vest an absolute title in the captors and to 
divest that of the original owner, has been fixed at twenty-four 
hours. In some governments, the municipal Laws have relaxed 
the rigor of this rule of limitation against the restoration of the 
property of the original owner, in case of re-capture by their own 
citizens or subjects. There was no municipal regulation with us, 
which applied in this case. 

We do not consider it necessary to do more, than state the 
principle here set up by the Appellee; as in the very threshold, a 
grave and important question is presented to us. We are first 
called upon to decide, whether our Courts of Justice will apply 
the doctrines of international law, to cases growing out of the 
predatory disturbances and desultory inroads made upon our fron- 
tier inhabitants, by the savage and wandering tribes of Indians 
within the limits of the Republic? If they cannot be so applied, 
a farther enquiry into the laws of post-liminy will be unnecessary. 
It is barely questionable, (if they can be so applied), whether from 
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the state of facts presented by the record in this case, the Appellee 
could sustain his claim to the property in question. ‘The rights 
of post-liminy do not attach in time of peace; and it is not al- 
leged, or shewn, that hostilities with these Indians were actually 
and continuously existing. Occasional border skirmishes cannot 
be regarded as a resula conducted war. 

But if the present action could be safely disposed of on the 
ground just presented, it is still desirable that this question should 
be examined and settled upon the broad principle; whether, ifa , 
state of war really existed, the same conventional rules of inter- 
national justice, which apply to civilized nations, shall be extended 
by our Courts of Judicature to wandering savages, who have no 
fixed inhabitancy, nor defined territorial limits. It is not contro-. 
verted in the books, that the law of pos¢-liminy can only be ap- 
plied to cases growing out of wars between nations. From the 
same authority, we are justified in saying that no community can 
be termed a nation, which is not able to enforce its sovereign 
rights within some fixed territory—which is not independent of 
all other nations—which cannot lay claim to, nor exercise equal 
political rights with its neighbors or allies—and which does not 
profess to conform to all the obligations, universal in their sanc- 
tion, imposed by the law of nations. 

We will examine how far these various attributes of sovereignty 
belong to the Tribes of Indians in this Republic, and more espe- 
cially those, from whom the property in dispute was re-captured. 
They do not claim any territory as their fixed abode, nor attempt 
to enforce a sovereign authority over it. With one exception, 
assumed by some to have been made in favor of the Cherokees 
and their associates, by the Mexican Government, we know of no 
lands, to which the Indians ever set up an absolute, indefeasible 
title within the limits of the Republic, as defined by the Act of 
December 19th, 18386. No such title is claimed for the Indian 
tribes, from whom the re-capture of the property in dispute was 
made. 

No territorial limits were ever assigned by the Mexican Govern- 
ment to the various tribes of Indians in Texas; and if we look to 
the Treaty of 1832, between Mexico and the United States, we 
will find that the former Republic then designated them as ‘‘Indi- 
an Tribes,” and not ‘Indian Nations.”? In conformity with the 
views of the parent government, the Congress of Coahuila and 
Texas, in the 19th Art. of the Colonization Law of 1825, have 
enacted, “that the Indians of all the wandering Tribes within the 
limits of the state, who may wish to establish themselves in any 
of the settlements, after declaring themselves in favor of the in- 
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stitutions and religion of the Government, shall be admitted as 
settlers.”? If we look farther on, we will find, that by our Con- 
stitution and Laws, the Indians have been reduced to a level with 
free negroes and mulattoes. 

The Indian Tribes of Texas cannot be regarded as independ- 
ent of other nations, since they are under the control of this gov- 
ernment; and their territorial limits may be extended or reduced, 
as to the Congress may seem best. Nor has their Independence 
or Sovereignty been admitted by our sister Republic of the North. 
All the States of the Union, where Indians were residing, have 
held them in strict obedience to the laws, so far as public policy 
required. Chief Justice Marshall, in delivering his opinion in thé 
Supreme Court of the United States, on the final decision of the 
controversy between the Cherokee Nation and the State of Geor- 
gia, places them, with reference to the General Government, in 
the same relation as that of the ward to his guardian; and after 
reciting the fact, that those Indians occupied a territory to which 
the government of the United States asserted a title, decided, that 
“whilst they so resided within the limits of that government, they 
were in a state of pupilage :”’—-And in continuation, “that they 
looked to the government for protection, and relied upon its kind- 
mess and power”? ‘The Indian Tribes on our frontier stand ne- 
cessarily in the same relation to this government; and although 
there may be occasional resistance, they are still subject to be 
controlled by the government. Their domestic dependence is no 
more discarded by a revolt against the authorities of the nation, 
than the rights of the master are weakened or impaired by the 
open disobedience of the slave. The shackles of the one are not 
removed by opposition to the master, nor are the rights of the 
other enlarged by resistance to the government. ‘They are still 
in a state of pupiage ; and however fierce and sanguinary may 
be the opposition of the “‘ wards,” they must ultimately be brought, 
“to submit to the power and rely upon the kindness” of the Guar- 
dian.” 

But were the entire independence of the Indian Tribes of Tex- 
as established beyond dispute, the conventional rules of the laws 
of Nations could not still be applied to them. They are beyond 
the pale of civilization and cannot be controlled in their conduct 
by conventional rules. As, for example, we find in Grotius (and 
copied by other writers upon this subject,) that upon a re-capture 
from Pirates, the property is restored to, the original owner and 
does not, like a capture from an enemy in solemn war, change 
the title, or divest the first proprietor of his right; nor does it re- 
quire the application of the doctrine of post-liminy to restore it. 
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Shall we apply these rules to Pirates on land, or Indian robbers ¢ 
Or will it be contended that the Indians rank higher than the Pi- 
rates of the sea, or that they have ever conformed to those obli- 
gations of universal sanction, imposed by the law of nations ?— 
Pirates subsist by robbery! And how do these Indian Tribes, 
the Wacoes and Comanches, live? And in what manner do 
they redress their supposed grievances? ‘They are equally rob- 
bers with the Pirates; and to avenge their imaginary wrongs, they 
have uniformly had recourse to rapine and bloodshed. Shall we 
then dignify them with the proud title of nationality; with whom 
we would be willing, if practicable, to cultivate the same relations 
of amity and intercourse as with England, France, or the United 
States? Let us examine for one moment, how mischievous this 
rule would be in its practical operation. . 

The rule of decision once established, that twenty-four hours’ 
possession by the robber would vest such a title in the re-captor 
that the original owner could not claim his property, and it would 
be to him a perpetual bar; as a re-capture in that time, without 
miraculous intervention, could rarely ever take place; and all in- 
ducement for the despoiled owner to join in pursuit of the plun- 
derers would be thus effectually withdrawn. 

We cannot acknowledge that the law of post-liminy can be as 
readily applied to Indians as to civilized Governments, without 
enforcing against our border population a most dangerous and 
unjust policy. These savages are regular depredators upon their 
property. The history of the bloody forays between them and our 
own citizens is recent and fresh in every mind, and the fact is 
referred to here, simply to illustrate the danger of the application 
of these conventional rules of nations, to property taken in the 
hour of midnight, by savage plunderers having no territorial 
limits, claiming no right of sovereignty‘ over the soil, and living 
without any known form of Government; whilst they set at defi- 
ance all the obligations held sacred and inviolable by civilized 
nations. 

If re-captors of property, from the grasp of the Indian robber, 
were entitled to the full benefit of post-liminy, with its rigid and 
unqualified rule of limitation against the rights of the original 
owner, we should indirectly hold out inducements to the commis- 
sion of the offences, against which the laws should provide -a 
penalty. The depraved and discontented ofall classes and nations 
would thus have a premium held out to them to encourage Indian 
robberies. If the property be stolen and removed one day’s 
journey beyond the frontier, the ally of the Indians may there meet 
them, take possession of his share of the spoils, and claim to be a 
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re-captor, entitled to the benefit of the law of post-liminy, What 
evidence could be furnished, to show the conspiracy between the 
plunderers and the re-captor? In this way, the Courts of Justice 
might often be invoked, ignorant of the fraud, to legalize the most 
daring and systematic game of plunder. 

We cannot therefore regard the present case in any other light 
than a robbery, coming strictly within the rules of the municipal 
Law, and which entitles the owner of stolen property, upon the 
establishment of his title according to the mode there pointed out, 
to be restored to his original rights. 

We are of opinion, that it was error in the District Court to 
have entered up judgment for the defendant, and that the same 
should be reversed with costs. 

{Opinion by Judge Wm. J. Jones, and concurred in. | 

Judge Morris says : 

& I concur in the result.” 


No. XIX. 
A. B. SHELBY Appeal from Arbitration of the 
US. Hon. A. Hutchinson, Judge of 
Tuos. JOHNSON. the Fourth Judicial District. 


- A controversy having arisen between the parties in this cause, 
in relation to the right to hold and exercise the office of Judge of 
the First Judicial District, they mutually, and in writing, agreed 
to submit their conflicting pretensions to the arbitrament and de- 
cision of the Hon. A. Hutchinson, Judge of the Fourth Judicial 
District, subject however to appeal to the Supreme Court of the 
Republic, for final adjudication. 

At the trial in the Court below, the following facts were admit- 
ted, viz: That presently after the organization of the Republic 
by a joint vote of both Houses of Congress, Shelby Cozine was 
elected Judge of the first Judicial District, and was qualified as 
such for the term of four years, expiring in November, or Decem- 
ber, 1840. That prior to November 29th, 1839, the said Cozine 
died; and that on that day the claimant, Shelby, was, by a Joint 
Resolution preceding and a Joint vote following, of both Houses 
of Congress, elected Judge of that District, to fill the unexpired 
term of the said Cozine; was commissioned on the same day to 
fill that unexpired term: that he presently afterwards was qualified 
and proceeded. to discharge and had ever since, (except as inter- 
rupted by the claim of the other claimant,) discharged the duties 
and functions of the office; and claimed to hold and exercise the 
said Franchise for the full term of four years, from and after the 
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said 29th November, 1839: That in the month of January, 1841, 
the claimant, Johnson, by a like Resolution and vote of both 
Houses of Congress, was elected to hold the same office for four 
years: that he was presently afterwards commissioned and quali- 
fied, and attempted to exert the functions and duties of the said 
office and still claimed so to do, but had been and was still op- 
posed by the claim of the said Shelby. The controversy was de- 
cided at the Spring Term, 1841, of the District. Court for Gonzales 
County, in favor of the claim ofthe said Thomas Johnson, and the 
appellant was allowed his appeal without bond or citation. 

The claimant, Shelby, having been elected and commissioned 
to hold his office for about one year, it is urged, that as well by 
the conditions attached to the action of the Electoral Body, as by 
his own conduct, he was precluded from holding the judicial Fran- 
chise for a more extended period. 

As the tenure of this office is prescribed by the Constitution, 
that Instrument must furnish the rules by which the action, both 
of the Appellant and of the Legislative authority, must be regula- 
ted. On its broad foundations rest alike the rights of individuals, 
and the powers of Government itself and of all its departments. 
Its authority is paramount, and the acts of individuals and of the 
Government are equally subjected to its control. Its maxims or 
principles cannot be violated, without endangering the safety of 
our Institutions; nor can any one of the separate bodies, in which 
power is deposited by this organic Law, encroach on the rights, 
franchises, or privileges of another, without hazarding the exis- 
tence of the distinctive features and most valued characteristics of 
our Republican form of Government. ‘This Tribunal, in its proper 
sphere, is vested with the extraordinary power of testing, not only 
the acts of individuals, but of the highest authorities, by this un- 
changing criterion; and, where the default is obvious, we can 
make no discrimination.in our judgment, between the aberrations 
of private persons and of the most powerful branches of the Gov- 
ernment. 

Let us proceed then to examine the action of Congress in the 
matter now before us, by the provisions of this fundamental rule. 
In Article 4th, sec. Ist, it is laid down, that—* the Judges of the 
Supreme and Inferior Courts shall hold their office for four years ; 
be eligible to re-election, &c.” This is the only reference which 
in express terms is made to the tenure of the Judicial office, nor 
are there other expressions or terms used, which by implication, 
or construction, can modify the-plain and certain intendment of 
the foregoing declaration. The text of the Constitution on this 
subject is so clear and perspicuous, that it cannot be elucidated by 
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argument. Would any one contend, that Congress could extend 
the tenure of the office beyond the period of four years? And do 
not the terms of the above limitation of power, equally by the sim- 
plest rules of construction, prohibit its abridgment to a more lim- 
ited term? The inhibition could not have been, in our opinion, 
more strong, if the Congress had, in express terms, been forbidden 
to appoint ‘the Judges for a i trme than four years. The te- 
nure of the office being thus precisely limited and defined by the 

Constitution, the Legislative Body, deriving its authority from the 
- same source, could not in the appointment of incumbents attach 
other and variant terms and conditions, by which to affect the 
same. 

If it be within the competency of Congress to modify the terms 
on which the franchise should be holden, their authority cannot re- 
sult from any constitutional grant, but from some imaginary power 
of discretion; which, as it is restrained by no known limits, easily 
leads to the wildest excesses, and might subject the Judicial De- 
partment to the caprice of perhaps a reckless majority. When the 
exercise of power is limited only by the discretion of the incum- 
bent, it becomes arbitrary, and the most valued rights are no lon- 
ger secure. If the will of majorities be unrestricted, they could 
not be prevented, when maddened by passion, or perhace worse 
motives, (and the records of history furnish many similar examples 
of misrule,) from declaring vacancies, at any time, in the offices of 
other departments of the Government, and filling them for a year, 
a few months, or days, with the apt instruments and supporters of 
usurpation and tyranny. Our safety depends upon an observance 
of the Constitution and a compliance with the letter and spirit of 
its requisitions. 

Nor is any argument deducible from the fact, that Judge Co- 
zine departed this life before the expiration of four years from the 
date of his election. When the incumbent is removed by death, 
the office becomes vacant and returns to the appointing power. It 
cannot either in reason or in the nature of things be connected 
with or affected by the deceased; unless the creative law carries 
out a definite and precise period for the beginning and termina- 
tion of the term of the said office; whether the same has been 
holden by one or more incumbents, in the intervening space. 
There is nothing in the terms used, to justify the construction that 
the tenure of the Judicial office was such a carried-out, fixed term > 
or that on the death, or removal of an incumbent, the next ap- 
pointee should occupy his place and complete the portion of time 
for which he could have enjoyed the office, had his death or remo- 
val not occurred. 
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The language of the instrument forbids such a construction. 
It is equally opposed by public policy. The advantages of an 
Independent Judiciary are acknowledged and attempted to be se- 
cured by all wise communities. These, to some limited extent, 
are obtained by conferring the office for a period of four years.— 
Where the appointment endures but for a year, a few months, or 
even days, the firmness of the judicial magistrate receives no sup- 
port, under such circumstances, from the tenure of his office; but 
on the contrary, it tends to enfeeble the inherent independence of 
his character. 

The declarations of the Constitution being explicit on the sub- 
ject, and the same not being repugnant to any other provisions of 
that instrument, nor changed, nor modified by any justifiable rules 
of implication or construction, the conclusion is inevitable, that 
the incumbent of the office of District Judge is entitled to hold and 
exercise the same for the full period of four years. 

Nor is the argument valid, that the claimant, Shelby, having 
accepted the office under the circumstances of his election, was 
bound to vacate the same at the expiration of the time pointed 
out in the proceedings of Congress. The length of time, for 
which the office should be holden, depended neither upon the 
Congress, nor the claimant. It was prescribed and guaranteed 
by the Constitution, and was subject to no modification from the 
mistakes or misapprehensions of the appointing power, or of the 
individual applicant. 

When the election is finished, the will and power of the Legis- 
lature cease: the incumbent becomes a member of a co-ordinate 
and independent branch of the government; his office is based 
upon the Constitution, and is protected by all the immunities 
thrown around it by that instrument. The organic Law furnishes 
the standard for the term of his office, and by that alone can 1t be 
measured, or controlled. 

Nor can it be urged, that the appointment of the claimant hav- 
ing been made for a less term than four years, the election was 
illegal and invalid, and the appointment itself null and void. The 
action of Congress in this instance may be regarded in two points 
of view. Ist. As to the manner of filling the office: This was by 
Joint Ballot of both Houses of Congress, and was therefore con- 
stitutional. 2d. As to the terms, on which the office should be 
holden: These they had no warrant to prescribe, except as au- 
thorized by the Constitution ; and their action in that particular 
was null, void, and imoperative 

The invalidity of one portion of a Statute, or act of Congress, 
does not however destroy the whole. The illegality of the con- 
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ditions affixed to this office do not affect the act of appointment; 
but the same being legal, the constitutional incidents of the fran- 
chise at once arise; and the appointee was entitled to their en- 
joyment. 

Having considered the law and facts of this controversy, as 
submitted to us on the Record, we are of opinion that the Court 
below erred; that the claimant, Shelby, was entitled to hold his 
office for the full period of four years from the date of his election: 
and it is therefore ordered and adjudged that the judgment of the 
Court below be reversed. | 

[Opinion by Chief Justice Hemphill, and concurred in.] 
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No. XX. 
Joun S. SYDNOR ? 
DS. Appeal from Robertson County. 
THomas J. CHAMBERS. i 


John S. Sydnor appeared in person before Richard Morris, 
Judge of the First Judicial District, and being duly sworn, made 
the following affidavit; “That Thomas Jefferson Chambers is 
justly indebted to him in the sum of $13,332, 75: that said 
Chambers resides beyond the Jurisdiction of the Court, so that the 
ordinary process of law cannot be served on him, and that an at- 
tachment is not sued out for the purpose of vexing, or harrassing 
the said Chambers, or other improper motives ;° which atiidavit 
was signed by said John S., Sydnor and subscribed by the Judge, 
as having been sworn to before him on the 17th July, A. D. 1842. 

On the 16th August, this affidavit, with a petition and bond, 
were filed in the Clerk’s office of the County of Robertson, and 
on the same day the Clerk issued a writ of attachment, in the 
usual form thereon, which writ was returned by the Sheriff, “exe- 
cuted on certain lands of the defendant in said county.” 

At the term of the District Court held for the county aforesaid, 
on the 24th April, 1843, and on the 26th day of said month, the 
plaintiff’s attorney moved for a judgment by default against the 
defendant for want of a plea. ‘The defendant then came by coun- 
sel, and moved to quash the plaintifi’s attachment, on the follow- 
ing grounds :-— 

1st. Because the affidavit was made before the Judge of the 
First Judicial District, on the 17th July, 1842. 

2d. The writ was issued and the bond taken, before the Clerk 
of the Third Judicial District, on the 16th August, of the same 
year. 


16 
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3d. That the attachment was not issued by the officer to whom 
the application was made. 

4th. The attachment was not sued out and signed by the proper 
officer, nor the papers returned in the manner prescribed by law. 

5th. The proceedings were irregular, illegal, and informal, and 
there was no proper affidavit made. 

Gth. The writ was not signed by the Judge before whom the 
affidavit was made, nor was any affidavit made before the officer, 
who issued the writ and took the bond. 

This motion was overruled by the Judge, on the ground that the 
objections there taken could only be raised by plea in abatement ; 
which opinion of the Court was excepted to by defendant. The 
defendant then filed a plea in abatement, setting forth that the writ 
of attachment, as well as the affidavit and bond, were void and 
ought to be quashed, for the same reasons substantially as were 
stated in the motion. To this plea a demurrer was filed by the 
plaintiff, which demurrer was overruled by the Court and the plea 
sustained. Whereupon the plaintiff asked leave to amend his af- 
fidavit; which was granted by the Court and accordingly done. 
The defendant asked leave to plead to the merits, which was re- 
fused by the Court, on the ground that the statute required that he 
should replevy the property before pleading, which he had failed 
to do: to all of which acts the defendant excepted. A Jury was 
then empaneled, which found a verdict for the plaintiff, for the 
amount claimed by him, with interest by way of damages. 

A. writ of error was subsequently sued out to this Court; and it 
now stands before us for a revision. 

The causes, assigned as error, are as follows: 

lst. Because there was no affidavit setting forth and averring 
the fact, relied on as the ground of the attachment, as existing co- 
ordinately with the emanation of the writ—the fact sworn to being 
referred to a date nearly a month previous. 

2d. The afidavit does not aver, that by reason of the alleged 
nom-residence, the plaintiff was in danger of losing his debt. 

3d. The proceedings did not all originate before the same offi- 
cer, but emanated from different officers of different Judicial Dis- 
tricts. 

4th. The want of a proper affidavit could not be supplied by 
amendment, at the time of the trial of the cause. 

Sth. The proceedings of the Court below ought to have been 
quashed upon motion, and under any aspect of the case, the judg- 
ment of the Court below ought to have been to quash the attach- 
ment, whether on the motion, or the plea. And the Court erred 
in allowing the amended affidavit to be filed. 
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Gik. The Court below ought to have allowed the -defendant to 
plead to the merits, without replevying the property. 

th. The judgment of the Court below was for more than the 
plaintiff alleged to be due, and for interest not declared for. 

Sth. The security on the plaintifi’s attachment-bond was his 
own counsel, | 

9th. The appropriate remedy 1s by motion.to quash, when the 
proceedings are absolutely void for the want of legal requisites ; 
and the remedy by plea in abatement is merely correlative. 

We do not propose to discuss and decide all the various points 
which have been raised by the ingenuity of counsel in this case ; 
but shall confine ourselves to those which are conclusive in our 
minds ; and leave, for future adjudication, points which may admit 
of doubt, but are not essential to the disposition of this cause. 

Changing somewhat the order of errors as assigned by counsel, 
we shall first consider those grounds which are suggested as error, 
subsequent to the default taken by the plaintiff below, as set forth 
in the fifth and sixth assignments of error. 

We think that there was error in the Court below, in the refusal 
to allow the defendant to plead to the merits, after the amend- 
ment made by plaintiff to his affidavit. 

The record shews that the defendant asked leave to plead to the 
merits after the amended affidavit was fled, which was refused by 
the Judge, on the ground that he had not filed his replevy-bond as 
required by the 11th sec. of the statute of attachments. That sec- 
tion prescribes :—‘‘ That any person against whose estate, an at- 
tachment has issued, &c., may at any time before final judgment 
entered, or a writ of enquiry executed, upon giving special bail in 
double the amount of the debt, replevy the estate so attached and 
plead to the issue, so that the plaintiff is not thereby delayed of 
his trial—provided that the defendant shall not be required to give 
special bail before he is admitted to appear and plead.” 

We will premise any remarks upon this section by saying, that 
so far as defendants are concerned, the rigor of the rules of con- 
struction, usually applied to attachments, does not apply. It is 
to the plaintiff, who seeks to take advantage of the remedy, that 
those rules are applicable, and not to him, who is brought un- 
willingly within their provisions. Although this section be very 
awkward in its terms, still Ido not see much difficulty as to its 
construction. We cannot reasonably understand, that Congress 
intended to deprive a debtor of the great right of defending him- 
self in all proper methods against the claims of his creditor ; 
especially too, when that creditor by his own act had secured a 
lien on his property. If the section would lead us to infer any- 
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thing as to the Legislative will, it would be that it was their 
intention to secure a right to the defendant, and not to -deprive 
him of one; and that is the right to replevy the property which 
has been seized, by giving a bond in a certain amount: for it will 
be noticed, that in no other section of that act is this right of re- 
plevy secured tothe debtor. In fact they seem anxious to prevent 
the possibility of misconstruction as to their meaning; for the 
proviso secures the right to appear and plead under all circum- 
stances and in any instance. ‘The creditor’s rights were secured 
and protected by the lien on property, seized by virtue of his at- 
tachment; which property must, by the law, remain in the hands 
of the officer, until a proper bond is given by the debtor. The 
debtor’s rights are enlarged by permitting him to replevy that 
property by bond in a certain amount; but surely it cannot rea- 
sonably be contended, that, if unable to give that bond, it was the 
Legislative intention that his lips should be sealed, and his de- 
fence, however meritorious, unheard. Such is not the proper 
construction, and the Court erred in so ruling. 

We think that the Court erred.in permitting the plaintiff to 
amend his affidavit, after sustaining the plea in abatement filed by 
the defendant. 

The statutory remedy by attachment being summary in its 
character and onerous in its effects, in other words, “in derogation 
of common right, —has by all Courts and in all times, save when 
greater latitude has been given by statute, been restrained by the 
most rigid rules of construction. In “Grigg vs. York,” this doc- 
{rine is laid down in our Courts, and that it isthe correct doctrine, 
does not now admit of disputation. The right to amend the pro- 
ceedings in attachments then does not exist, unless it be given in 
the statute of attachments, or by some other statute, in part ma- 
terid. No such right is found in the statute of attachments, 
passed in 1839, under which this action is brought; but it is 
contended that by the 20th section of the Law, “establishing the 
jurisdiction and powers of the District Courts,” (1st vol. p. 204), 
that the right is given. That iaw says: 

« That every Court shall have power to permit amendments in 
all proceedings whatsoever before verdict, so as to bring the merits 
of the question fairly to trial.” 

That proceedings in attachment are in the nature of civil suits, 
and to be governed by the ordinary rules applicable to such suits 
and presctibed by Congress—unless such rules be excluded in 
express words, or manifestly repugnant to.the nature of the attach- 
ment process—is too plain a proposition to be controverted, and 


_has been expressly decided by our Court. (See Fowler vs. Poor.) 
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But that, for that reason, the law of amendments, prescribed for 
the usual civil actions in Courts of Justice, applies to the particu- 
lar class, called attachments, by no means follows. The Congress, 
in passing laws, are presumed to intend, that the usual and uni- 
versal rules of construction, applied by Courts to laws of a similar 
character, will be given; and unless they wish such to be the rule 
of construction of the Courts, they will express in terms a contrary 
intention. The rule of construction, given by Courts to- laws 
regulating ordinary civil suits, is liberal and comprehensive. The 
rule of construction given to the extraordinary process of attach- 
ment is, on the other hand, rigid, severe, and restricted. These 
rules are the Jaw itself, and we must presume, that when it is the 
intention of Congress to change this law as to either class-of cases, 
they will so expressly declare in words, or by implication so 
direct, as to admit of no doubt. Many of the general enactments 
might apply to each class of cases; but when the rule of construc- 
tion, which forms the most prominent distinction between the two, 
is to be touched, then the words must be distinct, or the implica- 
tion indubitable. This law of amendments was passed nearly 
three years prior to the statute regulating attachments, and it ap- 
plies to proceedings in common civil suits. The statute of attach- 
ments is silent on the subject of any amendment to ameliorate the 
rigor of construction which will necessarily be given to it by the 
Courts; and it even by intimation, in the 4th section, avoids the 
conclusion, that the Congress willed that any law of amendment 
should apply. The policy of the law is against permitting amend- 
ments to affidavits for any purpose, much less where the interests 
of parties might lead them to perjury; and whilst Courts and 
Juries look with suspicion and distrust on the oaths of persons, 
whose interests is involved in any instance, they turn, with holy 
horrer, from amended swearing. We think therefore, that the 
Court erred in permitting an amended affidavit to be made. It is 
contended however here, by the appellee, that the affidavit was 
not defective, and that it, as well as the other proceedings under 
it, were regular and proper. ‘The objections taken to the affidavit 
were, that it was defective in not containing an averment, “ that 
the plaintiff was in danger, in consequence of the alleged non- 
residence of said defendant, of losing his debt ;”” and second, that 
it was defective in not being made at the same time in which, 
and before the same officer by whom the other proceedings were 
had: having been sworn to, nearly thirty days before it was filed 
in the Clerk’s office, before the judge of the First District. 

A mere inspection of the third section of the statute, regulating 
proceedings in attachment, will shew that the first objection taken 
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is untenable. One of the substantive and distinct grounds for 
sueing out an attachment is, that the party, against whom it is 
sought, ‘‘resides beyond the jurisdiction of the Court, so that the 
ordinary process of the law cannot be served upon him;” and 
‘when that is sworn to, along with the succeeding requisites to 
wit, “the amount due, and the statement that the attachment is 
not sued out for the purpose of vexing or harrassing the defend- 
ant,’ the affidavit is complete and proper. On the second point, 
I am instructed by a majority of the Court to decide, that it is a 
fatal defect. The intention of the statute is, that these proceed- 
ings, viz: the affidavit, the bond, and the writ, shall be as near- 
ly a simultaneous an act, as possible. 

Various persons are qualified under the statute to issue this 
writ, and each and every one has perfect and complete power over 
all the proceedings, to the time of the delivery of the writ to the 
executive officer. A Judge, a Justice, or a Clerk can take the 
affidavit and bond and issue the writ, returnable as the nature of 
the case may require; and it is likewise the duty of the Judge, 
or Justice, to return the bond and affidavit into the proper Court. 
The rights of the Plaintiff would not be endangered; for under 
no supposable case could it happen, that he would be deprived of 
his remedy for want of an officer to whom he could make the ap- 
plication: whereas the rights of the defendant would be seriously 
affected, if an afidavit to a fact, which may have existed at the 
time it was sworn to, should be held up for months, and then put 
into life and being after an entire change of the facts and circum- 
stances of the case. No final and invariable rule could be adopt- 
ed by the Court, as to the length of time which should elapse, 
before the presumption of indebtedness, (on an affidavit taken 
months before,) would cease to exist, or the grounds for the affi- 
davit have passed away. The spirit and intention of the law are 
against it; and the Court below did not err in sustaining the plea 
of the defendant on that point. We have seen however that there 
was error in permitting the Plaintiff to amend his affidavit after 
that decision, and proceed on the merits. The affidavit being 
null and void on account of its defective taking, all the proceedings 
thereon were void; and the judgment of the Court below should 
have been what the judgment of this Court now is, an entire dis- 
missal of the cause. It is therefore ordered that the judgment of 
the Court below be anulled and reversed, and that the case be dis- 
missed at the costs of defendant in error. 

[Opinion by Judge Morris, and concurred in.] 
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No. XXI. 
GARNET, et al. Motions on the part of Appel- 
VS. lanis, and also on the part of 
Ricuarp R. Mcintyre, et ux. Appellees. From Fannin Co. 


The motions in this cause have been considered; and some in- 
dulgence will be extended to the appellants, in consequence of the 
irregularities and defects of the conveyance by mail; which would 
not be granted under dissimilar circumstances. We are of opin- 
ion however, that the appellants should have exercised a greater 
degree of diligence in causing to be corrected the errors and mis- 
takes arising from the ignorance or negligence of the Clerk, and 
placing the cause properly before the Court. It is therefore 
ordered that the motion on the part of the appellees to dismiss the 
cause from the Docket be overruled, and that a writ of certiorare 
be directed to the Clerk of the District Court of Fannin County, 
commanding him to make a more full and perfect transcript of the 
Record of the proceedings in the said case; provided however, 
that the costs of suit be paid by appellants, on or before the first 
day of October next. And should the same not be paid, on or 
before the time specified and satisfactory evidence thereof produced 
to the Clerk of.the said District Court, that then and in that case 
the appeal be considered as dismissed ; and the said Clerk be re- 
quired to issue execution against the appellants, as if no appeal 
had been taken ; and the Clerk of the Supreme Court is required 
to seal up the original papers sent up in this cause, and place them 
in the hands of some safe person, for transmission to the Clerk of 
the District Court of the said County. 

[Opinion by Chief Justice Hemphill, and concurred in. | 


No. XXII. 
Sotomon WOLFE 
VS. : Appeal from Nacogdoches Co. 
ROBERT STEPHENS. 


This was a suit instituted by Robert Stephens against Solomon 
Wolfe, upon a note of said Wolfe, payable to the order of Wash- 
ington Dorsey, and endorsed by him, without date, to the appellee. 

The appellant filed with his plea certain interrogatories under 
oath, to ascertain whether the appellee was the owner of the note 
sued on; and if not, the appellee was called upon to disclose the 
real owner of the same. This evidence was alleged to be material 
to his defence. 
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At the trial in the Court below, the plaintiff’s counsel moved to 
strike out that portion of the defendant’s plea, which charged that 
the plaintiff was not the owner of the note in suit, together with 
the interrogatories propounded to plaintiff. The Court sustained 
the motion of the plaintifs counsel; from which judgment the 
defendant has appealed to this Court. 

That portion of the appellant’s plea, which sets up that the 
plaintiff is not the owner of the note sued on, is a plea in abate- 
ment, but not verified according to the statute. This Court has 
already decided in “ Weatherford vs. Tinnin,” that ° the denial 
of the right of the plaintiff to sue should be taken advantage of 
by plea in abatement, supported by oath, or affirmation.”? The 
plea in the case before us is not so supported, and was properly 
overruled by the Court. 

The interrogatories, propounded by the defendant to plaintiff, 
sought to obtain evidence to support the plea inabatement. ‘That 
plea having been overruled, any testimony offered to sustain it 
should have been rejected. The interrogatories were therefore 
properly stricken out, as irrelevant to the issue before the Court. 

The Judgment must be affirmed. 

[Opinion by Judge Wm. J. Jones, and concurred in. ] 


No. XXIII. 


Tue REPUBLIC or TEXAS 
US. 
> Appeal from Lamar Co. 


Barty Ineuisu, et al, Heirs of Jo- 
SEPH INGLISH, deceased. 


This was a suit commenced in the District Court of Lamar 
County by the Appellees, as Heirs at law of Joseph Inglish, de- 
ceased, for a league of land, under the provisions of the 11th 
section of the Act of 4th February, 1841, entitled “An Act, sup- 
plementary to an Act to detect fraudulent Land Certificates,” &c. 
The petitioners set forth that their ancestor immigrated to that 
part of Texas, now known as Lamar County, about the 25th 
December, 1835, and there resided until his death, which occur- 
red on the 17th February, 1836; that he was a married man and 
the head of a family. On the trial of this case at the September 
Term, 1843, of the District Court, the Jury returned the follow- 
ing verdict: “We the Jury find for the plaintiffs and say, that the 
facts contained in their petition are true.” Upon the verdict a 
judgment was rendered in favor of the plaintiffs for one League 
and Labor of land, and a certificate ordered to issue therefor ; 
from which judgment an appeal was taken to this Court on behalf 
of the Republic. 
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In the decision of this case, two questions present themselves 
for our consideration. 

lsi. Was Joseph Inglish entitled to land as a citizen of this 
Republic, under the Constitution and laws ?—and if not, 

2d. Was he entitled to land as a colonist or settler, under any 
law of the State of Coahuila and Texas? 

The Appellees in this case, claiming as the heirs and represen- 
tatives of Joseph Inglish, can recover only what their ancestor 
himself was entitled to at the time of his death. Section 10, of 
the general provisions of the Constitution, declares, that all per- 
sons, (Africans, the descendants of Africans and Indians except- 
ed,) who were residing in Texas at the date of the Declaration 
of Independence, shall be considered citizens of the Republic, 
and that all such who shall not have received lands as colonists 
shall be entitled, if heads of families, to one League and Labor 
each. The right to land, predicated upon citizenship in this Re- 
public, cannot attach back to a period anterior to the Declaration 
of Independence on the 2d day of March, 1836. That is the 
time fixed by the Constitution at which residence confers citizen- 
ship, and as Joseph Inglish was dead before that day, no claim to 
land could possibly have accrued to him under that provision of 
the Constitution, as a citizen of the Republic. 

We are then led to the second enquiry; whether under any law 
of the State of Coahuila and Texas, he was entitled to lands as a 
colonist or settler ? 

The General Colonization Law of the 24th day of March, 
1825, Decree No. 16, of the Laws of Coahuila and Texas, was 
repealed by Article 38, of Decree No. 190, of the date of 28th 
April, 1832, and a system of Colonization established, in many re- 
spects different from that of 1825. This second Colonization 
Law was itself repealed by Article 29 of Decree No. 272, of the 
date of 26th of March, 1834, and by Article 30, it is declared, that 
no further Colonization contracts shall be made. By this Decree, 
a new system for the disposition of the vacant lands of the State 
by sales at public auction, was established and substituted for the 
old plan of Colonization. The ‘repealing Decrees, referred to 
above, severally declare, that all contracts made under the provi- 
sions of the repealed Decrees shall be fulfilled by the Government ; 
‘but it is not alleged that the deceased Joseph Inglish was brought 
into the country as a Colonist, or received as such by any Em- 
presario, in fulfilment of any subsisting Colonization contract en- 
tered into while those laws were in force. 

Decree No. 309, of the date of 2d May, 1835, Article 1, 
declares: 

TI 
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s That all persons, or families now residing in Texas, and who 
have emigrated previous to the date of this law for the purpose of 
settling in the country, and who have not received lands accord- 
ing to the Colonization laws, are hereby declared to be entitled to 
the portions designated by the law of the 24th March, 1825, pro- 
vided that they possess the qualifications therein prescribed.” 

This decree secures lands to those only, who were residing in 
Texas at the date of the Decree, and had emigrated previously 
thereto. It makes no provision whatever for those who might 
emigrate thereafter: and as Joseph Inglish, through whom the 
Appellees claim, did not arrive in the country until the month of 
December succeeding the passage of this law, he could not be- 
come a beneficiary of its provisions. ‘This being the last Legis- 
lative act of Coahuila and Texas granting land to Emigrants, we 
are led to the necessary conclusion, that at the time of his death, 
Joseph Inglish was not entitled to land under any law of the 
State of Coahuila and Texas. 

However hard it may seem to exclude the heirs of those, who 
arrived in this country subsequent to the 2d day of May, 1835, 
and died prior to the Declaration of Independence, from the ben- 
efits of the profuse liberality of the Republic, in the distribution of 
her public lands; yet it is not in the power of this Court to give 
vitality to a claim, which has no foundation in the laws. We 
know of no remedy for such cases, except Legislative action. Let 
the judgment of the Court below be reversed and annulled, and 
the Appellees pay the costs. 

[Opinion by Judge Wm. E. Jones, and concurred in. | 


No. XXIV. 
SADDLER 
VS. : Appeal from Lamar County. 
Tue REPUBLIC. 


Atthe Fall Term, 1843, of the District Court of Lamar Coun- 
ty, the Grand Jury of the said County found a true bill against 
Hiram Saddler, Thomas Doss, Joshua Dillingham, and C. W. 
Saddler for an affray. At the next Spring Term, the District At- 
torney entered a discontinuance (nolle prosegui) as to Dillingham. 
The other defendants being in custody pleaded “not guilty.” A 
Jury were empaneled, who after hearing the evidence, &c. return- 
ed into Court this verdict: ‘* We the Jury find that Hiram Sad- 
dler is guilty of an affray,”’ “A. G. Kimball, foreman.’ 

Reasons in arrest of judgment were filed and overruled by the 
Court below, who fined Saddler ten dollars with the costs. 


JUNE TERM, 1844. 61] 


From this decision, an appeal has been taken to this Court. 

Affray is an offence at Common Law. 

The District Attorney, who drew this Indictment, has thought 
proper slightly to vary from the usual precedent, and in so doing 
has certainly not strengthened his indictment. He charges, that 
& Hiram Saddler and Thomas Doss and Joshua Dillingham and 
Westly Saddler, late of said County, on the first day of February, 
in the year of our Lord one thousand eight hundred and forty- 
three, being then and there unlawfully assembled together, in a 
warlike manner, in a certain highway, the same being a public 
road, in the County of Lamar aforesaid, unlawfully and to the great 
terror and disturbance of divers good citizens, then and there be- 
ing, did quarrel and fight and make an affray, &c.”” Now as 
quarrelling and fighting, eo nomine, are not offences known either 
to the Common Law, or to the Statutes of the Republic of Texas, 
we will treat them as surplusage, which will leave the indictment 
single and in strict conformity to the precedents and law. 

The reasons, filed in arrest of judgment and depended on here, 
resolve themselves into one only, viz: That H. Saddler could not 
be considered guilty of an affray, as the others with whom he had 
been indicted had not been also found guilty; that an affray can 
never take place unless the parties fight by consent. 

We think differently. Saddler might well be convicted although 
the men with whom he fought were acquitted. It is not essential 
to constitute an affray, that the fighting should be by consent of 
the parties concerned. Itis not the mere fighting of the persons 
engaged, that constitutes the gravamen of this offence. ‘It is 
‘because the violence is committed ina public place and to the ter- 
ror of the people, that the crime is called an affray instead of as- 
sault and battery.” See “Cash vs. the Slate,” 2d Tennessee Re- 
ports, 198, 199. ‘Hawkins’ pleas of the Crown” ch. A. and B., 
and “Affrays.”? 

The judgment of the Court below must be in all things affirmed. 

[Opinion by Judge Ochiltree, and concurred in. | 


No. XXY. 
CHARLES CHEVALIER 
US. typ from Nacogdoches Co. 
Davip RUSK. 


The facts presented by the record in this case shew, in sub- 
stance, that David Rusk, the Sheriff of Nacogdoches County, re- 
ceived from Charles Chevalier two several executions, issued by a 
Justice of the Peace of said County, in the name of said Cheva- 
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lier, against A. H. Bell and Charles Hotchkiss, eg als which exe- 


cutions were placed in the hands of the said Rusk, Sheriff as afore- 
said, to be served of the goods and chattels of the said Bell, and 
of the said Hotchkiss and others. The petition of the appellant 
further alleges, that a summons, issued by a Justice of the Peace 
of said County, in the mame of Charles Chevalier against Jacob 
Garrett, was delivered to the appellee, as Sheriff of Nacogdoches 
County, to serve as the law directed; all of which writs he re- 
fused to execute. 

To the plaintiff’s petition, the defendant demurred, (and issue 
joined thereupon,) which was sustained by the Court below. 

The Act of Congress of 1836, which empowers the Sheriffs to 
receive all process directed to them from a Magistrate’s court, is 
compulsory and without qualification; ‘€ to execute all writs and 
other process to them legally issued and directed from any Justice 
of the Peace, or Court of Record, and shall make due return thereof 
to the proper Court on the day to which the same is returnable ; 
and any Sheriff who shall fail herein, or make a false return, shall 
be liable (in addition to other Pe) to the party injured, for 
all damages he may sustain thereby.”’ 

Our Statutes (in addition to the ordinary duties of the Sheriffs) 
impose many requirements, not known to the Common Law, and 
the duties of Sheriffs in some Counties have, from their multiplicity 
and petty character, become extremely onerous. Under such cir- 
cumstances, cases may arise, where those officers might be com- 
pelled to omit the performance of one duty in order to execute the 
other faithfully. As in the case of an order from a Magistrate to 
serve his summons, whilst the Sheriff was in attendance upon the 
District Court, or executing its commands, or discharging any 
duties devolved upon him by Courts whose jurisdiction is co-exten- 
sive with the County. ‘The Constitution, in creating the office of 

‘Sheriff, does not impose the obligation upon the officer to make a 
deputy ; and although, under the laws, he has power to appoint 
his deputy, we know of no authority to compel him so to do. 

In the case before us, there is no allegation in the petition of the 
plaintiff, that the Sheriff had a deputy; but it distinctly alleges 
the delivery of the several writs, emanating from the Magistrates, 
to the Sheriff himself, who refused to execute them. The Act of 
Congress defining the duties of Sherifis, from which an extract has 
been made, is broadly phrased, and by its strict letter would leave 
the Sheriff no room to justify his refusal to obey the mandate of a 
Magistrate, although it might impose upon him a double duty to 
be performed at one and the same time. But it is our place to 
give this statute a fair and liberal interpretation; and upon the old 
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legal maxim, that no man is required to perform wmpossibilities, we 
are led to the decision, that the Sheriff may shew, in avoidance of 
the several penalties imposed by law for a failure to execute and 
return process emanating from a Magistrates’ Court, that he had 
other duties of a paramount character to discharge, which rendered 
it tmpossible for him to execute and return such process in due 
course of law. 

This defence is matter of evidence for the decision of a Jury, 
under the charge of the Court, as to what may be admitted to 
establish a legal excuse. 

Another cause of demurrer, taken by the defendant in the Court 
below, is, that the plaintiff cannot blend several causes of action 
im one suit. 

In the case of the “Duke of Bedford vs. Allcock,’ (1st Wilson, 
252, ) the Chief Justice who delivered the opinion of the Court 
adjudged, that although the plaintiff had declared upon three con- 
tracts, (one «implied and two express contracts,) they must give 
judgment for the plaintiff, as the process and judgments in all the 
three counts were the same. We there find the broad dicturn, 
that debt and detinue may be joined although the pleas are differ- 
ent; and in detinue, the judgment must vary from that in debt. 

In “Cecil vs. Briggs,” (2d T. R. 639,) two suits were brought, 
and a rule obtained to shew cause why they should not be consol- 
idated. It was objected against the rule, that it was not neces- 
sary but inconvenient for the plaintiff in all cases to consolidate 
his several causes of action, though they were of the same nature 
and accrued at the same time. ‘The Court said, “that, as by the 
rules of law the plaintiff might have comprised both his causes of 
action in one suit, it was oppressive to sue out two writs at the 
same time. That the possibility of this rule being attended with 
any inconvenience to the plaintiff was no answer to this applica- 
tion.” The plaintiff was required to consolidate and to pay costs. 

The Civil Law authorities have kept in view the same principle 
here decided, and the general rule, laid down by them, is, that all 
demands, not inconsistent with each other, must be joined in one 
action. Both systems equally agree in condemning a multiplicity 
of suits and an accumulation of costs. 

Under our statutes, intended to simplify the rules of pleading, 
no distinctions as to forms of action are recognized, and a great 
latitude, not tending to manifest confusion, may be allowed in the 
joinder of actions. 

This Court has already decided in ** Binge and Blair vs. Smith,” 
that where the plaintiff has two causes of action which may be 
joined in one, he ought so to proceed, and if he sever he should 
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be compelled to consolidate. ‘This decision concurs with the gen- 
eral rule laid down by the Common Law authorities, which is sta- 
ted to be, “that when the same plea may be pleaded, and the 
same judgment given on all the demands, or when the same judg- 
ment is to be given, though the pleas be different, they may be 
joined.” ; 

We are of opinion, that the judgment of the Court below upon 
the demurrer should be annulled and reversed, and the cause re- 
manded to the District Court of Nacogdoches County, with in- 
structions that the defendant be allowed to amend his pleadings 
and proceed to trial upon the merits of the case. 

[Opinion by Judge Wm. J. Jones, and concurred in. ] 


Judge Wm. E. Jones says: 

« I dissent from much of the foregoing opinion. I agree with 
so much of it as relates to the joinder of the different causes of ac- 
tion in the petition, but do not agree to so much of it as decides, 
that a Sheriff is responsible for refusing to execute process in civil 
cases issued by Justices of the Peace. I think he may execute 
such process, and if he receives it he will be responsible, unless 
for good cause shewn, for its non-execution, but that he cannot be 
compelled to receive it.” 

Judge Jack says: 

«I have no doubts, under our statutes, that Sheriffs are bound 
to execute process issuing from Justices of the Peace and are re- 
sponsible to any party injured for a refusal to do so; unless it can 
be shewn that some sufficient reason existed for their failure to 
serve such process. I doubt as to the correctness of the joinder 
of the several causes of action in the present case.” 


No. XXVI. 
ALLEN ) 
US. Appeal from Bowie County. 
Scort, et al. ) 


This cause originally commenced in the District Court of Bowie 
County; and was ordered to be transferred by the Judge of that 
Court to the Southern division of Red River County, which has 
been organized into a judicial District by the last Congress. The 
Court is of opinion that this is such a judgment as can be appealed 
from. They farther think, that the law organizing these Judicial 
Districts is unconstitutional and void, because it violates the spirit 
of the Constitution and is at war with its plain meaning and in- 
tent. In this: 

That from the Constitution it is plain that a District Court should 
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be held in each county of the Republic; the officers incident to 
that Court being expressly provided for and required in each coun- 
ty.—Vide, art. 4, sec. 6—12. 

That these officers are limited in number and have special du- 
ties, not only under the provision of the statutes, but also under 
the intendment of the Constitution itself. 

That this law requires a Clerk, who is the custedian of the Court’s 
records, to keep them at several and distinct places, at one and 
the same time, which compels him to the appointment of a deputy, 
which Congress cannot do; doing indirectly what they cannot do 
directly, in evasion of the Constitution. That the process of a 
Court of general jurisdiction over a whole county must extend to 
each part and portion of that county. 

This law recognizes the Courts held in the various divisions of 
a county, as being identically the same; but restrains its process 
and powers within other than the county limits. 

If this power exists to extend this privilege to one precinct, it 
must exist to extend to an indefinite number of precincts; and a 
Court could be held at each man’s house in every county. But 
the Constitution having prescribed the requisite number of persons 
and extent of territory necessary to the establishment of a county, 
and each county being entitled to a Court, a limit is fixed to the 
power of Congress in that respect; which by means of this law 
they attempt to evade and set at naught. 

Even though the question of public policy be not a matter for 
judicial interference, still when an act is violently at war with such 
policy, it would afford a strong argument against its constitution- 
ality, if the power to pass such act be not expressly given: and 
finally, because the law, which has been passed, is so foreign from 
even any inference that could be drawn from the Constitution, that 
we cannot presume that it ever entered into the imagination of the 
framers of that instrument that such an act would be attempted; 
and hence the only difficulty of proving its unconstitutionality. 
For these and other grounds we decide that law to be unconstitu- 
tional; and order and adjudge that the judgment of the Court be- 
low, transferring this cause to the said District, be set aside and 
annulled, and the case remain for adjudication in the records of 
Bowie County, where it was properly brought. 

An extended opinion in this cause will be filed in the Records 
of the Court at, or before the next term of this Court; this being 
intended merely as an abstract of some of the points on which it 
will be based. l 

[Opinion by Judge Morris, and concurred in. | 


Judge Wm. E. Jones says: 


‘J give no opinion in this case.” 
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No. XXVII. 


Wm. H. BINGE AND Jas. BLAIR 


US. l Appeal from Red River Co. 


SAMPSON SMITH. 


This case is brought up by writ of error from the District Court 
of Red River County, upon a judgment rendered therein at the 
Spring Term of 1844, and the record presents the following facts: 
Suit was instituted by Sampson Smith against William H. Binge 
as the maker, and James Blair as endorser of a promissory note, 
made by said Binge to said Blair and endorsed by him to the de- 
fendant in error, for the sum of $300, payable on or before the 
first day of January, 1843. The defendants after being duly cited, 
failing to appear and answer the plaintifi’s petition, judgment by 
default nisi was rendered against them. | 

Upon an inspection of the record, by the plaintiffs in error, sev- 
eral grounds are assigned as causes of reversal of the judgment 
‘rendered in the District Court. We will only examine the first 
and second assignments of error. 

l. The cause of action being a joint contract made by Binge 
and Titus, the said Titus, or in case of his decease, his legal rep- 
resentative should have been sued; or the plaintiff’s petition 
should have averred that some legal steps had been taken against 
the said Titus, or in case of death, against his representative. 

2. That the maker and endorser, although sued, could not be 
properly joined in the same action. l 

The first ground of error is not sustained either by the Common 
Law, or by our statutes relating to successions. At Common 
Law it is clear, in case of a joint contract if one of the parties 
die, the survivor alone can be sued. In Equity the principal and 
the legal representative of the deceased security may be joined ; 
but as the plaintiff had his option, and he alone can be injured 
by the failure to join the principal and the representative of the 
deceased security in his action, it cannot be considered error in 
the plaintiff to sue the principal alone, ‘The security being sued 
and the principal omitted, might be cause of error, without an aver- 
ment sufficient in law to excuse such omission. But the 17th and 
18th sections of the act of Congress, regulating the settlement of 
successions, require that every claimant against a succession shall. 
present his claim to the executor or administrator before suit is 
commenced, and if accepted by him, shall be ranked among the 
acknowledged debts against the estate. If so accepted and placed 
among the acknowledged debts of the succession, the plaintiff 
could not have sued the representative of Titus. 
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Upon the second assignment of error, that the maker and en- 
dorser could not be properly joined in the same action, the Com- 
mon Law authorities, although well settled, are not applicable to 
this case; and the Court here would not feel itself authorized to 
vary a practice established by such high authority, if it were not 
that the spirit and intent of our own local legislation justify us in 
making the departure. | 

The acts of Congress of December 22d, 1836 and January 25th, 
1840, although they do not require the maker and endorser of a 
promissory note to be sued together, yet they clearly indicate, 
from their peculiar phraseology, that they may be joined in one 
and the same action, if sued simulianeously. The language of 
the first statute is, that *‘no person shall be sued as endorser or 
security, unless suit has been first, or simultaneously commenced 
against the principal: provided the principal is within the Ju- 
risdiction of the Courts of the Republic.” 

Endorsers and securities seem, by this Statute, to have been 
placed upon the same footing. It cannot be doubted that the 
principal and security must be joined in the same action, if both 
be living. May we not then fairly raise the presumption, that the 
Statute, in coupling security and endorser, intended to give the 
same remedy against maker and endorser, as against principal 
and security, if both were sued siwnultaneously ? 

But the Statute was not considered by Congress a sufficient 
protection to securities and endorsers, and the act of January 25th, 
1840, dispensing with the necessity of protest, after referring to 
drawers, endorsers, and assignors, enacts ; that ‘“‘every such party 
(meaning drawers, endorsers, and assignors) shall be held respon- 
sible as security for the final payment of a promissory note, check, 
draft, &c.”? This statute, so obviously intended to guard securi- 
ties and endorsers against the delays and frauds of the holders of 
negotiable, or assignable paper, recognizes the endorser as a se- 
curity in express terms; and to that extent makes the law apper- 
taining to principal and security, equally applicable to drawer and 
endorser. 

The Statute of 1840 does not imperatively require, as it does 
not expressly exclude, the joinder of the maker and endorser.— 
Under its provisions, the maker may be sued at the first term of 
the District Court, (or at the second term for good cause of failure 
shewn,) after the obligation falls due, and the latter may be cited 
at any subsequent term; but under the provisions of the act of 
1836, still in force, if the maker and endorser be sued simultane- 
ously, they may and should be joined in the same action. 

This practice would prevent a multiplicity of suits and an ac- 

18 
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cumulation of costs, which Courts of Justice should ever seek to 
avoid. 

The joinder of the maker and endorser does not preclude each 
party from setting up his own defence; and the Court will render 
such judgment against each, as the facts and the law of the case 
may require. 

The Court here settles it as a matter of practice, under the pro- 
visions of our Statutes, that the drawer and endorser of a promis- 
sory note, bill of exchange, check, draft, or other mercantile nego- 
tiable instrument, may and should be joined in the same action, if 
both be sued satanah: 

And where separate actions are brought at different terms in the 
same Court, the plaintiff may be required to consolidate, in order 
to save costs; unless in the opinion of the presiding Judge, man- 
ifest injustice will thereby be done to one or other of the defen- 
dants. 

It is therefore considered here, that there is no sufficient error 
apparent upon the face of the record from the Court below to re- 
verse, but that the judgment of the said Court should be affirmed. 

[Opinion by Judge Wm. J. Jones, and concurred in. | 

Judges Morris and Baylor say : 

‘t Upon the first point decided in this opinion, we concur with 
our brother Judges. On the second, we totally dissent; and are 
of opinion that the parties defendant were improperly joined, 
which would be sufficient cause for reversal.” 


No. XXVIII. 


SIMMS AND SIMMS : 
vs. $ Appeal from hed River Co. 
PRICE. i 

James W. and Sam. W. Simms allege indebtedness on the 
part of one Price to them, in an amount exceeding $100, for goods, 
wares and merchandise, purchased and received by said Price from 
them, and also for money advanced for his (Price’s) use and ben- 
efit. They allege that no part of this amount has been paid them ; 
but that a certain Bank Bill, which is appended to their petition, 
had been received by them from Price; which Bill they now offer 
and had previously offered to return, averring the same to be coun- 
terfeit. Price, being duly served, appeared and filed his answer, 
denying the allegations in the petition. The cause was submit- 
ted to a Jury, who rendered a verdict for the plaintiffs in the sum 
of $100, with interest; on which verdict a judgment was entered, 
and an appeal prayed by defendant. 
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This cause is submitted to the Court on the facts, a statement 
of which is embodied in the record. Without going into an ex- 
amination of those facts, it is only necessary for us to say, that 
this Court has repeatedly decided that they will not set aside the 
verdict of a Jury, unless the same be clearly and manifestly against 
the evidence adduced before them. 

The testimony embodied in this Record, although somewhat 
contradictory, still presents a case which it is peculiarly the pro- 
vince of the Jury to investigate and determine: and we can see no 
reason to disturb their verdict. It is therefore considered-by the 
Court, that the judgment below be in all things affirmed. 

[Opinion by Judge Morris, and concurred in.} 

Judge Ochiltree says: 

‘¢ The weight of testimony, presented to this Court, is strongly 
in favor of the fact that the bill sued for is genuine. With regard 
to the character of the witnesses, we of course know nothing. If 
the witnesses were of equal character, the verdict of the Jury was 
certainly against the weight of testimony. I therefore think that 
the judgment should have been reversed and the case remanded.” 


No. XXIX. 
Lee Morris 


DS. t Appeal from Bowie County. 
ASHLEY AND Corin M’KINNEY. 

The plaintiff below, who is the appellant in this Court, filed his 
bill, averring that in the year 1835, he came to the County of Red 
River in the Republic of Texas; occupied, improved, and culti- 
vated a piece of land in that portion of said County, known now 
as the County of Bowie; that he continued to occupy and cultivate, 
or cause to be cultivated said land from that period until the year 
1842, and that he is still in possession of the same; that he has 
obtained a certificate from the Board of Land Commissioners, 
organized under the laws of this Republic, for one-third of a 
League of Land as a single man, and that under the Constitution 
and Laws of the Republic he is entitled to have the same located 
and surveyed, so as to include his said improvements; thathe has 
agreed on conditional lines with certain individuals (naming them) 
as the boundaries of said survey. But that Colin and Ashley 
M’Kinney, combining together fraudulently to injure him, set up 
a claim to said land, by virtue of fraudulent surveys made on two 
certain fraudulent certificates, purporting to have been issued by 
one Benjamin R. Milam, under and by authority of the Mexican 
Government, to the said M’Kinneys. That the said surveys cover 
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all the land claimed by petitioner; a conditional line having been 
agreed upon by the M’Kinneys, dividing the land in two parts ; 
and that the said M’Kinneys are endeavoring to procure patents 
for the same from the Commissioner General of the Land Office. 
Fe therefore prays that they be made parties Defendant to his bill; 
that an injunction issue, restraining them from further proceed- 
ings; that they be required to set forth what right, title, or claim 
they have to this land; and that the petitioner’s right to a location 
and survey of the same be adjudicated and established. 

On this petition an injunction was ordered by the Judge below. 
The defendants were regularly summoned and appeared and 
answered, by filing a general Demurrer, with special causes 
assigned, and also an answer to the merits. The demurrer was 
sustained in the Court below and judgment entered up, dissolving 
the injunction and dismissing the petition; from which judgment 
an appeal was taken to this Court. 

The grounds of demurrer are: 

1. That the plaintiff has no cause of action whatever. 

2. Multifariousness in the petition; in the joinder of two several 
causes of action, which should have formed the basis of separate 
and distinct actions at law. 

3. Improper joinder of defendants; no joint interest having 
been alleged in them to the land claimed by plaintiff. 

We will direct our attention to the two latter grounds of de- 
murrer alone, they having been the only points relied on by 
counsel for a reversal, or affirmance of the judgment below. And 
these two are so closely allied, that the decision of one almost by 
necessity involves that of the other. On the subject of multifa- 
riousness, wé can only arrive at correct conclusions, by applying 
the general principles, established by various authorities, to the 
particular case under consideration, and determining therefrom 
whether there is such a misjoinder in parties either as to interest, 
or person, as would warrant the Court in sustaining an exception 
on that ground. In 6 2d Maddock, page 294,” it is laid down, 
‘¢ that the Courts will not permit a plaintiff to demand by one bill 
several matters of different natures against several defendants ;”° 
and the reason given for this rule is the plain and obvious one, 
that thereby costs might unjustly and onerously accumulate against 
a party by the delay incident to the adjudication of the rights of a 
co-defendant, with whom he was in no way interested. 

In ‘Comyn’s Digest, ‘7, B. Chancery, p. 2,” the principle is 
expressed, that all interested in the ‘‘demand” ought to be parties 
in Equity: and in examining the various expressions of various 
Judges and authors on this subject, we might probably arrive at 
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the general principle, as laid down by “ Calvert on parties,” (p. 6, 
chap. 1, sec. 1,); $ that all, interested in the object of the suit, 
should be parties”? In the case of the “Mayor of York vs. Pilk- 
ington,’ a general right of fishing was established against many 
persons, unconnected and claiming several and distinct rights 
therein; on the principle, * that there was one common interest 
in all the parties-defendant, centring in the point in issue.” 
Apply these principles to the case under consideration. The 
“object” of the suit is to establish the plaintifs right to an entire 
tract of land; parts of which ‘‘entirely”’ are claimed by defendants. 
The point in issue is the correctness of the plaintif’ s claim; and a 
common interest, on the part of the defendants, centre in that 
point. The decree of the Court, establishing that right for the 
plaintiff, could be given without embarrassment or difficulty, and 
multiplicity of actions, which is abhorrent to the principles of 
Equity, avoided. We can therefore have but little difficulty in 
` arriving at the conclusion, that the parties are properly joined, 
and that the Judge below erred in sustaining the demurrer. 
It is ordered, decreed, and adjudged, that the judgment in the 
Court below be annulled and reversed; that the demurrer be over- 
suled and the cause remanded to proceed upon the merits. 


[Opinion by Judge Morris, and concurred in. | 


No. XXX. 
CLEMENT R. JOHNS ) 
VS. Ç Appeal from Red River. 
Tue REPUBLIC or TEXAS. 


The appellant instituted suit to obtain a certificate for one-thitd 
of a League of Land, which he claimed to be due to one James 
W. Herron, the original vendor of the head-right. Judgment was 
given for the Republic and the following Bill of Exceptions was 
filed : 

“ In this case the presiding Judge charge the Jury, that before 
the plaintiff can recover it is incumbent on him to prove, that the 
original claimant, Herron, was a resident citizen of Texas at the 
time the application for a land-certificate was made before the 
Board of Land Commissioners ; to which the plaintiff excepts and 
prays that this exception form a part of the record.” 

We are of opinion, that the Judge of the Court below in his 
charge to the Jury did not err. The Land Law of 1837, in sec. 
12, requires the purchaser of a head-right to prove, among other 
matters, “that the person represented as entitled to a grant is 
actually a resident of the Republic at the time the application for 
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the grant is made.” In the cases of “the Board of Land Com- 
missioners vs. James Reily, assignee’’—and of “the same vs. Jesse 
Walling,” we have decided that this provision of the statute was 
not in conflict with the Constitution. The question of discrepancy 
between the two instruments has not perhaps yet been argued 
with the elaborate effort, or been subject to the thorough investi- 
gation, which its Aaporeiiee and the magnitude of the interests 
involved would seem to require. ‘The principles laid down in the 
cases above cited, not having been impugned in argument, will 
not be re-examined. They are decisive of the exception taken in 
this case. We are of opinion, that there was no error in the 
charge of the Judge, and it is therefore ordered, adjudged, and 
decreed that the appeal be dismissed. 
[Opinion by Chief Justice Hemphill, and concurred in.] 


No. XXXI. 
HARDIN 
US. Appeal from Red Riwer Co. 
TITUS. 


This suit was brought for the recovery of a note, dated 
« Hernando, Miss., Nov. 11th, 1839. 

‘¢ On or before the first day of January, 1842, I promise to pay 
John L. Brown, seven hundred dollars, in the currency of this 
country, for value received of him. 

(Signed) Joun HARDIN.” 

This note was assigned to the eve by endorsement, in 
June, 1841. 

The petition contains the usual dilensions in a suit instituted 
by the endorsee of a promissory note against the maker, without 
any special averment respecting the currency in which the note 
purports to be made payable; and concludes with an allegation, 
that the defendant has never paid the demand; and with a prayer 
for process and judgment against the defendant for the amount of 
the note with interest and costs. 

The answer consists of a demurrer which avers, that the plain- 
tiff “has not set forth in his petition such a cause, as entitles 
him to judgment ;” also of a plea, “ that on the day the note be- 
came due, the defendant tendered to the plaintiff the full amount 
demanded by said note, which he refused to accept; and.that the 
defendant is still ready to pay the plaintiff the same; to wit: the 
sum of seven hundred dollars in bank notes of the Bank of Mis- 
sissippl.” 

The petition in this case contains, we think, all the necessary 
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allegations to sustain an action on a note of the description sued 
on. It would be different, if the contract had been for the de- 
livery of specific articles on demand; for then a demand, and refu- 
sal or failure should be specially averred. But in cases where the 
contract specifies the sum to be discharged by the delivery of 
specific articles, or of a particular description of currency, and the 
time of payment; the place of delivery, or payment either results 
from the nature of the contract itself, or is to be fixed by the cre- 
ditor upon application of the debtor, before the time of delivery. 

In such cases it has been held, that it is the duty of the payor to 
apply to the payee before the day of payment arrives, to ascer- 
tain where he will receive the articles specified; and it is the pri- 
vilege of the latter to fix the place of delivery, provided it be a 
reasonable one, which the debtor will be bound to observe; or 
failing so to do, he will lose the benefit of discharging his con- 
tract specifically, and must be held to pay it in money.—(** Bizley 
vs. Whitney,’ 5 Greenleaf’s Rep. 192.) In cases then, where 
the place of payment is fixed by the contract, or results from the 
nature of such contract, and in cases, where the first step is to be 
taken by the debtor to ascertain the place, it is unnecessary for the 
plaintiff in describing his cause of action in his petition, to allege 
any thing concerning the place of payment, or his readiness there 
to receive the specific articles; and it will be sufficient, if the pe- 
tition set forth non-payment generally. If the defendant relies 
on specific payment in his defence, he must set it forth with all the 
necessary incidents in his answer. 

The plea is very defective. If the defendant intended to allege, 
that on the day the note became due he tendered to the plaintiff 
the amount due, in money; that is to say, gold and silver coin; 
he should have alleged his present readiness to pay in the same 
medium; otherwise the plea would be no defence. This he has 
not done; for upon a fair construction of this portion of the an- 
swer, the defendant alleges a tender in one description of cur- 
rency, and his present readiness to pay in another, viz: Bank 
notes of the Bank of Mississippi; and it does not appear by 
averment, or otherwise, that these “ Bank notes” are the currency 
referred to in the note. But in the absence of any statement of 
facts, (and the transcript contains none in this case,) it would be 
presumed, if the answer presented distinct and legitimate issues 
of fact, that these issues were properly tried in the Court below, 
and determined in a manner compatible with its judgment. 

In addition to the foregoing matters, the defendant has endea- 
vored to establish an equitable defence, which he insists should 
preclude the plaintiff’s recovery. This portion of the answer al- 
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leges, that the note sued on, together with several others, was 
given in purchase of two town lots in the town of Hernando, on 
the llth November, 1839, to one John L. Brown; that said 
Brown had purchased not only these, but other lots in said town, 
of the plaintif and one Samuel McCorkle, and had received their 
bond to make a title when ali the lots so purchased should be paid 
for: that the said McCorkle has informed him that the title to Ais 
two lots will not be made until Brown shall pay for all the lots he 
purchased; that Brown fraudulently concealed from the respond- 
ent the situation of the title to the lots purchased of plaintiff and 
McCorkle as aforesaid, and did not disclose the encumbrances 
affecting them; that consequently the Respondent purchased in 
ignorance of these circumstances; and that he believes and 
charges that the said Brown is insolvent; that said Brown trans- 
ferred the note sued on to the plaintiff; that it is the joint pro- 
perty of plaintiff and McCorkle who received it, knowing the 
circumstances under which it was given; also that he, the res- 
pondent, took possession of the two lots for which the note was 
given, believing that Brown would make him a good title, &c. 

We do not deem it necessary to allude to the incumbrances 
complained of by Hardin. The latter part of his answer renders 
it entirely unnecessary to do so. To avail himself of the relief 
which he sought from the equitable power of this Court, he should 
have shewn that he had been evicted from those two lots, of which 
he took possession at the time of the purchase—8 JY. S. 330; 2 
JV. S. 619; 3M. S. 6113 4 Mart. 23. 

The defendant cannot be permitted to withhold the price, un- 
less he be evicted by one having paramount title. It would be 
alike unjust and contrary to the authorities cited, to permit him 
to retain the property in possession without any actual, or proba- 
ble danger of being dis-seised or disturbed in the enjoyment of it, 
and at the same time refuse to pay the price. The judgment of 
the Court below must be affirmed. 

[Opinion by Judge Ochiltree, and concurred in. } 


No. XXXII, 


JESSE Carr, by 
Davin A. MonacHan, Guardian, 
US. 
Witttam WELLBORN. 


The plaintiff Monaghan, Guardian of Carr, filed his Bill in the 
District Court on the 17th Feb. 1843, and alleges the pendency 
of a suit in the Chancery Court for the sixth District of the north- 
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ern Chancery division of the State of Alabama, held in Huntsville 
on the third Monday after the fourth Monday in November, 1840, 
commenced by original Bill some time in the year 1837; wherein 
the same parties as are now in this Court were plaintiff and de- 
fendant. In which said Bill it is substantially averred, that Jesse 
Carr is and always has been a man of extremely weak and unsound 
mind, so as to be and always to‘have been incapable of managing 
his own affairs and especially incapable of making valid contracts. 
The Bill sets forth the Inquisition of Lunacy taken before the 
proper Tribunal in the State of Alabama and the action of that 
Court, adjudging said Carr to be ‘“‘non compos,” or an “Idiot 3” 
the appointment of said Monaghan as the Guardian both of his 
person and property: also, that about ten years before filing of 
said Bill, Carr was possessed in his own right of certain negro 
slaves (naming them ;) that the said Wellborn, operating on the 
feeble mind of Carr, taking advantage of his extreme mental im- 
becility, by fraudulent means and contrivances induced him to 
convey the said slaves to said Wellborn under a fraudulent sale: 
That the said- Wellborn has remained ever since in possession of 
said slaves, whose number has increased by births from the fe- 
males. The petition prays, that the sale be set aside as null and 
void and the negroes in controversy be decreed to Monaghan, as 
Guardian of Carr. Upon this petition, after full answer by de- 
fendant and a tedious litigation of two years, a decree was ren- 
dered by the Chancellor of said Court in the State of Alabama in 
Nov. 1840; wherein “it was ordered and adjudged that Jesse 
Carr recover of said Wellborn the sum of $967 8%, with the 
slaves mentioned in his Bills and that all title of and to said slaves 
be divested out of Wellborn and vested in complainant Carr; the 
said slaves to be delivered to and held by his Guardian, the said 
David A. Monaghan, for the use and benefit of said Carr.” The 
whole record in this case is made a part of the plaintiff’s petition 
in the Court below; which goes on and alleges, that soon after 
the determination of said cause, or during its pendency, the de- 
fendant, Wellborn, secretly and fraudulently conveyed away the 
said slaves from the State of Alabama to the County of Red Riv- 
er in this Republic where he resides; and continues to hold them 
and their increase without title and in bad faith, and refuses to 
deliver them to the plaintiff in this action. To this petition the 
defendant filed a demurrer and also, under the rule of Court, an 
answer to the merits. The demurrer was sustained by the Court ` 
below and the plaintifi’s bill dismissed with costs; from which 
judgment an appeal has been taken to this Court. 
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The points raised by the demurrer are : 

1. That a guardian, appointed in a foreign country, cannot 
maintain a suit for his ward in our Tribunals. 

2. That by our laws, no suit founded on a judgment or decree 
of a foreign Tribunal, can be maintained in our Courts, with cer- 
tain exceptions; and that the judgment or decree, which is the 
foundation of the plaintifs action, does not fall within those ex- 
ceptions. | 

Upon the first point we must confess that much difficulty and 
embarrassment, under the peculiar circumstances of this case, have 
arisen in our minds. In examining the opinions of Jurists on 
this subject, we find names eminent in the science of the law en- 
rolled on opposite sides, and in support of their respective opini- 
ons, arguments so plausible in themselves and so well based on 
the foundations of reason and law and logic, that the mind rests 
suspended in doubt as to a correct conclusion. The Civilians al- 
most without exception agree in the conclusion, that the authority 
of the guardian over the person and personal, or movable property 
of his ward extends to foreign countries, and that he is entitled to 
assert his claims over the movable property of the ward and sue 
for his debts in a foreign country, without having any confirmation of 
his guardianship by the local authorities ; whilst some have gone to 
the extent of permitting and recognizing the same right over the 
immovable property. In the English Courts, at least one case 
can be found where the first proposition has been sustained; al- 
though the current of modern cases in their Courts seems to have 
fallen into what now is the fixed channel of the large mass of 
American decisions :—‘ that the rights and powers of guardians 
are strictly local, and not entitling them to exercise any authority 
over the person or personal property of their wards in other States; 
upon the same reason and policy that has circumscribed the rights 
and authorities of foreign executors and administrators ; who are 
not permitted to sue or be sued in their official capacity im any 
country, foreign to that from whence they derive authority : but to 
maintain any suit, new letters of administration must be obtained, 
in accordance with the laws of that country in whose Tribunals 
they may wish to institute an action.” ‘The authorities on this 
subject are now so numerous, that they scarcely need a reference 
to them; although upon examination it will be found, that the 
general rule has had its exceptions and distinctions, which have 
been supported by reasons the most cogent and forcible. In 8th 
Louisiana Reports, in the case of ‘Chiapella vs. Comprey, et al.” 
it has been decided; ‘that a tutor, or guardian regularly appoint- 
ed in another State or foreign country, has authority to sue for, 
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recover, receive, or take possession of property situated in that 
State, belonging to the inheritance of his ward, without confirma- 
tion by any of the tribunals of that State.’ The Court in that 
instance say; ‘that though their decisions, with regard to foreign 
testamentary executors having no right to sue except after con- 
firmation by their Courts, might well be questioned; still being 
settled by previous adjudication; they will not now enquire into 
it’. And in conclusion the reason is given in general terms, “as 
arising from the distinction between the rights and duties of tutors 
and guardians, and executors. The office of the latter is of short 
duration and confined solely to the property of the estate; whilst 
the former have the guardianship and protection of minors com- 
mitted to their charge, and are bound to provide for their mainte- 
nance for a length of time. They would be unable to perform 
their duties, ifthe possession of the estate which they have a right 
to administer ‘be withheld from them.” 

In the case of “Holmes, et al., vs. Rensen, et al, executors of 
‘Clason,’ cited in 4th Johnson, Chan. Rep. p. 460, it was held, 
“ that the assignees of a foreign Bankrupt might sue in that State, 
(New York,) for debts due to the Bankrupt’s estate, either as such 
assignees, or in the name of the Bankrupt. ” Although this case 
may not be precisely i in point, still in many of its bearings and 
much of the reasoning of the learned Judge, it will be found par- 
allel in principle with the case at bar. The general grounds of 
international law, public polity, and general comity between na- 
tions, which form the basis of the conclusions at which he arrives, 
are alike applicable to this case, and prove at least, that the broad 
rule laid down with regard to persons deriving their authority by 
local law being confined strictly within the limits of the jurisdic- 
tion from whence they derive their authority, not only admits of 
exception, but also of extension, when reason and justice require 
ite Organized as our system is on the principles of the Common 
Law, both reason and prudence should lead us to adopt decisions 
of Courts, whose system is the same; especially when supported 
by the authority of reason and the dignity of names, eminent for 
their proficiency in science and wisdom and their elucidation of 
the principles of the Common Law. Much less would we attempt, 
in the infancy of our Jurisprudence, to decide between the con- 
flicting opinions of Civil and Common Law Jurists on so difficult 
a question. “Non nosirum tantas componere lites.” Enough, 
that we should follow in the beaten track, guided by the lights 
which they have shed, to conclusions correct in principle, guarded 
by precedent, and just in their effects. Admitting then that the 
decision of Judges of the Common Law Courts on this subject be 
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correct, and that we adopt them as our own, we have seen that 
even with them there are exceptions and distinctions, by implica- 
dion. Are there none in express terms? 

In section 516, p. 482, Story’s Conflict of Laws, we are called 
on to note a distinction, which is rather in the nature of an excep- 
tion to the general rule which has been before stated. He says, 
‘¢ Ifa foreign administrator has in virtue of his administration re- 
duced the personal property of the deceased there situated into 
possession, so that he has acquired the legal title thereto accord- 
ing to the laws of that country, if that property should be after- 
wards found in another country or be carried away and converted 
there against his will, he may maintain a suit there, in his own 
name and right, personally, without taking out new letters of ad- 
ministration ; for he is to all intents and purposes the legal owner 
thereof, although he is so in the character of Trustee for other per- 
sons; and so with regard to specific legacies, &c. &c.” I might 
stop at this point, as being conclusive on. the question before us 
for consideration, but for the fact that the words of the learned 
author might lead to the conclusion, that a reduction of the prop- 
erty into ‘absolute and positive possession” was necessary, be- 
fore the right of the administrator would be recognized. Let us 
see if such be his meaning, or such the conclusion to which reason 
and law should lead us! 

The judgment, or decree on which the present action is found- 
ed, was in the alternative; for the specific property, claimed in 
the bills or, if that could not be reached, for its value. It was in 
its terms and from its very nature a judgment in rem; and such 
judgments upon principles of comity, international law, and reason 
are final and conclusive everywhere.—(Story’s Conf. Laws, p. 495, 
sec. 591, 592.) Even were this a judgment “in personam,” 
which has been held in some Courts both of the United States and 
England to be only “ prima facie” evidence of that which it pur- 
ports to adjudge or decide; still, under the form and in the man- 
ner in which this case is presented to our consideration, it could 
not be attacked. The extreme limit, to which any of the Courts 
above mentioned have gone in examining the judgments of For- 
eign Tribunals in fact, although from the general expressions used 
in their decisions, an amplication to a greater extent could be drawn, 
is “that it must be shown, that such Foreign Tribunal had juris- 
diction over the subject-matter and the person; that due notice 
had been given to the parties; or that it was procured by fraud, 
founded in mistake, or irregular and bad by the local law, ret ju- 
dicatae.” —( Story’s Conf. Laws, p. 507.) 


The judgment or decree which is the basis of this action, to- 
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gether with the record of the cause in the Court wherein it was 
decided, having been made a part of the petition, the demurrer of 
the defendant, by admitting its correctness, would prevent the pos- 
sibility of those questions arising now; and so far as the present 
position of the case is concerned, the judgment would be and is 
deemed conclusive as to the rights of the parties, whether it be a 
rem, or in personam ; unless some of the causes above enumerated 
were shown to exist upon the face of the decree, which has not 
been attempted to be done. That judgment divests the property 
in the negroes out of Wellborn and vests it in Carr, (the Idiot.) 
and vests likewise the legal title and possession in Monaghan, as 
Trustee for Carr. Monaghan had before that time, by his ap- 
pointment from the proper Court as Guardian for Carr, been clothed 
with all the rights of his Ward, in possession, or in action. ‘This 
was a right in “action; which, when established in a compe- 
tent Tribunal, became merged in the judgment and vested as an 
absolute right in him personally. 

Thus when a judgment is obtained by an administrator against 
a debtor, in the Court to whose jurisdiction he is accredited, it will 
give the right to such administrator to maintain a personal suit 
against the debtor in any other state; because the judgment would 
as to him merge the original debt and make # personally due to him, 
in fis own rights he being responsible therefor to the estate. 
(Story’s Conf. Laws, 522, p. 437.) If this be correct law as to 
debts, it is equally applicable to “specific recovery of specific 
property ;”’ and the right of an administrator to such recovery, 
when established by a competent tribunal, would merge the former, 
inchoate right, and give it personally to him; in which event he 
might maintain a suit in his own name in a foreign Tribunal. 
With the strict rules, as applicable to adminisirators, we find that 
the right would exist; “a fortiori” then, should it more readily be ` 
extended to Guardians, whose rights and privileges as well as 
those of their Wards, are the special objects of the care and pro- 
tection of the Courts of all countries. ‘The Guardian in the case 
before us has prosecuted his inchoate right in a competent Tribu- 
nal, having jurisdiction over the person and subject-matter in con- 
troversy ; he has obtained his decree, which merges the former 
right and vests it personally in him ; ‘and he therefore falls clearly 
within the distinction and is entitled to maintain his action. 

The second ground of demurrer is urged under the second sec- 
tion of an Act of our Congress, entitled an Act, ‘* Creating a sys- 
tem of Bankruptcy and regulating the collection of Foreign Debts.” 
(5th vol. T. L. p. 44.) The section reads in the following words: 

‘¢ That no suit, proceeding, judgment, or decree shall be brought, 
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prosecuted, or sustained, in any Court, or judicial Magistracy of 
this Republic, on any judgment or decree of any Court, or Tribu- 
nal of any foreign nation, state, or territory; this Republic not 
being bound by any International Law, or comity, to give cre- 
dence or validity to the adjudication of foreign Tribunals, whose 
measures of justice and rules of decision are variant and unknown 
here; but this provision is in ‘no degree’ to affect the validity or 
obligation of contracts, engagements, or pecuniary liabilities origi- 
nating abroad, or the original evidence, testimony, or proof to 
establish the same; neither shall this provision extend to, or 
embrace any foreign judgment or Decree, for specific property or 
recovery, introduced as the basis of a public sale for the transmis- 
sion of title, or the record or memorial of any link or muniment of 
title to specific estate; all of which shall depend upon the present 
law and usages of the Republic; and this provision shall not in 
any manner relate to, or affect the determination of Courts of 
admiralty and maritime jurisdiction abroad, proceeding ‘ im rem’ 
and according to the laws of nations.” 

The judgment or decree on which this action is founded is, 
under the demurrer, to be deemed conclusive between the parties, 
as we have before stated. That judgment divests the property 
out of appellee in this Court, who was the Defendant below, and 
vests it in the appellant. It is for “ specific estate’? and forms of 
self the muniment of the appellant’s title; coming, both in terms 
and spirit, within the letter and intent of the statute. It is the 
‘¢ record or memorial of a muniment of title,” of the same nature 
but higher dignity than a deed. ‘That portion of the judgment, 
which relates to monied transactions between the parties and 
decrees a recovery to the plaintiff of a certain amount of money, 
must fail under the statute; but as to the specific estate and 
recovery, it is well brought and must be sustained. 

Both grounds of demurrer then being untenable, we think that 
the Court below erred in sustaining it. Itis therefore ordered and 
adjudged, that the judgment of the Court below be reversed, the 
demurrer overruled, and the cause remanded to proceed upon the 
bill and answer. 

[Opinion by Judge Morris, and concurred in.] 
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‘No. XXXIII 


Nasu ann MABBIT 


US. l se from San Augustine Co. 
Tue REPUBLIC. 

In this case the defendants, being guilty of an affray, were 
ordered by the Court to pay fines respectively and to remain in 
custody until payment was made. After the entry of the judg- 
ment, motions were made by the defendants separately for the 
arrest thereof; and on considerations of the motions, judgment 
against Nash was arrested ; but the Court, regarding the grounds 
set forth in the motion made by the defendant, Mabbit, as povel 
and difficult, made no decision thereon; but reserved tin ™ for 
the discretion and consideration of the Supreme Court. Wee it 
competent for this Tribunal to entertain jurisdiction of the points 
ot law involved in this case, we might discuss the propriety es 
legality of entertaining a motion in arrest of judgment, after it has 
once been rendered by the Court; but the questicas reserved tor 
our deliberation not having been decided below,—we are without 
jurisdiction and cannot properly consider any of the matters em- 
braced in the record. 

The Constitution having declared that the jurisdiction of the 
Supreme Court shall be appellate only, we are limited to the re- 
view of the adjudications of inferior Courts; and until their deci- 
sions are made, no subject-matter arises on which the revisory 
power of this Court can be exerted. See the case of “JW? Laugh- 
lin vs. The Republic,’? 1841. It is therefore ordered, that the 
case be dismissed for want of jurisdiction. 

[Opinion by Chief Justice Hemphill, and concurred in.] 


No. XXXIV. 
James L. SmitH 
vs. Appea: srom Harrison Co. 
WILLIAM JAMISON. 

Jamison sued Smith in the District Court apon five several 
notes, and obtained judgment. Smith appealed. One of the 
notes was made payable, “to Sewell and Long, or bearer.” The 
petition contains an averment that this note, “for a valuable con- 
siderations, was transferred by delivery” to the plaintiff below. 

The statement of facts sets out: 

‘¢ That one of the notes sued on was made payable to Sewell 
and Long, or bearer,—a firm in the Town of Shreveport, Louis- 
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jana,—as Attorneys at Law; and judgment was rendered for 
plaintiff, without proving the existence of the partnership.” 

Upon this statement of facts, the case is submitted in this 
Court without argument. 

We know of no rule of evidence which requires the proof.to be 
made, by the holder of a note endorsed or transferred to him, of 
the partnership of the original payees of such note. And even if 
such were the law, the defendant im this case below in one of his 
answers has expressly admitted the fact, by averring that the note 
was ‘“‘ made payable to James B. Long and William Sewell, part- 
ners.” 

We are of the opinion that the appeal was for delay, and that 
the judgment of the District Court should be affirmed with ten per 
cent. damages. 

[Opinion by Judge Jack, and concurred in. | 
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No. XXXV. 


MITCHELL S 
US. i 
BARTON. 

This case has been brought here by the appellee, who demands 
an afiirmance of the Judgment of the Court below. The 10th 
Rule for the Government of the Supreme Court prescribes the 
manner in which transcripts shall be prepared for the inspection 
of this Court. 

The transcript in this case is so entirely slovenly, so wanting 
in every essential requisite under the Rule to which we have re- 
ferred, that we decline taking any further action thereon. 

[Opinion by Judge Ochiltree, but nothing on record to show 
that it was concurred in. ] 


